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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


CONTINENTAL LIFE INS. CO. 
vs. 
SEARING. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
vs. 
SAME. (Nos. 2129, 2130.)* 


1. INSURANCE—LIFE INSURANCE—A CTIONS—PROOFS OF 
LOSS—SUFFICIENCY—QUESTION FOR COURT. 

Where life policies required proofs of death as a condition precedent to 
recovery, the question of the sufficiency of the proofs is for the court 
alone, and if sufficient the case then should be submitted to the jury, 
and if insufficient there is no basis for action. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768;, 
Dec. Dig. § 668[14].) 


2. INSURANCE—LIFE INSURANCE—ACTIONS—EVIDENCE. 

In an action on a life policy, where insured’s death was denied, the admis-. 
sion in evidence generally of proofs of death is reversible error; the 
proofs being self-serving declarations as to the matter in contro- 
versy. 

(For other cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. § 
659[1].) 


3. INSURANCE—LIFE INSURANCE—ACTIONS—EVIDENCE — 
SUFFICIENCY. 

In action on life policies, evidence held to warrant findings that insured 
was dead, having met his death through accidental drowning. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. Dig, 
§ 665[5].) 


"* Decision rendered, Mar. 9, 1917. 240 Fed. Rep. 653. 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. W. Thompson, Judge. 

Actions by Nancie M. Searing against the Continental Life Insur- 
ance Company and against the Equitable Life Assurance Society of the 
United States. There were judgments for plaintiff, and defendants bring 
error. Reversed and remanded. 


Ruby R. Vale, of Philadelphia, Pa., and William F. Kurtz, of Wil- 
mington, Del., for Plaintiff in Error Continental Life Ins. Co. 

George Douglas Hay, B. Gordon Bromley, and Thomas De Witt 
Cuyler, all of Philadelphia, Pa. for Plaintiff in Error Equitable Life 
Assur. Soc. of United States. 


Wm. W. Porter and Sidney E. Smith, both of Philadelphia, Pa., for 
Defendant in Error. 


Before Buffington, McPherson, and Woolley, C. JJ. 


BuFFINGTON, C. J. 

In this case Mrs. Nancie M. Searing, a citizen of Pennsyl- 
vania, brought suit against each of the defendant insurance com- 
panies, corporate citizens of other states to recover on a policy 
on the life of her husband. On trial by the court below she re- 
covered verdicts, and on entry of judgment thereon each com- 
pany sued on a writ of error. 

As the alleged errors are the same in both cases, we dispose of 
both in this opinion. The questions here involved are: First, 
whether the court erred in refusing the companies’ request for 
binding instructions; and, secondly, whether, if the case was one 
for a jury, the court erred in the admission of certain testimony 
and in certain language used in its charge. 

Turning to the first and underlying question, we are of opin- 
ion that under the evidence the issue here involved was one 
which fell within the province of a jury, and not the court, to 
determine. Turning to such evidence, we find, for example, that 
on November 10, 1914, the defendant the Continental Life In- 
surance Company executed and delivered its policy here sued on, 
whereby it covenanted to insure the life of Frederick Roe Sear- 
ing and “to pay at its home office $5,000 immediately on receipt 
of due proof of the death of the insured, Frederick Roe Searing, 
of Philadelphia, Pa., while this policy is in force to the beneficiary, 
Nancie M. Searing, wife of the insured,” etc. The allegations 
of the plaintiff, the beneficiary, were that her husband died on 
August 17, 1915, at Atlantic City; that due proofs of his death 
were furnished the company; that thereby a right of action had 
accrued to her. The defendant denied the insured’s death, and 
also the furnishing of due proofs of death by the beneficiary. 
Much of the confusion in this case arises from the course pur- 
sued in the trial, and, as there must be a retrial, we indicate the 
course to which the plaintiff’s case should be directed on a retrial. 

[1] The policy provides the beneficiary furnish due proofs of 
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death of the insured as a condition precedent to a right of action. 
When, therefore, proofs of death are offered in evidence, they 
are received by the court to enable it to determine whether the 
condition precedent to suit had been met. The jury have noth- 
ing to do with that question or with the contents of such proofs. 
The preparatory question of the sufficiency of the proofs should 
be so disposed of by the court itself that the contents of the 
proofs are not disclosed to the jury. If the court is satisfied the 
proofs fulfill the requirements of the policy, it is its duty to allow 
the case to proceed, and thereafter the jury’s province begins to 
consider such pertinent evidence as may thereafter be produced. 
If the court is of opinion proofs offered are not in due form and 
substance, the court so holds, and there is no issue for the jury 
to try. It will thus be seen that in the ordinary case the proofs 
are for the consideration of the court alone, and having satisfied 
their purpose, namely, the fulfillment of a step precedent to the 
rignt of action, they have served their purpose, and for jury 
purposes they disappear from the case. 


[2] They are in their nature ex parte, self-serving statements, 
and to permit their ex parte statements to influence a jury is so 
clearly at variance with the principles of evidence that a court 
cannot too carefully in the trial of insurance cases keep wholly 
to itself, and keep wholly from a jury, proofs of loss. The dan- 
ger of departure from this same course is well evidenced by the 
record in this case, where, for example, letters of plaintiffs’ 
counsel, which summed up the plaintiff’s case and argued it in 
detail, were considered by the jury. So also, affidavits of other 
persons, which accompanied the proofs of death, matters proper 
enough in themselves for the information of the company, were 
read to the jury, when all such matters were for the considera- 
tion of the court alone. Of course, cases may arise where a 
court might have to submit to a jury some issue connected with 
the proofs of death, and therefore the proofs themselves would 
be received and considered; but it suffices to say the present 
was not such a case. Under the course this trial took we think it 
clear that substantial harm was done to the defendants’ case by 
permitting proofs and the accompanying documents which were 
solely for the consideration of the court, to be also given to the 
jury. We cannot close our eyes to the fact that they were meant 
to influence, and naturally would influence, the jury in its verdict. 

[3] Turning to the evidence proper for the jury, we find it 
tended to show that the deceased was last seen by any one as he 
entered the surf at Atlantic City on the evening of August 17, 
1915. The contention of the plaintiff is that there were such 
circumstances of imminent peril incident to his subsequent dis- 
appearance as warranted submission of the question of his death 
to the jury. In the first place, the evidence tended to show an 
absence of any reason for his absconding; that he was engaged 
in active business in Philadelphia, and while he had financial 
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anxieties, he was not pressed or embarrassed; that he was carry- 
ing on his business and seeking additional business in such a way 
as to lead to the belief that he was anxious to continue it; that 
he was in a bathing suit when last seen, and that he entered the 
water with the expectation of having a companion, who was 
with him, join him as soon as he could get a bathing suit; that 
on the return very shortly of that companion he had thus sud- 
denly disappeared, without, so far as the proofs go, having access 
to any street clothes; that further proofs tended to show that, 
during the spring preceding his disappearance, Searing, on ac- 
count of his wife’s illness, had taken an apartment at Atlantic 
City, where his wife stayed with her mother, and where he went 
himself from time to time; that on the afternoon of his disap- 
pearance he left Philadelphia in an automobile in company with 
one Miller, and started for Atlantic City, the arrangement being 
that Miller should return to Philadelphia by rail the next morn- 
ing, while Searing brought his wife back by the auto to see her 
physician in Philadelphia; that en route down he telephoned his 
wife they were coming, and asked her to delay dinner so as to 
enable him to take a surf bath. There was also proof tending 
to show that Searing had at one time had an accident which left 
the muscles of his foot so bound that overexertion tended to 
cramp his lower limbs; that shortly before his disappearance he 
had been examined by a physician and disclosed high blood pres- 
sure, indicating heart deterioration; that during that day he had 
complained of abdominal cramp. 

Searing’s auto broke down shortly before reaching Atlantic 
City. Some time was spent in a fruitless effort to repair it, and 
both he and Miller were picked up by a passing automobile and 
taken within a couple of blocks of Searing’s apartment. From 
there the men hurried to that apartment and up three flights, 
where Searing put on a bathing suit and, leaving his clothes, 
started for the beach. While at the house Searing complained of 
being warm and tired. On leaving the apartment about 7 o’clock, 
the two men stopped at a bar, where they took a drink, and where 
it appeared that Searing had no money with him, and Miller, 
who was in his street clothes, had to pay for such drinks. Sear- 
ing then proceeded to the shore, while Miller started to hire a 
bathing suit, agreeing to meet him later. The last seen of Sear- 
ing by Miller, the former was just entering the surf. The proofs 
showed that the temperature of the water on that day and the 
preceding was below normal, and lower than on any day that 
month before or after. Under the then existing conditions of 
current and tides, it was shown a body could be washed under 
the débris of an old pier, and if caught there was not likely to 
be recovered, but would be destroyed by crabs and fishes. The 
surf guards had left for the day. On Miller’s return, in about 
twenty minutes, Searing had disappeared. An alarm was given, 
the police notified, but he was not seen again. 





Life.] Continental Life Ins. Co. vs. Searing. 7 


In view of these proofs, was the court bound to withdraw the 
case from the jury, and to hold as a matter of law that no infer- 
ence could be drawn from these proofs that the insured was 
dead? We have not referred to the evidence produced by the 
defendant, to the contradictions of all the plaintiff’s, and in view 
of the case going back for a retrial we refrain from any such 
discussion at all of it, or of the plaintiff’s proofs in detail. For 
present purposes it suffices to say that an examination of all the 
proofs satisfied us that the court below would have been in error 
had it withdrawn the case from the jury. 

[4] The law has said that after the lapse of seven years a pre- 
sumption of death arises, but unless seven years have passed 
there is a presumption of life. This presumption of life can be 
met. and overcome by proof of circumstances of specific peril to 
which the person disappearing was subjected, and we think there 
was evidence in this case which, if believed, tended to show such 
peril. Each case of disappearance has its own individual facts, 
and affords no controlling precedent for a case of disappearance 
under different facts. In support, however, of our conclusion 
that there existed in the present case proofs from which the 
presence of a specific peril could be found, to which Searing was 
subjected, we may refer to Fidelity vs. Mettler, 185 U. S. 308, 
22 Sup. Ct. 662, 46 L. Ed. 922, and to avoid misapprehension we 
may say that the presence of such specific peril to Searing in this 
case makes our holding no departure in any respect from those 
firmly established Pennsylvania cases (Burr vs. Sim, 4 Whart. 
[ Pa.] 150, 33 Am. Dec. 50; Bradley vs. Bradley, 4 Whart. [ Pa.] 
173; Whiteside’s Appeal, 23 Pa. 114; Esterly’s Appeal, 109 Pa. 
222; Welch’s Appeal, 126 Pa. 297, 17 Atl. 623; Mutual Bene- 
fit’s Petition, 174 Pa. 1, 34 Atl. 283, 52 Am. St. Rep. 814), which 
in substance hold that mere disappearance for less than seven 
years creates no presumption of death when not accompanied by 
subjection to any special peril. 

[5] Another matter remains to be noticed. Evidence was sub- 
mitted of the disappearance of other persons at Atlantic City. 
This we think constituted error. Without here discussing each 
of these cases, and showing how they tended to becloud the issue 
in this case, we may say that every unexplained disappearance 
case is of necessity different in some particulars from all others, 
and none of those so testified to in this case involved any such 
general, or indeed special, identity with the present case, as in any 
way threw any pertinent evidential light on the present issue. 
Their recital to the jury was, in our judgment, so misleading and 
prejudicial to the defendants’ case that, if for no other reason, the 
judgment below should be reversed, and the cause remanded for 
further procedure. 
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COURT OF APPEALS OF NEW YORK. 


McCORMACK 


vs. 


SECURITY MUT. LIFE INS. CO* 


1. INSURANCE—ACTION ON POLICY—FORM OF REMEDY. 

In an action on a life policy, which the insurer refused to pay on the 
ground that ja reinstatement of the policy had been procured by 
fraud, to recover the amount of the policy after deducting a loan, the 
right of action was strictly legal, and there was no occasion for an 
accounting in equity as to dividends and accumulations demanded by 
the complaint. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 608.) 


3. INSURANCE—FORFEITURE—NOTICE—SUFFICIENCY. 


Under Insurance Law (Consol. Laws, c. 28) § 92, regarding notice before 
forfeiture of a policy, and providing the notice shall also state that 
“unless such premium, * * * then due, shall be paid to the 
corporation, or to the duly appointed agent or person authorized to 
collect such premium, by or before the day it falls due, the policy 
and all payments thereon will become forfeited and void except as 
to the right to a surrender value or paid-up policy,” a notice reading, 
“Unless said premium shall be paid on or before said date, the 
policy and all payments made thereon will become forfeited and void, 
except that this notice shall not affect any right to paid-up or ex- 
tended insurance, or to thirty days’ grace, if provided for in the 
policy contract,” is not subject to the objection that the reference to 
thirty days’ grace introduces an element of uncertainty. 


(For other cases, see Insurance, Cent. Dig. §§ 908-911, 913; Dec. Dig. 
§ 354[1].) 


4. INSURANCE—FORFEITURE—NOTICE—SUFFICIENCY. 

Such notice was not insufficient because of its failure to mention sur- 
render value, since, as the purpose of the notice is to spur the assured 
to diligence, an omission to mention the privileges that remain ex- 
empt from forfeiture can only strengthen the stimulus, and it cannot 
be said that a statement of such exceptions is of the substance of 
the notice. 


(For other cases, see Insurance, Cent. Dig. §§ 908-911, 913; Dec. Dig. § 
354[1].) 


5. INSURANCE—FORFEITURE—NOTICE—SUFFICIENCY. 

In view of Insurance Law, § 88, under which the surrender of policies 
issued before January 1, 1907, like the one in suit, within a prescribed 
‘time after default, gives the assured a right either to a paid-up 
policy or to extended insurance, such notice enumerated all the 
statutory exceptions. 


eoeeaiy) cases, see Insurance, Cent Dig. §§ 908-911, 913; Dec. Dig. § 
ra. 


6. INSURANCE—REINSTATEMENT—WAIVER OF CONDITIONS. 


Where the reinstatement of an insurance policy was procured by false 
representations, made on the company’s blank, that the insured was 


* Decision rendered, Apr. 17, 1917. 116 N. E. Rep. 74. 
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in sound health, the fact that the truth was known before and after 
reinstatement to agents of the insurer, who had no duties respecting 
issuance or reinstatement of policies or the waiver of conditions, 
which knowledge they were not intended or expected to communi- 
cate, was not constructive notice to the insurer, so as to constitute a 
waiver of forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 994; Dec. Dig. § 378[3].) 


7. INSURANCE—INCONTESTABILITY CLAUS E—COMPUTA- 
TION OF TIME. 


Under a provision of an insurance policy that after one full year it shall 
be incontestable, if all payments required from the insured shall be 
made on or before the date on which they become due, in computing 
the year on a reinstated policy, the actual date of reinstatement 
must be taken, and not the date of the renewal receipts, which was 
dated back. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


8. INSURANCE—ACTION ON POLICY—AMOUNT OF RECOVERY 


Where there was an unpaid loan on a forfeited policy, and insured did 
not demand a paid-up policy or extended insurance within six months. 
following the forfeiture, there was no error in limiting recovery on 
the policy to the cash surrender value; the provision in the policy 
that, if no method of settlement is selected within time specified, the 
policy shall automatically become a paid-up policy for amount stated 
in a table, by its express terms having no application where there 
is an unpaid loan. 


(For other cases, see Insurance, Cent. Dig. § 939; Dec. Dig. 368[2].) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Agnes L. McCormack against the Security Mutual Life 
Insurance Company. From a judgment of the Appellate Division (161 
App. Div. 33, 146 N. Y. Supp. 613), reversing a judgment for defendant 
and granting a new trial, defendant appeals. Judgment of Appellate 
Division reversed, and judgment of Trial Term affirmed. 


Harvey D. Hinman, of Binghamton, for Appellant. 
Rollin B. Sanford, of Albany, for Respondent. 


Carpozo, J. 

This is an action upon a policy of life insurance. The policy 
was issued in 1901 to John A. McCormack, and was payable upon 
his death to the plaintiff, his wife. Premiums were due quarterly, 
but there was a period of thirty days’ grace. During this term 
of grace unpaid premiums bore interest at the yearly rate of 5 
per cent. The assured made his payments promptly till Decem- 
ber, 1910. He was then ill with a fatal malady, which had made 
him helpless for years. His wife looked after his affairs. She 
had received on November 12, 1910, a notice which warned her 
that on December 12th a premium would be payable. The form 
of the notice is criticized, as not conforming to the requirements 
of section 92 of the Insurance Law (Consol. Laws, c. 28). We 
shall deal with that subject later. The wife made out a check in 
due season, but neglected to mail it, and on January 11, 1911, 
the period of grace expired. On February 13th the defendant 
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wrote the assured that the policy had lapsed, and suggested that 
reinstatement might be allowed if there was satisfactory evidence 
of good health. This letter came from the defendant’s main office 
in Binghamton, and was received by the assured at his home in 
Albany. Investigation followed, and led to the discovery of the 
unmailed check. 


The defendant had an agency in Albany, and the plaintiff went 
there and saw Miss Hearley, the cashier. We state the plain- 
tiff’s version of the interview. Miss Hearley told her that ap- 
plication for reinstatement might be made to the home office, 
and showed her a form for signature. It contained a warranty 
that the assured was in good health. The plaintiff said to Miss 
Hearley that she could not sign the application truthfully, and 
was told that the defendant had no other form. She took the 
form away and showed it to her husband. With his consent and 
in his name she signed it. It warrants and declares that the 
assured has not received or required the services or advice of 
any physician since the date of the last payment to the company, 
and further warrants and declares that he is, to the best of his 
knowledge and belief, in sound health and free from any symp- 
toms of disease. Having signed this application, the plaintiff 
sent it to Miss Hearley, who forwarded it to Binghamton. The 
trial judge found that its statements were false, and were known 
by the assured and by the plaintiff to be false, and were made for 
the purpose of deceiving the defendant, and thereby procuring 
the reinstatement of the policy. 

The application had the desired effect. It reached the de- 
fendant on February 18, 1911. It was accompanied by a check 
for the overdue premium. On February 20th the medical di- 
rector, believing its statements to be true, approved it. The de- 
fendant thereupon ordered the policy reinstated, and signed a 
receipt for the premium in default. The trial judge has found 
that the defendant would have refused reinstatement, if it had 
known the truth. 

A few days later the plaintiff received a telephone message 
from Miss Hearley to call at the Albany agency. She went 
there on February 26th or 27th, and met Miss Hearley and one 
Andrews, who was known as the defendant’s general field super- 
intendent. His duty was to assist agents in securing business. 
He had nothing to do with the issuing of policies or the waiver 
of forfeitures. He had not been commissioned by the defendant 
to deliver its renewal receipt. Indeed, he had left Binghamton 
on February 15th, before the request for reinstatement was 
signed. The testimony is conflicting in respect of his interview 
with the plaintiff. We give the plaintiff’s version. He told her, 
he says, that the company had done her a great favor in reinstat- 
ing so sick a man, and suggested that she take out another policy 
herself. This she refused to do. He then handed her the re- 
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ceipt for the past-due premium. It is marked “Reinstated,” and 
bears date as of the day when the premium fell due. 

On January 1, 1912, the assured died. The proofs of death 
informed the company that he had been ill for many years. 
This was its first notice that the application for reinstatement was 
false, unless it be chargeable with the knowledge of Miss Hearley 
or Mr. Andrews. Upon discovery of the truth, it announced its 
rescission of the contract. It tendered back all premiums received 
since December 12, 1910. It tendered also the surrender value 
of the policy, less the amount of a loan which it had made to the 
assured. 

[1] On the defendant’s disclaimer of liability, this action fol- 
lowed. The complaint demands judgment for the amount of the 
policy after deducting the loan, and also for an accounting as 
to dividends and accumulations. ‘There was, however, no occa- 
sion for an accounting in equity. Uhlman vs. N. Y. Life Ins. 
Co., 109 N. Y. 421, 17 N. E. 363, 4 Am. St. Rep. 482; Greeff 
vs. Equitable Life Assur. Socy. of U. S., 160 N. Y. 19, 54.N. E. 
712, 46 L. R. A. 288, 73 Am. St. Rep. 659; Equitable Life Assur. 
Socy. of U. S. vs. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. 
Ed. 682. The right of action was strictly legal. 

[2] At the close of the trial, both sides moved for the direction 
of a verdict. This was an implied consent that the issues be 
determined by the judge. The judge reserved decision, and in 
the meanwhile took a special verdict upon two questions, and two 
only.’ The questions submitted to the jury were :— 

“Did Mr. Andrews, at the time of his interview with the 
plaintiff in February, 1911, understand the condition of health 
of Mr. McCormack? 

“Did Miss Hearley, at that time and prior thereto, understand 
the condition of health of Mr. McCormack ?” 

The jury answered both questions “Yes.” The judge then took 
under advisement the motions for the direction of a verdict, upon 
which decision had been reserved. He announced his decision in 
the form of findings. The special verdict he disregarded as 
immaterial. He held that any knowledge of Miss Hearley and 
Mr. Andrews was not the knowledge of the company. The 
other issues he decided in favor of the defendant. The contract 
of reinstatement was held to have been procured by fraud, and 
the recovery was limited to $120, the surrender value of the 
policy after charging the plaintiff with the unpaid loan and 
crediting her with premiums paid after December, 1910. If 
there were any irregularities of practice in the form of trial and 
decision, they were waived by acquiescence. We make no at- 
tempt to consider them. There was an appeal by the plaintiff to 
the Appellant Division. That court reversed the judgment, and 
held that at the death of the assured the policy was in force. 
The order for a new trial is now before us for review. 

[3] The plaintiff insists that the policy never lapsed, and that 
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there was no need of reinstatement. The argument is that the 
defendant did not comply with section 92 of the Insurance Law 
(Consol. Laws, c. 28). That section forbids the forfeiture of 
such a policy without notice within a prescribed time of the 
amount of the premium, the place where it shall be paid, and the 
person to whom it is payable. The defendant mailed a notice 
which fairly satisfies those requirements. To quote it at length 
is unnecessary. It will be found in the opinion of the Appellate 
Division. 161 App. Div. 33, 35, 146 N. Y. Supp. 613. 

[4] But there are still other requirements which are said to 
have been neglected :— 

“The notice shall also state that unless such premium, * * * 
then due, shall be paid to the corporation, or to the duly ap- 
pointed agent or person authorized to collect such premium, by 
or before the day it falls due, the policy and all payments thereon 
will become forfeited and void except as to the right to a sur- 
render value or paid-up policy as in this chapter provided.” 

On that head the defendant’s notice had this to say :— 

“Unless said premium shall be paid on or before said date, 
the policy and all payments made thereon will become forfeited 
and void, except that this notice shall not affect any right to paid- 
up or extended insurance, or to thirty days’ grace, if provided for 
in the policy contract.” 

This statement has been criticised in two particulars. It is said 
that the reference to thirty days’ grace introduces an element of 
uncertainty. We think the criticism is answered by Nederland 
Life Ins. Co., Ltd., vs. Meinert, 199 U. S. 171, 26 Sup. Ct. 15, 
50 L. Ed. 139, 4 Ann. Cas. 480. There was a period of grace 
which made it proper to adapt the language of the statute to the 
peculiar provisions of this policy. What form of words would 
best attain that end was, of necessity, to be determined by the 
insurer, and in doing that it had a reasonable range of choice. 
McDougall vs. Provident S. L. A. Socy., 135 N. Y. 551, 556, 32 
N. E. 251; Flint vs. Provident L. & T. Co., 215 N. Y. 254, 258, 
109 N. E. 248. The choice which it made involves no sacrifice of 
substance. 

There is a suggestion, however, of still another departure from 
the statute. The statute speaks of a notice that the policy and 
all payments made thereon will become forfeited and void “ex- 
cept as to the right to a surrender value or paid-up policy as in 
this chapter provided.” The notice says that the policy and all 
payments made thereon will become forfeited and void, “except 
that this notice shall not affect any right to paid-up or extended 
insurance.” We are told that there should have been some men- 
tion, not only of the paid-up or extended insurance, but also of 
a surrender value. To this criticism there are two answers. In 
the first place, the purpose of the notice is to spur the assured to 
diligence. An omission to mention the privileges that remain ex- 
empt from forfeiture can only strengthen the stimulus. We can- 
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not say with reason that a statement of such exceptions is of the 
substance of the notice. Here again the reasoning of the Su- 
preme Court in Nederland L. Ins. Co., Ltd., vs. Meinert, supra, 
199 U. S. at page 180, 26 Sup. Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 
480, is pertinent and convincing. 

[5] But another. answer is that the statute speaks of a sur- 
render value or paid-up policy “as in this chapter provided.” The 
provisions referred to are those of section 88 of the Insurance 
Law. Under that section, policies issued like the one in suit be- 
fore January 1, 1907, have different privileges from later poli- 
cies. Their surrender within a prescribed time after default 
gives the assured a right either to a paid-up policy or to extended 
insurance, and nothing else. Insurance Law, § 88. As applied 
to this policy, the notice does in truth enumerate all the statu- 
tory exemptions. Statute and notice must receive a construction 
that will prevent their becoming a trap either to insurer or to 
assured. Nederland Life Ins. Co., Ltd., vs. Meinert, supra. 
Everything of substance must be stated (Flint vs. Provident L. 
& T. Co., supra), but there is no requirement of literal adherence 
to one invariable form. 

[6] The notice being adequate, there was need of reinstate- 
ment. The reinstatement was procured by false representations 
and warranties. Unless a forfeiture has been waived, the con- 
tract will not stand. We are told that the truth was known to 
Miss Hearley and Mr. Andrews, that their knowledge is to be 
imputed to the company, and that from this a waiver follows. 
False representations and broken warranties are not so easily 
repaired. Neither Miss Hearley nor Mr. Andrews had power to 
waive forfeitures directly. Quinlan vs. Providence W. Ins. Co., 
133,N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645. That is sub- 
stantially conceded. If not conceded, it is established by the 
policy, which withholds such powers from the agents, and by 
repeated notices which restrict the power of waiver to enumerated 
officers. The plaintiff seeks to escape the difficulty through the 
rule of constructive notice. The argument is that what is known 
to an agent must be presumed to be known to the principal, and 
that reinstatement with knowledge imports a waiver by the com- 
pany itself. But this is not a case’ where the presumption of 
knowledge is permissible. The defendant attempted to protect 
itself from such a presumption by providing in the application for 
the policy that no statement made to any agent should be admis- 
sible in evidence against the company or binding upon it, unless 
actually written in the application over the signature of the 
applicant. Chase vs. Hamilton Ins. Co., 20 N. Y. 52; Aétna Life 
Ins. Co. vs. Moore, 231 U. S. 543, 559, 34 Sup. Ct. 186, 58 L. 
Ed. 356. 

The letter of that provision may not reach an application for 
reinstatement, yet it emphasizes the duty of the assured to scru- 
tinize an agent’s powers. There was no genuine attempt here to 
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counteract the fraud by frank disclosure of the truth. Notice to 
Miss Hearley was not notice to the principal, because she was. 
charged with no duty in respect to the issuing of policies, their 
reinstatement, or the waiver of conditions. Notice to Mr. An- 
drews was not notice to the principal, and for like reasons. In- 
deed, at the time of his interview with the plaintiff the premium 
had already been accepted, the forfeiture had thus been waived, 
and reinstatement was an accomplished fact. To this we may 
add that he is not proved to have had any knowledge of the 
fraud. He knew that the assured was sick, but that in itself was. 
of no significance. For all that he is proved to have known, the 
application for reinstatement may have stated the whole truth. 
Whatever the extent of his knowledge, there is no evidence that 
it reached the company. Stress is laid upon his statement on 
cross-examination that, if he had heard of a fraud, he would 
have felt himself under a duty to report it. The question is not 
what he may have thought that in fair dealing he ought to do. 
The question is what he was employed to do. Loyalty to an 
employer must often move an agent to service foreign to his. 
agency. If the nature of the employment, and not merely the 
agent’s sense of fitness, imposed a duty of disclosure, the plain- 
tiff has not proved it. 

In these circumstances our decision in Butler vs. Mich. Mut. 
Life Ins. Co., 184 N. Y. 337, 77 N. E. 398, is controlling. We 
held there that false statements made in an application for a 
policy were not nullified because a soliciting agent had knowl- 
edge of the truth. We said that inquiries as to such matters lay 
beyond the scope of his duties and functions. If he had been 
authorized “to effect insurance and issue policies,” a different 
question would have been before us. Butler vs. Mich. Mut. L. 
I. Co., supra, at page 341, 77 N. E. 398; McClelland vs. Mut. L. 
Ins. C., 217 N. Y. 336, 111 N. E. 1062. Even in such circum- 
stances we have left open the question whether waiver may be 
inferred where the assured had been guilty of a fraud. Kenyon 
vs. K. T. & M. M. Aid Ass’n, 122 N. Y. 247 257, 25 N. E. 299; 
Clemans vs. Supreme Assembly R. S. G. F., 131 N. Y. 485, 488, 
30 N. E. 496, 16 L. R. A. 33. As it was, we applied the rule that 
notice, to affect the principal, must have been acquired by the 
agent in the course of his agency. In the case at bar there is the 
added circumstance, aside from the position of the agents, that 
the plaintiff did not intend or expect that they would communi- 
cate the truth. She signed a false warranty with instructions to 
transmit it. She gave no instructions to report her earlier words, 
which would have made her application worthless. She must 
have known that it would be mere chance if they were reported. 
She cannot now insist that what was then but a chance must now 
be taken for a certainty. The law of imputed notice has its 
basis in the presumption that an agent will perform his duty. 
Henry vs. Allen, 151 N. Y. 1, 45 N. E. 355, 36 L. R. A. 658. The 
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presumption is not available for the protection of a wrongdoer 
who had no reason to expect, and did not intend that there should 
be, a revelation of the truth. Mutual Life Ins. Co. of N. Y. vs. 
Hilton Green, 241 U. S. 613, 623, 36 Sup. Ct. 676, 60 L. Ed. 1202. 

[7] The plaintiff relies upon a provision in the policy which 
makes it incontestable under some conditions. The provision is 
that :— 

“After it shall have been in force one full year, provided any 
and all payments required from the insured shall be made on or 
before the date on which they become due, this policy shall be 
incontestable.” 

There is authority for the proposition that a reinstated policy 
is to be viewed as a new contract, and that it is incontestable for 
fraud or breach of warranty in the application for reinstatement 
after it has been in force as reinstated for a year. Teeter vs. 
United L. Ins. Ass’n., 159 N. Y. 411, 417, 54 N. E. 72; G. W. 
Ins. Co. vs. Snavely, 206 Fed. 20, 124 C. C. A. 154, 46 L. R. A. 
(N. S.) 1056. The plaintiff argues that, in computing the year,. 
we must take the date of the renewal receipt, December 12, 
1910. We think the argument will not hold. This policy was. 
not reinstated on December 12, 1910. At that date it had not 
even lapsed, for the term of grace had not expired. It lapsed on 
January 11, 1911, and was reinstated on or about February 23, 
1911. The assured died within the year. 

[8] There was no error in limiting the recovery to the cash 
surrender value. The assured did not demand a paid-up policy 
or extended insurance within six months following the forfei- 
ture. There is, it is true, a provision in the contract that, if no 
method of settlement is selected “within the six months specified, 
then this policy shall automatically become a paid-up policy for 
the amount stated in the table below, for the end of the last year 
for which complete annual premiums have been paid, provided 
there be no unpaid loan thereon.” ‘There was an unpaid loan on 
this policy, and hence the table became inapplicable. Taylor vs. 
N. Y. Life Ins. Co., 197 N. Y. 324, 330, 90 N. E. 964. The 
plaintiff asks us to deduct the loan from the amount stated in the 
table, and give her a paid-up policy for the residue. To do this 
would be in effect to give her the cash surrender value and a 
paid-up policy at the same time. That is not the contract. 

The order of the Appellate Division should be reversed, and’ 
the judgment of the Trial Term affirmed, with costs in the Ap- 
pellate Division and in this court. 

Hiscock, C. J., and Collin, Pound, Crane, and Andrews, JJ., 
concur. Cuddeback, J., absent. 

Order reversed, etc. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


McGOWIN 
vs. 


MENKEN.* 


2. INSURANCE—LIFE INSURANCE—RIGHTS OF PARTIES— 
LAW GOVERNING. 

Where, by the express terms of life policies, both the insurance money 
and the loan and surrender values were payable in New York, the 
law of New York governs the rights of the parties; the state being 
the place of performance. 


(For other cases, see Insurance, Cent Dig. § 175; Dec. Dig. § 125[4].) 

3. INSURANCE—LAW GOVERNING—FOLLOWING HOME DECI- 
SION. 

If contracts of insurance in litigation are to be construed according to 
the law of Pennsylvania, and there is no decision in Pennsylvania 
precisely in point, the court should follow a New York precedent. 

(For other cases, see Insurance, Cent. Dig. § 175; Dec. Dig. 125[4].) 


Submission of controversy, under Code Civ. Proc. §§ 1279-1281, be- 
tween Andrew C. McGowin as administrator of Frank B. Tesson, deceased, 
and S. Stanwood Menken, as administrator of Alice E. Tesson, deceased. 
Judgment for McGowin, as administrator, etc., in accordance with stipu- 
lation. 


Argued before Clarke, P. J., and Laughlin, Scott, Smith, and 
Page, JJ. 


Lewis G. Wallace, of New York City, for McGowin. 
William C. Armstrong, of New York City, for Menken. 


LAUGHLIN, J. 

The decedents were husband and wife. ‘They were passengers 
on the Lusitania, and both perished when the steamer was sunk 
in the Atlantic Ocean off the coast of Ireland on the 7th day of 
May, 1915. It is stipulated that there is no available evidence 
with respect to survivorship. The question submitted for de- 
-cision is: Which of the administrators is entitled to the proceeds 
of three policies on the life of the husband in the Equitable Life 
Assurance Society of the United States. The company brought 
an action of interpleader against the administrators in the Su- 
preme Court in the county of New York, and pursuant to an 
order made and entered in that action on the 13th day of March, 
1916, the proceeds of the policies, viz., $14,281.49, was deposited 
in the Equitable Trust Company, in the borough of Manhattan, 


* Decision rendered, May 4, 1917. 164 N. Y. Supp. 953. 
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to await the further order of the court, and the company was 
discharged from further liability to either party defendant. 

The beneficiary provisions of the policies are the same. Each 
of the policies was printed, with a blank for the designation of 
a beneficiary, followed by a printed provision for payment to 
“the Assured’s executors, administrators, or assigns, subject to 
the right of the Assured to change the beneficiary”; and it was 
provided in one of the policies that in the event that the assured 
should be living on a day specified, which was subsequent to the 
date of his death, the policy should be payable to him. Each 
policy contained provisions with respect to loan and surrender 
values and options, none of which was exercised. In the blank 
space for the designation of a beneficiary was written in, in each 
policy, the following: “To his wife Alice E. Tesson, if living; 
if not then to”—and then followed the printed provision already 
quoted. The applications for the policies were made at the com- 
pany’s office in Philadelphia, Pa., where it is recited in each policy 
the assured resided; but the applications were forwarded by the 
agent of the company in Philadelphia to the home office in New 
York City, where they were examined and indorsed “Approved” ; 
and the policies were made out in the home office in New York 
City and forwarded to the agent in Philadelphia, to whom the 
first premiums were paid, and by whom the policies were there 
delivered to the husband. By an express provision on the face 
of each policy it was made payable at the office of the company 
in the city of New York. 

The parties were married at St. Louis on the 28th of August, 
1895. Mrs. Tesson was a widow, and had three sons by her 
former husband, who at the time of her marriage to Mr. Tes- 
son, were twenty-one, eighteen, and eight years old respectively. 
Her three sons are without means. The youngest is a cripple, 
and wholly unable to support himself. He is unmarried, and 
Mr. Tesson supported him and gave him a small weekly allow- 
ance for spending money. Her other two sons are self-support- 
ing. One is married and has six children, ranging from two to 
eighteen years of age, and four of them are girls. The next of 
kin of the husband are his mother, brother, and two sisters, none 
of whom resided with or was dependent upon him for support. 

It is stipulated that the common law of England raises no pre- 
sumption of survivorship, or of simultaneous death, in the ab- 
sence of all proof of the fact, where two persons perish in a 
common disaster, but that, if a person dies possessed of personal 
property, prima facie his next of kin are entitled thereto, and 
the burden of proof is upon one claiming against them; and in 
the absence of evidence of survivorship, the fact is assumed to 
be unascertainable, and the property goes to the next of kin of 
the decedent as upon intestacy; and that the law of Pennsylvania 
raises not presumption of survivorship, in the absence of all 
proof of the fact, where two persons die in common disaster, 

Vol. L—2. 
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and that the burden of proof as to claimants to his personal prop- 
erty is upon those asserting survivorship. 

[1] The rule in this state is the same as that stipulated to be 
the rule in Pennsylvania and the common law of England See 
Newell vs. Nichols, 75 N. Y. 78, 31 Am. Rep. 424; St. John vs. 
Andrews Institute, 117 App. Div. 698, 102 N. Y. Supp. 808, 
affirmed Id., in 191 N. Y. 254, 83 N. E. 981, 14 Ann. Cas. 708; 
Dunn vs. New Amsterdam Casualty Co., 141 App. Div. 478, 126 
N. Y. Supp. 229. Matter of Fowles, 163 N. Y. Supp. 873. See, 
also, Southwell vs. Gray, 35 Misc. Rep. 740, 72 N. Y. Supp. 342. 
The only reported decision in Pennsylvania declares the law of 
that commonwealth to be as stipulated. Clymer’s Estate, 16 
Weekly Notes of Cases, 36. 

[2] If this controversy related to personal property of the 
husband, there could be no doubt under the authorities that the 
burden would be on the administrator of the wife to show that 
she survived him; but it relates to moneys payable and paid by 
the insurance company pursuant to the terms of the contract evi- 
denced by the applications for the policies and by the policies. 
That distinction has given rise to a conflict between the decisons 
in different jurisdictions. In Missouri it was held in U. S. 
Casualty Co. vs. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A. 
436, 92 Am. St. Rep. 641, involving the right to insurance moneys 
payable under a policy not materially different from those in the 
case at bar, that presumptively the designated beneficiary was 
entitled to take. This court, following Hildenbrandt vs. Ames, 
27 Tex. Civ. App. 377, 66 S. W. 128, held, in Dunn vs. New 
Amsterdam Casualty Co., supra, the writer dissenting, that the 
burden was on those claiming under the designated beneficiary to 
show survivorship. If, therefore, the question is to be decided 
according to the law of this jurisdiction, Dunn vs. New Amster- 
dam Casualty Co., supra, establishes the right of the adminis- 
trator of the husband to take. 

[3] By the express terms of the contracts of insurance both 
the insurance money and the loan and surrender values were 
payable in this state. This state, therefore, being the place of 
performance, its law governs the rights of the parties. Hyde vs. 
Goodnow, 3 N. Y. 266; Washington Central Bank vs. Hume, 
126 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370; Wayman vs. South- 
ard, 10 Wheat 48, 6 L. Ed. 253; Miller vs. Campbell, 140 N. 
Y. 457, 35 N. E. 651. See, also, Napier vs. Bankers’ Life Ins. 
Co., 51 Misc. Rep. 283, 100 N. Y. Supp. 1072. But if the con- 
tracts of insurance are to be construed according to the law of 
Pennsylvania, inasmuch as there is no decision in that jurisdic- 
tion precisely in point, I think we should follow Dunn vs. New 
Amsterdam Casualty Co., supra. 

The learned counsel for the administrator of the wife contends 
that on the facts stated it is fairly to be inferred that the hus- 
band intended that, in the event of the death of himself and his 
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wife in a common disaster, her next of kin should take in pref- 
erence to his, and he draws attention to statements argumenta- 
tively made in Dunn vs. New Amsetrdam Casualty Co., supra, 
with respect to the probable intention of the assured, and argues 
that they were controlling factors in the decision therein made. 
An examination of the opinion will disclose that the phraseology 
of the contract was the controlling consideration in construing it. 

It follows, therefore, that the administrator of Frank B. Tes- 
son, deceased, is entitled to judgment for said fund, together 
with interest and costs, in accordance with the stipulation. Set- 
tle order on notice. All concur. 


SUPREME COURT OF PENNSYLVANIA. 


BAER 


vs. 


STATE LIFE INS. CO.* 


1. INSURANCE—LIFE INSURANCE—STATEMENT AS TO 
HEALTH—QUESTION FOR JURY. 


In an action on a policy providing that it should not take effect unless 
insured was in good health when the first premium was paid, held, on 
the evidence, that whether insured, who stated in his application that 
he was in good health, so far as he knew, either knew. or had reason 
to believe that he was not in good health, was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


2. INSURANCE—LIFE INSURANCE—STATEMENT AS TO CON- 
SULTING PHYSICIAN—QUESTION FOR JURY. 


In such case held, on the evidence, that the truth of insured’s represen- 
tation that he had not consulted a physician within the past year for 
anything trivial or otherwise was a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


3. INSURANCE—LIFE INSURANCE—STATEMENTS OF IN- 
SURED—QUESTION FOR JURY. 

In such a case held, on the evidence, that whether the applicant might not 
have understood the question as to the names of physicians last con- 
sulted by him as meaning a consulting physician rather than an at- 
tending physician was for the jury, especially where he gave the 
names of both physicians who attended him; as in such case the 
insurer could have inquired of them as to his health. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 745. 
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4. INSURANCE—RE PORT OF MEDICAL EXAMINER—CON- 
STRUCTION. ' 

The report of a medical examiner is to be construed most strongly 
against the insurer for whom it is prepared, and by whose examiner 
the answers to the questions are taken and written into the blanks. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 
151[1].) 


5. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—IN- 
STRUCTION. 

In such action an instruction that, if made in good faith, a misrepresen- 
tation by insured as to his consultation with a physician at times other 
than those mentioned in the application would not avoid the policy 
unless the misrepresentation was material, intended to aid the jury 
in determining the materiality of any misrepresentation, was not 
reversible error. 


(For other cases, see Insurance, Cent. Dig. §§ 1774-1776; Dec. Dig. § 
669[7].) 


6. INSURANCE—LIFE INSURANCE—HEALTH OF INSURED— 
EVIDENCE. 

In such action, where the issue was whether insured was in good health 
so far as he knew or believed when he made his application, evidence 
that to ordinary observation and to all outward appearance he was in 
good health was admissible. 

(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1685; Dec. 
Dig. § 655[2].) 


Appeal from Court of Common Pleas, Allegheny County. 
Assumpsit on a life insurance policy by Emma Baer against the State 


Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


From the record it appeared that this action of assumpsit was brought 
to recover $5,000, being the amount of a policy issued by defendant on 
the life of plaintiff’s husband, John Moses Baer. The policy was issued 
July 28, 1913, and the first year’s premium was paid by the insured July 
31, 1913. The insured died May 4, 1914. Defendant refused to pay the 
loss on the ground that the insured had made false representations in 
his application as to his state of health and his last consultation of a 
physician. It was not claimed that there were misrepresentations in the 
application proper, but the answers alleged to be untrue were contained 
in the medical examiner’s report, which was filled out by the exaxminer 
and signed by the applicant. The questions and answers were as follows: 


“(5) Are you in perfect health so far as you know or believe? Yes.” 

(22) Have you now, or have you ever had, any of the following: 
Headache—severe, protracted or frequent? No.” 

(24) Have you consulted a physcian within the past two years for 
anything, trivial or otherwise, not mentioned above? How often, and 
for what? No. 

(24a) When did you last consult a physician? 

“(24b) For what? Appendicitis. 

“(24c) Names and addresses of consulting physicians? Dr. Swope.” 

In his answer to question 23 the applicant said that his attending 
physician was Dr. A. R. Suster (Schuster), Finleyville, Pa. 

The application contains the following stipulation :— 

“It is hereby agreed that all the foregoing statements and also those 
{ «make to the company’s medical examiner, which are hereby made a 
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part of this application, are offered to the company as a consideration for 
the policy applied for.” 
Also a stipulation that the policy should not take effect unless the 
applicant was in good health when the first premium should be paid. 
Condition 8 of the policy was as follows :— 


“Entire Contract. This policy, together with the application therefor, 
shall constitute the entire contract ‘between the parties hereto. All state- 
ments made by the insured shall, in the absence of fraud, be deemed 
representations, and not warranties, and no such statement shall avoid 
this policy unless it is contained in the application therefor.” 

Upon the trial Dr. A. R. Schuster testified that he lived next. door 
to John Moses Baer, the insured, and had been his family physician for 
twelve years prior to and up to the time of his death. In the first part 
of the year 1913 Baer was back and forward to witness’s office and con- 
sulted him mostly in regard to stomach disorders and complained some 
of headache. He was an unusually large meat eater and was indiscreet 
in his eating He complained of headaches and distress in the stomach. 
He was in and out almost daily, but witness could not say he was in 
daily for consultation. Frequently witness gave him some treatment and 
cautioned him in regard to his habits of eating. Witness could not say 
how often Baer would develop these headaches and stomach trouble or 
when he first started to treat him for them. He might have complained 
a year before his death, which would be four or five months before 
Labor Day. On the day before Labor Day, 1913, Baer suffered so that 
his condition was alarming, and witness advised him to consult a spe- 
cialist He consulted Dr. Cameron and reported to witness that Dr. 
Cameron told him that he was suffering from hardening of the arteries, 
or arterial sclerosis. Witness had been up to that time, treating Baer 
merely for indiscretion in eating, and did not think there was anything 
more than that the matter with him 

Baer first consulted Dr. F. C. Stahlman, an eye specialist, whom he 
visited September 5, 1913, and who found indications of Bright’s dis- 
ease or diabetes. On September 8th he was examined by Dr. M. C. 
Cameron, who testified that he was suffering from chronic Bright’s dis- 
ease in an advanced stage. His condition could not have developed since 
July 18 1913, but chronic Bright’s disease comes on very insidiously and 
a man may not know he has it until it is well established, or until some 
doctor tells him about it. Baer said he had been suffering from head- 
aches, which is one of the common symptoms of the disease. Witness 
told Baer he had hardening of the arteries. The fact that a man suffers 
from headaches does not necessarily mean that he has Bright's disease. 
He may have headaches from glasses that are not properly fitted, from 
overeating or overdrinking, or from other causes. Baer died eight 
months afterwards from hardening of the arteries and Bright’s disease. 

When plaintiff was on the stand the trial judge permitted her to 
testify, subject to exception, that, when the proofs of loss were presented 
to her for signature by her physician, she was suffering from a nervous 
breakdown and signed them without examining them. The trial judge 
also admitted, subject to exception, the testimony of a number of wit- 
nesses who were acquainted with Baer that he was apparently in good 
health prior to September, 1913. 

Verdict for plaintiff for $5,505.62 and judgment thereon. Defendant 
appealed. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


Ralph H. Frank, Alvin A. Morris, Albert J. Walker, and Harold 
Allen, all of Pittsburgh, for Appellant. 
Charles H. Sachs, of Pittsburgh, for Appellee. 
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Porrer, J. 

In this action of assumpsit the plaintiff sought to recover the 
amount of a policy of insurance upon the life of her husband. 
Payment was refused on the ground that the insured had made 
false representations in his application as to his state of health 
and as to the time when he had last consulted a physician. The 
answers alleged to be untrue are contained in the medical ex- 
aminer’s report, which was filled out by the examiner and signed 
by the applicant. It was stipulated that these statements were 
part of the consideration for which the policy was issued, and 
it was also agreed that the policy should not take effect unless the 
insured was in good health when the first premium was paid. 
At the trial a request by defendant for binding instructions was 
refused, and the case was submitted to the jury, who found a 
verdict for plaintiff for the full amount of the policy, with in- 
terest. From the judgment thereon entered defendant has ap- 
pealed, and its counsel now contend that the case should not have 
been submitted to the jury, but that, under the evidence, the court 
should have disposed of it as matter of law. 

[1] It appears from the record that, in answering a question 
put to him when he made his application, the insured said he was 
then in perfect health, so far as he knew or believed. Medical 
opinion evidence was offered at the trial which tended to show 
that he could hardly have been in perfect health when he ap- 
plied for the policy on July 18, 1913, but, if that was the case, 
there was no evidence that he knew it, or had reason to believe 
that he was then diseased. His attending physician, who was also 
his next door neighbor and saw him almost daily, testified that 
he did not suspect anything serious in his condition until the day 
before Labor Day, 1913. Defendant’s medical examiner, who 
examined him and tested his urine on the same day on which the 
answer was made, reported confidentially to the company that he 
found the applicant in the best of health. - He also certified that 
he considered the applicant a first-class risk, and recommended 
that the policy be issued. The wife of the insured and seven of 
his neighbors and acquaintances testified that he appeared to be 
in good health during the spring and summer of 1913, and was 
able to attend to his business and did not lose a day from his 
store on account of sickness. Under this testimony it was for the 
jury to say whether, when the insured made his application and 
paid his premium, he either knew or had reason to believe that 
he was not in good health. The representation was not absolute, 
but was made only in so far as the insured knew or believed. 
Whether or not he was in good health when the first premium 
was paid and accepted, as required by the stipulation, was also, 
under the evidence, clearly a question for the jury. 

“The term ‘good health’ does not mean absolute perfection, but 
is comparative. The insured need not be entirely free from in- 
firmity or from all the ills to which flesh is heir. * * * Slight 
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troubles, temporary and light illness, infrequent and light attacks 
of sickness, not of such a character as to produce bodily infirmity 
or serious impairment or derangement of vital organs, do not 
disprove the warranty of good health. In other words, the term 
‘good health,’ when used in a policy of life insurance, means that 
the applicant has no grave, important, or serious disease, and is 
free from any ailment that seriously affects the general sound- 
ness and healthfulness of the system.” Barnes vs Fidelity Mut. 
Life Ass’n, 191 Pa. 618, 43 Atl. 341, 45 L. R. A. 264. 

In the case at bar a physician testified that the condition of 
insured which he found existing on September 8th indicated an 
advanced stage of Bright’s disease, which, in his opinion, could 
not have developed and progressed that far within the period 
since the date of the application. But this testimony was oral 
and its effect and weight as contrasted with the statements of the 
applicant were for the jury, as was the truthfulness of the in- 
sured’s statement that he had never had “severe, protracted, or 
frequent headaches.” 

[2] We do not understand that appellant presses the point of 
misrepresentation as to the answer to question 24 in the medical 
examiner’s report. That query was: “Have you consulted a 
physician within the past two years for anything, trivial or other- 
wise, not mentioned above?” Insured answered: “No.” The 
evidence showed that he had consulted Dr. Schuster, who was 
his family physician and next door neighbor, a number of times 
preceding Labor Day, 1913, with reference to headaches and in- 
digestion. But the dates of these consultations were not fixed. 
The complaint of appellant is chiefly with respect to questions 
24a, 24b, and 24c. Of these, 24a, “When did you last consult a 
physician?” was not answered. This was probably the fault of 
the medical examiner, who wrote down the answers and filled 
the blank. At any rate, simple failure to answer the question was 
not misrepresentation. Question 24b, “For what?” was an- 
swered, “Appendicitis.” Counsel for appellant argue that this 
answer is untrue, because the testimony of Dr. Schuster shows 
that since he had appendicitis the insured had consulted him for 
headaches and indigestion. But Dr. Schuster’s testimony was 
not clear as to just when those consultations occurred, and it 
therefore became a question for the jury to determine whether 
they were before the date of the application; in any event the 
credibility of the witness was for the jury. 

[3] ‘The trial judge held there was an ambiguity in questions 
24, 24a, b, and c, in that it was not clear whether they referred 
to an attending physician or a consulting physician, and he left it 
to the jury to say whether the applicant might not have under- 
stood them in the latter sense. If so, his answers to both 24b 
and 24c, “Names and addresses of consulting physicians?” were 
not untrue. In his attack of appendicitis Dr. Swope was the 
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consulting physician, or perhaps more correctly the surgeon. 
Question 24c refers in terms to a “consulting” physician, that is, 
one called by the attending physician in consultation, not to one 
whom the patient had consulted. As the applicant had already 
answered that his attending physician was Dr. Schuster, he may 
have taken the subsequent inquiry to refer, not to the same per- 
son, but to a consulting physician in the ordinary use of the term. 
Reference to the fac simile of a portion of the report inserted at 
the end of the appellant’s paper book shows that the medical 
examiner had first written the name of Dr. Swope as the attend- 
ing physician of the applicant, had then erased it and written over 
the erasure “Dr. A. R. Suster” (meaning Schuster), and had 
then put down Dr. Swope’s name as applicant’s consulting phy- 
sician. This change indicates that both the applicant and the 
medical examiner interpreted the questions in the manner the 
jury has found they might reasonably have done. The distinc- 
tion does not seem to be of any great practical importance; for 
the applicant gave the names of both physicians, and the defend- 
ant company could have made inquiry of each of them for par- 
ticulars, had it seen fit to do so. The evidence does not show 
that the insured had consulted any physician other than the two 
named, within the period covered by the scope of the inquiry. 

[4] Such a paper is, of course, to be construed most strongly 
against the party by whom it is prepared, and by whose medical 
officer the answers to the questions are taken and written into the 
blanks left for that purpose. The policy provides that the state- 
ments of the assured, in the absence of fraud, are to be deemed 
representations and not warranties. In the late case of Sura- 
vitz. vs. Prudentitl Ins. Co., 244 Pa. 582, 91 Atl. 495, L. R. A. 
1915A, 273, the subject of representations in policies of life in- 
surance was fully considered. It was there said (244 Pa. page 
587, 91 Atl. page 497 [L. R. A. 1915A, 273]) :-— 

“The cases are not in entire harmony, but a fair reading of 
them will show a tendency to broaden the scope of inquiry into 
questions relating to the materiality, correctness, and truthfulness 
of answers, and the good faith of the applicant in making them, 
when suit is brought upon a policy containing a covenant that 
the statements of the insured shall be deemed representations 
and not warranties.” 

That decision was expressly followed in Oplinger vs. New 
York Life Ins. Co., 253 Pa. 328, 98 Atl. 568. We are clear that 
the trial judge could not properly have taken this case from the 
jury, and the assignments in which it is alleged that he erred in 
refusing to do so must be dismissed. 

[5] Complaint is made in the seventh assignment of the af- 
firmance of plaintiff's fifth point, in which the jury were in- 
structed that, if made in good faith, a misrepresentation by the 
insured as to consultations with Dr. Schuster at times other than 
those mentioned in the application would not avoid the policy, 
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unless the misrepresentation was a material one. The point was 
obscure and difficult to understand, and counsel should have been 
required to restate and simplify the request. It is dangerous to 
affirm a point which is not clear to the court; for to the jury it 
would present even more difficulty. We do not, however, feel 
that the submission of the point as presented amounted to re- 
versible error. The instruction requested was intended to aid the 
jury in determining the materiality of the representation, if they 
found it to have been made in good faith. Under the doctrine of 
Suravitz vs. Insurance Co., supra, the question was properly for 
the consideration of the jury. 

[6] In a number of other assignments error is alleged in the 
admission of evidence of acquaintances that the insured was ap- 
parently in good health and was able to attend to his business 
during the spring and summer of 1913. As one of the questions. 
to be determined by the jury was whether the insured was in 
good health, so far as he know or believed, when he made his 
application, it was competent as having some bearing upon his 
own good faith and credibility, to show by witnesses who saw 
him about that time that to ordinary observation, and to all out- 
ward appearance, he was in reasonably good health. 

There is no merit in the fifteenth assignment, which alleges 
error in admitting against objection plaintiff's testimony that at 
the time she signed the proofs of death she had a nervous break- 
down, and did not examine the papers for the purpose of cor- 
recting errors therein. Whether she did so or not is immaterial, 
as there is no controversy as to the statements contained in the 
proofs of death. 


The assignments of error are all overruled, and the judgment 
is affirmed. 


SUPREME COURT OF TENNESSEE. 


MUTUAL LIFE INS. CO. 
vs. 


DIBRELL* 


1. INSURANCE—LIFE INSURANCE—MISREPRESENTATIONS— 
“INCREASES RISK OF LOSS’—“RISK OF LOSS.” 

Shannon’s Code, § 3306, provides that no misrepresentation or warranty 
made in the negotiations of a policy of insurance, by the assured or 

in his behalf, shall be deemed material or defeat the policy unless 

made with actual intent to deceive, or unless it increases the risk of 


* Decision rendered, Dec 2, 1916. Rehearing denied, May 12, 1917. 194. 
S. W. Rep. 581. 
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loss. Held not to require that the matter represented should be one 
that contributed to the death of the insured to make the policy in- 
valid; and the phrase “increases the risk of loss“ being the same as 
“increases the risk,” and both alike including the risk involved in the 
issuance of the policy, where insured had been examined four times 
on three policies in less than four months previous to his application 
and no policies were issued to him, his statement that he had never 
been examined for a policy which was not issued as applied for was 
a material misrepresentaton of face increasing the risk of loss as- 
sumed in issuing the policy, which rendered it voidable. 


(For other cases, see Insurance, Cent Dig. §§ 660-669; Dec. Dig. § 288[1].) 
2. INSURANCE—LIFE INSURANCE—QUESTION OF LAW. 


Whether a misrepresentation of an insured in applying for a life insur- 
ance policy increased the risk of loss is a question of law either 
under Shannon's Code, § 3306, or at common law. 


(For other cases, see Insurance, Cent. Dig. §§ 1737-1740; 1758-1760; Dec. 
Dig. § 668[6].) 


Certiorari to Court of Civil Appeals. 

Action by Mrs. Annie C. Dibrell against the Mutual Life Insurance 
Company. From a judgment of the Court of Civil Appeals affirming a 
judgment for plaintiff after defendant’s motion for a peremptory instruc- 
tion had been overruled, defendant brings certiorari. Reversed, and the 
motion sustained in the Supreme Court. 


W. B. Miller, of Chattanooga, for Mutual Life Ins Co. 
L. D. Smith, of Knoxville, W. T. Smith, of Sparta, and Joe V. 
Williams, of Chattanooga, for Mrs. Annie C. Dibrell. 


WILLIAMS, J. 

This is an action on a policy of life insurance issued by the 
Mutual Life Insurance Company, of New York, insuring the life 
of J. L. Dibrell, for the benefit of his wife, plaintiff below: the 
insured having died about two months after the policy was issued. 

The application for the policy, made on March 3, 1910, set 
forth that :— 

“All the following statements and answers * * * are true 
and are offered to the company as an inducement to issue the 
proposed policy.” 

Among the representations made by the insured, claimed to 
have been relied upon by the company as material misrepresenta- 
tions, were the one made in response to a question respecting his 
recent illness, and that made in reply to the question: “State 
every physician whom you have consulted in the past five years.” 

We are of opinion, however, that a consideration of the effect 
of additional representations so relied upon will determine the 
case without going into the matters just referred to. 

It is conceded by complainant that deceased untruthfully an- 
swered the following written inquiry made by the medical ex- 
aminer of the company :— 

“20. Have you ever been examined for a policy in any company 
or association, which was not issued as applied for? No.” 
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The jury also found under a special issue submitted to it that 
the insured stated in his application that he had never made ap- 
plication for life insurance to any company or association upon 
which a policy had not been issued on the plan and premium rate 
originally applied for. 

The jury in response to another issue found that, in making the 
statements he did in his application and to the medical examiner, 
insured acted in good faith. 

The proof shows that Mr. Dibrell on November 29, 1909, about 
three months prior to the above application to appellant, made 
application to the Security Mutual Life Insurance Company, of 
Binghamton, N. Y., for a policy of $25,000 on his life, ordinary 
life form, and was examined therefor by two physicians located 
in this state; that he disclosed in the course of examination the 
fact that he had been attended by a physician for nervous diarrhoea 
within six months next preceding, the illness extending over a 
period of two months; and that the application was declined 
about January 3, 1910, no policy being issued. It was further 
shown in proof that on January 28, 1910, Dibrell applied to the 
Tennessee Life Insurance Company for a $5,000 policy, ordinary 
life, making a like disclosure as to recent illness, and that on 
February 2, 1910, he was declined as a risk. Further, that on 
February 11, 1910, he applied for and was examined for $20,000 
of life insurance in another company, and was examined therefor, 
making a like disclosure, which policy had not been issued as 
applied for when the application to appellant company was made. 

Under a separate issue submitted to it, the jury found that the 
subject-matter of question 20, quoted above, was regarded by the 
insurance company as material to the risk, in point of fact; and 
the proof made by appellant’s medical director was to the effect 
that, had deceased truthfully related the facts touching previous 
examinations and nonissuance of the policies so applied for, the 
policy in suit would not have been issued. 

The record establishes that Mr. Dibrell left his home at Bon 
Air, Tenn., May 9, 1910, and was not heard from by his family 
until after his death in the Maxwell House, a hotel in Nashville, 
eleven days later. The attending physician, while not having 
undertaken to carefully examine, states that death was to be 
attributed to alcoholism, “ordinarily called delirium tremens,” 
following a prolonged debauch. 

The jury, however, rendered a verdict in favor of appellee, 
plaintiff below, after a motion for peremptory instructions in 
favor of the company had been overruled. This verdict was re- 
turned under a charge which submitted to the jury the determina- 
tion of whether or not the misrepresentations “increased the risk.” 

On appeal to the Court of Civil Appeals, the ruling of the trial 
judge on the motion for a directed verdict was assigned as one 
of several errors. That court held that this motion was properly 
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denied in the lower court; and, in construing our Act 1895, 
quoted below, held that the matter of materiality of “the risk of 
loss” was one for the jury, that phrase in the statute having a 
meaning not theretofore assigned it by courts of last resort. That 
court’s views are best expressed in its opinion :— 


“We apprehend that there is a difference between matters that 
might be material in negotiations and as fixing the rate of pre- 
mium and yet not increase the hazard after a contract has been 
entered into. For instance, a company might desire to know 
whether an application had been turned down by other insurance 
companies; and yet this fact might in a number of cases have 
absolutely no bearing upon the risk after it had been assumed. It 
is for this reason that we are of the view that our statute is 
different from others, and designedly so.” 

[1,2] Acts 1895, c. 160, § 22 (Code, Shannon, § 3306), in re- 


lation to misrepresentations, is as follows :— 


“That no written or oral misrepresentation or warranty therein 
made in the negotiations of a contract or policy of insurance, 
* * * by the assured or in his behalf, shall be deemed ma- 
terial or defeat or void the policy or prevent its attaching, unless 
such misrepresentation is made with actual intent to deceive, or 
unless the matter represented increases the risk of the loss.” 

This statute is identical with that of Massachusetts (Stat. 1887, 
c. 214, § 21) from which it was evidently taken; and the stat- 
utes of at least three other states, Minnesota, Alabama, and North 
Dakota, are identical so far as the last phrase “increase the risk 
of loss” is concerned. 

The decisions of the courts of these states construing their 
statutes on the point thus contested are peculiarly pertinent. 

The courts of these states, as well as this court (Insurance Co. 
vs. Stallings, 110 Tenn. 1, 72 S. W. 960), have held that the 
purpose of the statutory provision was to bring technical war- 
ranties to the level of representations. 

‘‘Misstatements of fact, whether the statement is said to be by 
the parties a warranty of a representation, are equally misrep- 
resentations, and are placed in each case upon the same footing 
by the statute which applies to them if the statements are called 
warranties by the parties no less than if they are mere represen- 
tations.” White vs. Provident, etc., Society, 163 Mass. 108, 39 
N. E. 771, 27 L. R. A. 398; Johnson vs. National L. Ins. Co., 
123 Minn, 453, 144 N. W. 218, Ann. Cas. 1915A, 458; Empire L. 
Ins. Co. vs. Gee, 171 Ala. 453, 55 South. 166; Id., 178 Ala. 492, 
60 South. 90. 

As to mere representations, the statute is but declaratory of the 
common law. White vs. Provident, etc., Society supra; Barker 
vs. Mutual L. Ins. Co., 198 Mass. 384, 84 N. E. 490. 

Therefore it is apparent that if the representation made by ‘ 
answer to question 20 of the application is one that was held, 
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cases that arose prior to the passage of such statutes and based 
on the common law, to be material as affecting the risk, no pur- 
pose to change the effect of the representation as bearing upon 
the “risk of loss” in the original sense of the phrase is found 
in the statute. In other words, it was not the purpose of the 
statute to make a further change in common law, as set forth in 
such decisions, so as to require that the matter misrepresented 
should be one that contributed to the hazard after issuance of 
the policy, that is, by the death of the insured, in order to make 
the policy invalid. Van Woert vs. Woodmen, 29 N. D. 441, 151 
N. W. 658; and note the language of Everson vs. General, etc., 
Corp., 202 Mass. 169, 88 N. E. 658. The point here relied upon 
by appellant was not raised in Monjeau vs. Metropolitan Life 
Ins. Co., 208 Mass. 1, 94 N. E. 302; nor has it been passed on 
by the Supreme Judicial. Court of Massachusetts. 

The common law rule, in this country and in England, un- 
doubtedly was and is that, if an applicant falsely state that he 
had not previously made another application or been examined 
for any other insurance upon which a policy had not been issued, 
the matter was so material-that the policy was avoided when the 
statement was not expressly made the subject of a warranty and 
was deemed to be a mere representation. Alden vs. Supreme 
Tent, etc., 178 N. Y. 535, 71 N. E. 104; Home L. Ins. Co. vs. 
Myers, 112 Fed. 848, 50 C. C. A. 544. And see Attna L. Ins. 
Co. vs. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; 
Anderson vs. Fitzgerald, 4 H. L. Cas. 484. 

The materiality of such questions and answers is made plain 
by any one of several considerations :— 


(a) If there were a disclosute that there had been an ex- 
amination, followed by nonissue of polity, the company would 
thereby be put on guard and would make its own inquiries and 
physical examination more thorough; or it might see fit to de- 
cline outright a risk that another company had refused to take. 

(b) If the answer were false, the company was, in all reason- 
able contemplation, deprived of the opportunity sought by it for 
a discovery as to whether or not the risk had been regarded as 
unsafe by other insurers. The judgment of the medical staffs of 
other companies might be deemed of value to the company ap- 
plied to, but the avenue of approach thereto was at least measur- 
ably closed by the false answer. 

(c) A further purpose of the clause was to elicit the applicant’s 
anxiety for insurance, if any. 

We think it manifest that all these considerations have a fair 
relation to the “risk of loss” assumed by the insuring company 
in the issuance of the policy. As sources of information are 
revealed, and investigation is pursued, the degree of risk of loss 
decreases. 

It cannot be that the matter misrepresented should necessarily 
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relate to the hazard of loss by the death of the insured. Such a 
construction might prevent the company’s rescinding the con- 
tract because of a misrepresentation that actually induced the 
contract, in an action begun promptly after the making of the 
application and the issuance of the policy. What will not avail to 
“void the policy,” under the statute, it seems equally will not 
“prevent its attaching,” as a contract. We cannot adopt the harsh 
and radical construction that the Legislature meant to deprive 
the insurer of the right to rescind the policy contract for inducing 
fraud. 

The phrase “increases the risk of loss” is, in our view, the same 
as that appearing in numerous other statutes, “increases the risk,” 
and both alike include the risk of loss involved in the issuance 
of the policy. It is conceded by the Court of Civil Appeals, in 
its opinion, that the decisions in states where the latter phrase is 
used in the statutes are all to this effect, and that its construction 
of the statute is “out of harmony with judicial utterances in nearly 
all the other states.” 

In the case of Schas vs. Insurance Co., 166 N. C. 55, 81 S. E. 
1014, there was construed the local statute declaring that all state- 
ments in an application for insurance shall be construed as rep- 
resentations merely, and not as warranties, and providing that no 
representation, unless material or fraudulent, shall prevent a re- 
covery, it was said :— 

“Every fact which is untruly stated or wrongfully suppressed 
must be regarded as material, if the knowledge or ignorance of 
it would naturally and reasonally influence the judgment of the 
underwriter in making the contract at all, or in estimating the de- 
a or character of the risk, or in fixing the rate of premium. 
16 A. and E. Enc. of Law (2d Ed.) 933; Vance on Insurance, 
284. This definition was adopted by us in Fishblate vs. Fidelity 
Co., 140 N. C. 589 [53 S. E. 354], and has since been approved 
several times, and is also the definition of other courts. * * * 

“It is not necessary, as said in Fishblate’s Case, that the act or 
conduct of the insured, which was represented by him in the 
application, should have contributed in some way or degree to 
the loss or damage for which the indemnity is claimed. Whether 
it was material depends upon how, if at all, it would have in- 
fluenced the company in the respect we have just stated. The 
determining factor, therefore, in such case, is whether the answer 
would have influenced the company in deciding for itself, and in 
its own interest, the important question of accepting the risk, 
and what rate of premium should be charged. The questions 
generally are framed with a view to estimating upon the longevity 
of the applicant, and any answer calculated to mislead the com- 
pany in — thereto should be considered as material.” 

If the Legislature had it in*mind to provide to the contrary, 
it could have done so in apt words. Latterly acts have been 
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passed in some of the states which embody the more stringent 
provision. In 1909 there was passed in Missouri a statute (Rev. 
St. 1909, § 6937) providing that no misrepresentations should 
render the policy void, “unless the matter misrepresented shall 
have actually contributed to the contingency or event on which 
the policy is to become due or payable.” In Kansas (Gen. St. 
1915, § 5290), the provision is that the policy is not avoided un- 
less the misrepresented matter contribute to the cause of death. 

In Texas (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4947), the 
provision is “unless * * * the matter or thing misrepre- 
sented was material to the risk or actually contributed to the con- 
tingency or event on which said policy became due and payable’— 
thus inferentially treating the two things as distinct. 


When the jury replied that the matter of former examinations 
or applications had in fact been misrepresented, the other ques- 
tion as to whether it increased the risk of loss was one of law, 
under the statute, as it had been at common law. Our statute, 
unlike those in Texas and Missouri, does not in terms make the 
latter question one for the jury. In the states where the statutes 
are identical with ours, it has been held that the question as to 
whether a misrepresentation increases the risk of loss may be one 
of law for the court. Dolan vs. Mutual Reserve, etc., 173 Mass. 
197, 53 N. E. 398; Johnson vs. National L. Ins. Co., 123 Minn. 
453, 144 N. W. 218, Ann. Cas. 1915A, 458; Van Woert vs. Wood- 
men, 29 N. D. 441, 151 N. W. 224. And see Taylor vs. Grand 
Lodge, 96 Minn. 441, 105 N. W. 408, 3 L. R. A. (N.S.) 114. 


Whether the misrepresentation, when so found to be false by 
the jury, be material, increasing the risk, was, after the passage 
of other but very similar statutes, as it had been before, one of 
law for the court. March vs. Metropolitan L. Ins. Co., 186 
Pa. 642, 40 Atl. 1100, 65 Am. St. Rep. 887; U.S. L. Ins. Co. 
vs. Smith, 92 Fed. 505, 34 C. C. A. 506; Blenke vs. Citizens’ L. 
Ins. Co., 145 Ky. 332, 140 S. W. 561; Masonic L. Ins. Co. vs. 
Robinson, 149 Ky. 80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; 
American L. Ins. Co. vs. Solomon, 233 Fed. 213, — C. C. A. —. 

We conceive, also, that such has been the course of decision by 
this court. 

In Hunter vs. Guaranty Co., 129 Tenn. 572, 581, 584, 167 S. W. 
692, 694, 695, involving a determination of liability on a fidelity 
bond (which falls within the purview of the act of 1895), speak- 
ing of representations made respecting the cashier who was 
bonded, it was said :— 

“As a matter of course, the representation that Ward was not 
in default was material to the risk, and had it been knowingly 
made, in another connection, if false, the bond would have been 
avoided.” 


And again touching an issue for the jury in respect of a re- 
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moval certificate making statements as to what was found as to 
the correctness of the cashier’s books and accounts, it was said :— 

“Regarding complainants’ first issue, inasmuch as the whole 
‘defense was based on the certificate, there was really no occasion 
to submit a question of material misrepresentations to the jury. 
The representations in this certificate are undoubtedly material. 
They are expressly made so by the contract of the parties. In 
so far as the first issue included a submission of the truth of the 
representations, it should have gone to the jury.” 

This was but in accord with what had been outlined to be the 
law in the earlier case of First National Bank vs. Fidelity & G. 
Co., 110 Tenn. 10, 20, 75 S. W. 1076, 100 Am. St. Rep. 765. 

The question did not call for and the answer did not express 
an opinion, but a fact—in respect to an act done or not done of 
which the applicant must have had personal knowledge as par- 
ticipant in the transaction, and so recently as to have been in his 
mind at the time the policy in suit was issued. Any examination 
made of the applicant for insurance in another company was not 
only a fact touching his person, but a fixed one, not undergoing 
‘change or fluctuation with the running of time. 

It has sometimes been contended that the words in the rep- 
resentation as to previous applications “on the plan and premium 
rate originally applied for” is so far ambiguous and confusing to 
the average lay mind as to make a case for the jury. 

In dealing with a similar clause, Judge Lurton neatly replied to 
this insistence by saying that :— 

If the insured’s “former applications for insurance had been 
allowed, but for a less amount, or for a different kind, or at a 
rate greater than ordinary, there might be some excuse for find- 
ing the question confusing, * * * and some excuse if mis- 
led by technical insurance terminology into making an untrue 
answer. But no such facts existed in Smith’s case. No policies 
‘of any kind were ever issued upon his applications. He had been 
rejected out and out. This he knew. * * * These facts 
made the question most simple. As men of average sense, they 
both knew that this fact of three former rejections was most 
vital.” U.S. Life Ins. Co. vs. Smith, 92 Fed. 503, 507, 34 C. C. 
A. 506, 510. 

In our opinion, the trial judge and the Court of Civil Appeals 
‘should have sustained the company’s motion for peremptory in- 
structions, on the uncontradicted proof, which shows that four 
examinations on three applications had been made of Mr. 
Dibrell for insurance in other companies, within a period of a 
little more than the three months prior to his application to ap- 
pellant company, and that no policies had been issued to him by 
such other companies. We believe that his representations re- 
‘specting these examinations and applications, found to be false, 
render the policy voidable. 

Reversed; the motion being sustained in this court. 
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SUPREME COURT OF TEXAS. 


UNDERWOOD 
vs. 


SECURITY LIFE & ANNUITY CO. OF AMERICA. (No. 2482.)* 


1. INSURANCE—LIFE INSURANCE—FORFEITURE. 

Under a policy providing that failure to pay premium will avoid the policy, 
a failure to pay a premium constitutes a forfeiture without the neces- 
sity of formal declaration thereof by the insurer, unless it waived 
the forfeiture. 

{For other cases, see Insurance, Cent. Dig. §§ 703, 704; Dec. Dig. § 
310[2].) 


2. INSURANCE—LIFE INSURANCE—FORFEITURE. 

Under a policy providing for forfeiture on nonpayment of premium when 
due, the forfeiture occurred ipso facto on the day of due date of 
the premium, when it was not paid, although by a further provision 
the insured might have avoided forfeiture by paying the premium, 
with interest within thirty days. 

(For other cases, see Insurance, Cent. Dig. § 913; Dec. Dig. § 349[1].) 


3. INSURANCE—LIFE INSURANCE—FORFEITURE. 

Under such policy, where forfeiture occurred on July Ist, the insured 
could, on July 11th, waive the forfeiture. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


4. INSURANCE—LIFE INSURANCE—DEFAULT IN PREMIUM— 
WAIVER—EVIDENCE—SUFFICIENCY. 

Evidence held to show waiver by the insurer of forfeiture clause for 
nonpayment of premium. 

(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


5. INSURANCE—LIFE INSURANCE—FORFEITURE—CONTRACT 
—CONSTRUCTION. 

Under so-called “board contract,” providing that if insured caused in- 
surer to receive premiums on $10000 insurance, he should receive a 
commission where the insured’s policies were for $10,000, he could not 
avoid forfeiture for nonpayment of premium on the ground that his 
policies entitled him to a sufficient commission to have paid the pre- 
mium, where he did not in fact pay such premium. 

(For other cases, see Insurance, Cent. Dig. § 916; Dec. Dig. § 360[1].) 


6. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY 
—NONPAYMENT OF PREMIUM—EFFECT OF NOTE. 

Where insured on due date gave note for premium, failure to pay the 
note when due was equivalent to failure to pay the premium, and 
worked a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 


* Decision rendered, May 2, 1917. 194 S. W. Rep. 585. 
Vol. L—3. 
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Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by Mrs. Fannie F. Underwood against the Security Life & 
Annuity Company of America. Plaintiff brings error to review judgment 
(150 S. W. 293) for defendant. Reversed in part, and affirmed in part. 


Andrews, Ball & Streetman, of Houston, for Plaintiff in Error. 
R. W. Franklin, of Houston, and F. W. Bull, of Chicago, Ill., for 
Defendant in Error. 
YANTIs, J. 

This suit was brought by the plaintiff in error, Mrs. Fannie F. 
Underwood, in the district court of Harris County, Tex., to 
recover judgment upon two life insurance policies, each in the 
sum of $5,000, which had been issued by the defendant in error 
for her benefit on the life of her husband, George B. Underwood. 
Policy No, 1319 was issued December 31, 1903, with George B. 
Underwood’s son named as beneficiary. As first issued this policy 
was in the sum of $10,000. Afterwards the amount was reduced 
to $5,000, and the beneficiary changed from the son to Mrs. 
Fannie F. Underwood, wife of the insured. Policy No. 6098, for 
$5,000, was issued December 30, 1905, payable also to Mrs Under- 
wood. George B. Underwood, the insured, died September 7, 
1907, nearly four years subsequent to the issuance of policy 
No. 1319, and nearly two years subsequent to the issuance of 
policy No. 6098. The suit was upon both policies. The case was 
tried by the court without a jury. The trial resulted favorably 
to the plaintiff in error on policy No. 1319, and favorably to the 
defendant in error on policy No. 6098. Appeal was taken by the 
defendant in error, the Security Life & Annuity Company of 
America, to the Court of Civil Appeals for the First District. In 
said appeal cross-assignments upon the judgment on_ policy 
No. 6098 were made by the plaintiff in error. The Court of 
Civil Appeals reversed and rendered the judgment, which was 
favorable to the plaintiff in error on policy No. 1319, and 
affirmed the judgment of the district court, which was favorable 
to the defendant in error, on policy No. 6098. (Civ. App.) 150 S. 
W. 293. A writ of error was granted by this court on the petition 
of the plaintiff in error, Mrs. Fannie F. Underwood, in which she 
claims that she is entitled to recover upon both policies, and that 
the Court of Civil Appeals erred in not so holding. 

The defendant in error contended that both policies had been 
forfeited by the insured’s failure to pay the premiums when 
due. The plaintiff in error, among other defenses pleaded, con- 
tended that the forfeiture of both policies for failure to pay the 
premiums had been waived. The premiums due on policy No. 
1319, issued Decembed 31, 1903, had all been paid except the 
three quarterly premiums which became due December 31, 1906, 
March 31, 1907, and June 30, 1907. These premiums were never 
paid. By agreement a note due thirty days after December 31, 
1906, was made by the insured to cover the quarterly premium 
which matured December 31, 1906. Said note provided for an 
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extention of the policy for thirty days, and that a default in its 
payment when due would, ipso facto, render the policy null and 
void. This note was never paid. The policy provided that :— 

A “failure to pay any premiums when due will render this 
policy wholly void, and forfeit all premiums paid the company, 
except as herein provided.” 

This same provision was in both policies, there was no express 
provision in either policy for forfeiture on account of default in 
the payment of any note given for premiums, though it was ex- 
pressly so provided in each note that was given for premiums on 
both policies. 

[1] The failure to pay these premiums which were past due 
on policy No. 1319 would constitute a forfeiture of said policy, 
without the necessity of the insurance company so declaring by 
word or act, unless it had elected not to enforce the forfeiture, 
but to waive it. The trial court found that it had waived the 
forfeiture of this policy No. 1319. His finding is as follows :— 


“There was manifestly a waiver of the right of forfeiture upon 
policy No, 1319, and the repeated demands for subsequent pre- 
miums up to the premium for June, and including that, manifested 
and made clear that there had been no forfeiture, but the policy 
was still treated as in force and was desired to be continued, and 
therefore it was an existing liability for the sum of $5,000 at the 
time of the death of the insured, and I find for plaintiff on this 
policy for $5,000 with 6 per cent interest from December 19, 
1907.” 

The Court of Civil Appeals held that there was evidence to 
support the finding which was made by the trial court, to the 
effect that the defendant in error had waived the forfeiture of 
the policy for failure to pay the quarterly premium, which ma- 
tured December 31, 1906, and also had waived the forfeiture for 
failure to pay the quarterly premium which matured March 31, 
1907. But it held that there was no evidence to support the find- 
ing of the trial court in holding that there was a waiver of the 
forfeiture for the failure to pay the premium which matured 
June 30, 1907. 

The evidence which tended to prove a waiver of the forfeiture 
consists of certain letters which were written to the insured by 
the insurance company on the subject of the insured’s failure to: 
pay the quarterly premiums. The letters are as follows :— 

“April 11, 1907. I desire to direct your attention to the 
premium on your policy No. 1319, which became due on March 31, 
1907. We are particularly desirous of having you continue your 
insurance with this company, and would respectfully ask that 
you advise us the reason for your not remitting your premium 
when due. Thanking your for the courtesy of a prompt reply, I 
remain.” 

“May 8, 1907. We have not as yet received payment of the 
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quarterly premium on your policy No. 1319, which became due on 
March 31, 1907. Heretofore you have made payments very 
regularly and it is likely an oversight on your part that you have 
failed to make provision for the last payment. If for any reason 
you are unable to make payment at this time, we trust you will 
inform us, as we desire to lend our assistance wherever it will be 
an accommodation to our policyholders.” 

“July 11, 1907. The premium of $30.75 on your policy No. 
1319 became due June 30, 1907, and remains unpaid. We are 
particularly desirous of having you continue your insurance with 
this company, and would respectfully ask that you advise us the 
reason for your not remitting your premium when due.” 

[2] It was held by the Court of Civil Appeals that the letter of 
July 11, 1907, could not have amounted to a waiver of the for- 
feiture for the quarterly premium which became due June 30, 
1907, for the reason that the right in the insurance company to 
forfeit the policy for this default did not accrue until thirty days 
after the default, and it could not correctly be held that the insur- 
ance company— 

“‘by making demand for payment twenty days before any right to 
forfeiture accrued elected to waive the forfeiture when such right 
did thereafter accrue.” 

This holding by the Court of Civil Appeals cannot be sustained, 
for the reason that under the contract of insurance the forfeiture 
of the policy did ipso facto occur upon the failure of the insured 
to pay the quarterly premium when it matured on June 30, 1907, 
notwithstanding the fact that the contract allowed the insured 
thirty days thereafter in which to pay the premium with 5 per 
cent interest, and to thereby avoid the forfeiture. The policy in 
terms provided that a “failure to pay any premium when due will 
render this policy wholly void.” The plain effect of this provision 
in the policy is that a failure to pay a premium due would ipso 
facto forfeit the policy. There is a provision in the contract 
which permits the insured, when the policy has been forfeited 
for failure to pay a premium due to avoid the forfeiture by pay ing 
the premium, with 5 per cent. interest, within 30 days after it 
became due. This provision in the policy is as follows :— 

“Should default be made in the payment of any premium due 
upon this policy as herein provided, the company will waive such 
default and accept payment of said premium, provided the amount 
thereof with interest thereon at 5 per cent per annum from the 
date of default be tendered to it within thirty days thereafter.” 

[3] We think the defendant in error had the right and privi- 
lege, on July 11, 1907, to waive the forfeiture of policy No. 1319, 
which had occurred for failure to pay the quarterly premium 
which matured June 30, 1907. The fact that by the provisions 
of the contract the insured could compel the defendant in error 
to waive the forfeiture by paying the premium with 5 per cent 
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interest within thirty days would in no way deprive the defendant 
in error of the right and privilege to itself voluntarily waive the 
forfeiture without waiting for the insured to compel a waiver. 


There can be no question but that the evidence abundantly sup- 
ports the finding of the trial court in its holding that the insur- 
ance company did waive the forfeiture which occurred upon the 
failure of the insured to pay the quarterly premium which matured 
December 31, 1906, and the forfeiture which occurred upon the 
failure of the insured to pay the quarterly premium which ma- 
tured March 31, 1907. The letters plainly show an intention on 
the part of the insurance company to waive these forfeitures and 
to allow the policy to remain in force; and in these letters the 
insurance company plainly recognized the validity of the policy 
long after the forfeitures occurred, and the thirty days had also 
expired in each instance in which the insured could compel a 
waiver by paying the premium with 5 per cent interest. 


As to policy No. 1319, the controlling question is, therefore, 
whether there was evidence of sufficient probative force to sup- 
port the holding of the trial court that the insurance company 
had waived the forfeiture which occurred upon the failure of the 
insured to pay the quarterly premium which matured June 30th. 
If the insurance company intended to waive this forfeiture, and 
if there is evidence of sufficient probative force to warrant this 
conclusion on its part, then the judgment of the trial court upon 
this issue of fact should not be disturbed. On the contrary, the 
judgment of the trial court should be set aside if it it is without 
evidence to support it. 


[4] It will be noted that the letter of July 11, 1907, which was 
written eleven days subsequent to the forfeiture which occurred 
for the failure of the insured to pay the quarterly premium which 
matured June 30, 1907, is not a request by the insurance company 
of the insured to avail himself of his privilege to avoid the for- 
feiture by paying within thirty days, as provided by the contract, 
the premium which matured June 30th, with 5 percent interest 
thereon. There is no statement in the letter that the forfeiture 
has occurred, and that it will be enforced unless the premium, 
with 5 per cent interest, shall be paid as provided in the contract. 
There is no insistence that the insured avail himself of his privi- 
lege to avoid the forfeiture. There is no statement that the in- 
surance company is standing upon the forfeiture, or will do so. 
There is the statement that the insurance company is particularly 
desirous of having the insured to continue his insurance with the 
company. Now, what was the intention of the insurance com- 
pany with reference to a waiver of the forfeiture when it wrote 
this letter? In determining this question we think it was the 
province of the court, in passing upon the weight of the evidence, 
to take into consideration the past course of the insurance com- 
pany with reference to the two previous forfeitures which had 
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occurred, but which it had plainly waived. We think it was the 
privilege of the court, sitting as a jury, to pass upon the facts 
to discover the intention of the insurance company, to take into 
account the fact that the insurance company had waived the two 
previous forfeitures which had occurred for failure to pay the 
two preceding matured premiums, and to conclude from this 
past course of the company, together with the terms of the letter 
of July 11, 1907, that the intention of the insurance company 
was to do as it had been doing, that is, to waive the forfeiture 
which occurred upon the failure of the insured to pay the June 
30th premium. ° 

This court, speaking through the late Chief oon Brown, in 
the case of Wininger vs. Railway, 105 Tex. 56, 143 S. W. 1150, 
announced the correct rule when testing the we force of 
the evidence when it said ;— 

“If, discarding all adverse evidence and giving credit to all 
evidence favorable to the plaintiff and indulging every legitimate 
conclusion favorable to the plaintiff which might have been drawn 
from the facts proved, a jury might have found in favor of the 
plaintiff” 


—then there was evidence to support their verdict. The same 
tule was announced by this court in the case of Cartwright vs. 
Canode, 106 Tex. 507, 171 S. W. 696. Now, in this case, credit 
should be given to all evidence favorable to the plaintiff in error, 
and every legitimate conclusion should be indulged favorable to 
her which might have been drawn from the facts proved, and 
when following this rule we think the previous course by the 
insurance company in waiving the forfeiture in the two previous 
instances mentioned was a circumstance which the court, sitting 
as a jury, had the legitimate right to consider in determining the 
intention of the insurance company when it wrote the letter of 
July 11, 1907. Equitable Life Insurance Association of the 
United States vs. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. 
W. 625. 

We, therefore, hold that there was evidence to support the 
finding of the trial court that the insurance company waived the 
forfeiture of policy No. 1319. We think the Court of Civil Ap- 
peals erred in reversing and rendering the judgment of the trial 
court rendered on this policy. 


The trial court rendered judgment in favor of the insurance 
company on policy No. 6098. By cross-assignment the plaintiff 
in error contended in the Court of Civil Appeals, and contends 
here by petition for writ of error, that this policy was in full force 
and effect on the date of the death of the deceased, George B. 
Underwood. One of her contentions is that the forfeiture as to 
this policy was waived by the insurance company. The trial 
court held,otherwise, and we find very slight circumstances in the 
record indicating an intention on the part of the insurance com- 
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pany to waive the forfeiture; and from these circumstances the 
trial court, in passing upon the weight of the evidence, had a right 
to indulge the conclusion that no such intention was shown. It 
was legitimate for the trial court to conclude that the circum- 
stances offered were insufficient to prove such intention. From 
the circumstances in evidence we could not conclude or announce 
that the undisputed evidence showed a waiver of the forfeiture. 
We would not feel authorized to disturb the judgment of the trial 
court upon this ground. 


Another contention made by the plaintiff in error as to policy 
No., 6098 is that there had been no default in the payment of the 
premium, for it insists that the insurance company, by reason of 
a certain “board contract,” which was in evidence, was indebted 
to the deceased in a sufficient amount to pay the last year’s pre- 
mium; the first year having been fully paid in cash. The “board 
contract” was to the effect that, in consideration that the insured 
“shall annually furnish the company upon its request the names 
of ten people residents of his county whom he deems insurable,” 
and, further, “shall cause the company to receive the regular pre- 
miums on an amount of insurance aggregating at least ten 
thousand dollars,” the company would pay the insured, within 
thirty days from June 30th annually during the life of the con- 
tract, a certain amount based upon the amount of insurance upon 
which the insured caused the premiums to be paid. Now, the 
contention is that the amount due the insured under this contract 
for the premiums which were paid by the insured on his own 
two policies would be sufficient in amount to pay the last year’s 
premium, for which there was otherwise default. 


[5] But it will be noted that under this “board contract” noth- 
ing was due to the insured unless he caused the company “to re- 
ceive the regular premiums”; and in the matter of his own two 
policies, if they were within contemplation by the “board con- 
tract” at all, the regular premiums had not been received by the 
company. There was default in the payment of the second year’s 
premium on policy No. 6098, and in three of the quarterly pre- 
miums due on policy No. 1319. In no event could the insured be 
given credit for these defaulted premiums. We think the trial 
court and the Court of Civil Appeals were correct in holding that 
the “board contract” did not create a liability against the insurance 
company, in favor of the insured, sufficient to pay the premium 
which insured owed for the last year on policy No. 6098. 

[6] Another contention by the plaintiff in error in relation to 
policy No. 6098 is that, a full year’s premium having been paid 
on this policy, she, as beneficiary, had a vested interest therein, 
and as the policy itself did not provide for a forfeiture for non- 
payment at maturity of the note which was given for the premium 
due December 31, 1906, and which note became due ninety days 
after date, but was not paid, the policy would not be ipso facto 
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forfeited for such default, notwithstanding the note and con- 
temporaneous receipt each contained such express provision, but 
that a forfeiture would only result after it had been properly so 
declared by the insurance company. When this policy was issued 
on December 30, 1905, the insured paid one year’s premium, but 
when the next year’s premium matured on December 30, 1906, 
by agreement between the insured and the insurance company the 
former executed his note for that year’s premium, and the insur- 
ance company gave him a receipt therefor. The note and the 
receipt each provided that a failure to pay the note when due 
would render said policy ipso facto null and void. The contention 
is that as the policy itself did not provide for its forfeiture for a 
failure to pay a note given for a premium due would render the 
policy null and void, the recitals in the note and in the receipt to 
that effect would not be binding upon the beneficiary in the policy, 
who is the plaintiff in error. We think this contention should be 
overruled. The policy provided that a failure to pay any premium 
due would render it null and void. In other words, on such 
failure to pay any premium due the policy would, ipso facto, 
forfeit. We think the note given represents the premium, and 
takes its place in the contract. It is the equivalent of the premium, 
and should be treated as such when the note itself preserves sub- 
stantially the provisions of the contract which relate to a failure 
to pay the premium for which it was given. We think the bene- 
ficiary should not be allowed to accept the benefits of the ex- 
tension of the life of the policy which was provided by the ex- 
ecution of the note by her husband, and its acceptance by the 
company, and at the same time be heard to complain that it 
changed the contract and disturbed her vested rights. It seems 
inequitable for her to rely upon the note to prevent a forfeiture 
of the policy for a failure to pay a premium, and at the same to 
repudiate the provisions of the note relating to forfeiture, when 
they are substantially the same provisions provided in the policy 
itself. 

We are aware that there are reputable authorities in other 
jurisdictions holding a contrary view, but we decline to follow 
them. The judgment of the Court of Civil Appeals is reversed 
in part and affirmed in part. The judgment of the district court 
should, in all things, be affirmed; and it is so ordered. 
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EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. GAUNT. (No. 334.)* 


(Supreme Court of Arkansas.) 


INSURANCE—FRATERNAL BENEFIT INSURANCE—PROOF OF 
INJURY—WAIVER. 


Although a fraternal benefit certificate provided that proof of claim should 
be made upon blanks furnished by the company, where an insured in 
fact notified the company that he was asserting claim for a broken 
arm under the certificate, and was notified by the association to appear 
before a doctor for examination, and did so, but no blanks were 
furnished him upon which to make formal proof of injury, if the 
requirement for proof of injury was not substantially complied with, 
exact compliance was waived. 


(for other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 789[2].) 


Appeal from Circuit Court, Saline County; W. H. Evans, Judge. 

Action by Gervise S. Gaunt against the Eminent Household of 
Columbian Woodmen. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


N. A. McDaniel, of Benton, for Appellant. 
J. S. Utley, of Benton, and W. T. Tucker, of Little Rock, for Appellee. 


* Decision rendered, April 23, 1917. 194 S. W. Rep. 700. 


GOLDSTONE vs. COLUMBIA LIFE & TRUST CO. 
(Civ. 1637.)* 
(District Court of Appeal, Third District, California.) 


1. INSURANCE—LIFE INSURANCE—LIABILITY OF INSURER— 
STATUTE. 


Pol. Code, § 633, provides that no person shall act as the agent or so- 
licitor of any insurance company in the state until he has filed with 
commissioner a duplicate power of attorney from the company, or 
its authorized agent, authorizing him to act as such agent or solicitor, 
and providing also for the issuance by said commissioner of a license 
to such agent. Held, that a life insurance, by its violation of the 
statute, may not absolve itself from liability on an insurance con- 
tract that it has authorized or ratified, though the contract may have 
been secured by a person not an agent or solicitor in the full mean- 
ing of the statute; such statutory provisions as to agents do not 
change the rule of law as to principal and agent between the insurer 
and the policyholder, and the insurer, attempting to evade such statute, 


* Decision rendered, Feb. 27, 1917. Rehearing denied by Supreme Court 
April 26, 1917. 164 Pac. Rep. 416. 
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is nevertheless bound to a policyholder as though the statute had been 
complied with. 


(For other cases, see Insurance, Cent. Dig. § 124; Dec. Dig. § 94.) 
.2. INSURANCE—LIFE INSURANCE—AUTHORITY OF AGENT. 


Where a general agent of a life insurance company requested L. to act 
as the company’s agent in certain territory, but was informed by 
L. that he could not do so on account of his connection with another 
company, and the general agent proposed that the contract should be 
made in the name of L’s wife, and that L. should be the active man 
in obtaining the business, which was done, L. was authorized by the 
insurance company to solicit life insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 74.) 


.3. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—EVI- 
DENCE. 

In an action on a life insurance policy, insurer setting up false answers 
of insured to questions material to the risk, and plaintiff claiming 
that such answers were falsely written in the application by the 
agent of the insurer, the trial court was technically in error in sus- 
taining objection to the questions on the matter asked of the agent, 
who was not the agent of the company in full compliance with Pol. 
Code, § 633. 

(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1685.; Dec. 
Dig. § 655[2].) 


-4, INSURANCE—LIFE INSURANCE—DUTY TO READ POLICY— 
ADOPTION OF AGENT’S FRAUDULENT ACT. 

Where agent of life insurance company wrote false answers material to 
risk into insured’s application, after delivery of the policy to in- 
sured it was the latter’s duty to notify the insurance company of the 
fraud that had been attempted by the agent and, by silence, he fraud- 
ulently approved of the agent’s fraudulent act, and became respon- 
sible for it, so that the company was not liable on the policy, since it 
was insured’s duty to read the policy upon delivery, and the court, in 
an action on it, must assume that he did so. 

(For other cases, see Insurance, Cent. Dig. § 134; Dec. Dig. § 112.) 


5. INSURANCE — LIFE INSURANCE — REPUDIATION OF 
AGENT’S FRAUD—DUTY OF INSURED. 

Where the holder of a life policy containing false statements material to 
the risk fraudulently inserted in the application by the agent died 
within four months without repudiating the agent’s fraud to the in- 
surer, such delay was fatal to recovery; it being the duty of the in- 
sured to act promptly. 

(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 


Appeal from Superior Court, City and County of San Francisco; 
‘George A. Sturtevant, Judge. 

Action by Beatrice Goldstone against the Columbia Life & Trust 
Company, a corporation. From a judgment for defendant, plaintiff ap- 
peals. Judgment affirmed. 


Albert Jacoby, of San Francisco, for Appellant. 
Wood, Montague & Hunt, of Portland, Or., and Gavin McNab and 
Nat Schmulowitz, both of San Francisco, for Respondent. 
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NORTH AMERICAN UNION vs. OLESKE. (No. 9299.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. INSURANCE—LIFE INSURANCE—“DEATH BY HIS OWN 
HAND.” ‘ 
Provision in life insurance policy as to death of insured by his own 
hand or act means death by suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 1152, 1154-1156, 1158; Dec. 
Dig. § 445[1].) 


2. INSURANCE—LIFE POLICY—ACTIONS—INSTRUCTIONS. 

Under life policy, limiting liability in case of suicide to amount of 
premiums paid, less indebtedness due to company, requested instruc- 
tion that if insured committed suicide plaintiff could not recover was 
properly refused, as.predetermining consideration of the amount of 
premium due. 

(For other cases, see Insurance, Cent. Dig. § 1780; Dec. Dig. § 669[12].) 


3. INSURANCE—LIFE POLICY—SUICIDE—BURDEN OF PROOF. 

The presumption is against suicide, and on each issue the burden is on the 
party asserting it. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646[7].) 


Appeal from Superior Court, Porter County; Harry L. Crumpacker, 
Judge 

Action by Augusta Oleske against the North American Union. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Clarence V. Donovan, of Chicago, IIl., Worth W. Pepple, of Michigan 
City, and John M. Stinson, of Hammond, for Appellant. 

Grant Crumpacker, of Valparaiso, and C. R. & J. B. Collins, of 
Michigan City, for Appellee. 


* Decision rendered, May 16, 1917. 116 N. E. Rep. 68. 





BARLOW vs. GRAND LODGE A. O. U. W. or Iowa.* 
(No. 31614.)* 


(Supreme Court of Iowa.) 


INSURANCE— MUTUAL BENEFIT INSURANCE— BREACH OF 
CONTRACT—RECOVERY OF ASSESSMENTS. 

A member of a fraternal beneficiary society, which broke its contract with 
him after he had been a member for many years, could not rescind 
his membership and recover back all assessments and dues paid by 
him, where the order levied assessments only for the payment of 
death losses after they occurred, and applied all assessments paid by 


* Decision rendered, May 14, 1917. 162 N. W. Rep. 757. 
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such member for such purpose, and any recovery by him could be 
paid only out of the reserve fund which the order held as trustee 
only and in which other members who had suffered similar wrongs 
had equities. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Appeal from District Court, Polk County; Chas. A. Dudley, Judge. 

Suit in equity to recover damages for alleged breach of a contract 
of insurance, and praying an accounting for the purpose of determining 
the amount of damage. The trial court dismissed the petition on the 
ground that no breach by the defendant was shown. The plaintiff ap- 
peals. Modified and affirmed. 


Mason & Dyer, of Des Moines, for Appellant. 
. E. B. Evans and Herman F. Zeuch, both of Des Moines. for Ap- 
pellee. 


COTNAM vs. MASSACHUSETTS MUT. LIFE. INS. CO. 
OF SPRINGFIELD, Mass. (No. 31312.)* 


(Supreme Court of Iowa.) 


INSURANCE—LIFE INSURANCE—PREMIUM LOAN AND 
NOTES. 


Under the Massachusetts statute (St. 1887, c. 214, § 76) by the terms of 
a life policy made part of the policy, providing that no policy of 
life or endowment insurance hereafter issued shall become forfeit 
or void for nonpayment of premium after two full annual premiums 
have been paid, but, in case of default in the payment of any such 
subsequent premium, the policy shall be binding for the amount of 
paid-up insurance which the then net value of the policy and all 
dividend additions, less any indebtedness to the company on account 
of the policy, and less surrender charge, will purchase as a net 
single premium for life or endowment, maturing or terminating at 
the time and in the manner provided in the original policy, where a 
premium loan certificate signed by insured read that the loan was 
acknowledged to be an indebtedness against the policy, and each of 
the premium notes given for premiums on the policy for which in- 
sured had changed his original policy requested the amount named 
to be added to the premium loan standing against the policy, in place 
of paying cash, the indebtedness was properly deducted from the cash 
surrender value of the policy on insured’s death, and the balance ap- 
plied as a net single premium to the purchase of paid-up insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 936; Dec. Dig. § 368[1].) 


Appeal from District Court, Polk County; Chas. A. Dudley, Judge. 
Action at law upon a policy of life insurance. Jury waived. Trial 
to the court. The opinion states the facts. Affirmed. 


J. G. Myerly, of Des Moines, for Appellant 
A. H. McVey, of Des Moines, for Appellee. 


* Decision rendered, May 16, 1917. 162 N. W. Rep. 786. 
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ALBACH er at vs. FRATERNAL AID UNION. 
(No. 20808. )* 


(Supreme Court of Kansas.) 


2. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — 
MERGER— ACTION FOR SEGREGATION — PARTY PLAIN- 
TIFF. 

A fraternal insurance corporation of Kansas and a fraternal insurance 
corporation of Colorado effected a merger pursuant to the statutes 
of Kansas and Colorado under the supervision of the insurance de- 
partments of both states and with their approval. Certain members 
and insurance certificate holders of the Kansas corporation filed an 
action charging irregularities, fraud; etc., in bringing about the 
merger, praying for the appointment of a receiver, and for a segre- 
gation of the assets and affairs of the merged corporations, and to 
restore the independence of the Kansas corporation. Held, that where 
there is no powerful and peculiar equity involved, an action of such 
gravity can only be commenced in the name of the state on the rela- 
tion of its responsible legal representative, and that the plaintiffs as 
private individuals cannot maintain it. 


{For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.) 


Appeal from District Court, Wyandotte County. 

Action by John Henry Albach and others against the Fraternal Aid 
Union. Demurrer to petition overruled, and defendant appeals. Reversed, 
and cause remanded, with instructions to sustain the demurrer to plain- 
tiff’s petition. 


George R. Allen, of Kansas City, for Appellant. 
Arthur J. Stanley and Guy E. Stanley, both of Kansas City, for 
Appellees. 


* Decision rendered, May 12, 1917. 164 Pac. Rep. 1065. Syllabus by the 
‘Court. 


DICKINSON ws. FRATERNAL AID UNION.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—CON- 
STRUCTION OF CERTIFICATE—PROVISION OF CONSTI- 
TUTION—LIMITATION OF LIABILITY. 


A fraternal benefit insurance certificate provided that the member while 
in good standing, subject to the conditions of the certificate and those 
conditions in the constitution and by-law, except as therein otherwise 
provided, was entitled, in case of his death, to have his beneficiary 
receive the amount of $1,000. A declaration attached to the certifi- 
cate, signed by insured, accepted the certificate subject to all the con- 
ditions thereof, together with the conditions and provisions of the 
constitution and by-laws. The constitution contained a clause pro- 


~* Decision rendered, May 4, 1917. 194 S. W. Rep. 349. 
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viding that in the event of the death of the insured from Bright’s. 
disease within one year after the issuance of the certificate, the 
order should be liable for only one-third of the amount of the cer- 
tificate. Held, that the clause “except as herein otherwise provided” 
in the certificate did not have the effect of making the promise to pay 
the full amount of the certificate absolute except in the cases there- 
inafter mentioned, notwithstanding the limitations in the constitu- 
tion, since the intention of the parties was plain to make the provi-— 
sions of constitution a part of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


2. INSURANCE— FRATERNAL BENEFIT INSURANCE—PROVI- 
SION OF CONSTITUTION—PRESUMPTION. 

Members of a fraternal insurance society, which, under Ky. St. § 679, is. 
not precluded from relying on the constitution and by-laws as part 
of the contract when such laws are not attached to and did not ac- 
company the policy or are not indorsed thereon, are presumed to- 
know the requirements of the constitution and by-laws of the order. 

(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. §- 

817[1].) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE — CON- 
STRUCTION OF CERTIFICATE— UNAMBIGUOUS PROVI- 
SIONS. 

Where the entire writing constituting a contract of insurance leaves no 
doubt as to the intention of the parties, the rule that the contract, if 
ambiguous, must be construed most favorably to the insured does 
not apply. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.): 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
First Division. 

Action by Emma M. Dickinson against the Fraternal Aid Union.. 
Judgment for the plaintiff, and defendant appeals. Affirmed. 


Elmer C. Underwood, of Louisville, for Appellant. 
Louis C. Heck, Jr., of Louisville, for Appellee. 


SHORT’S ADM’X vs. RESERVE LOAN LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—LIFE INSURANCE—C ASH LOAN S—DEDUC- 
TIONS—‘INDEBTEDNESS ON ACCOUNT OF POLICY.” 

Where insured borrowed money from the insurer on his policy, the in- 
debtedness was one on account of the policy necessary thereunder to: 
be deducted from premiums paid before determining the extended 
insurance automatically in force upon failure to pay any aunual 
premium. 

(For other cases, see Insurance, Cent. Dig. § 938; Dee. Dig. § 367[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Indebted—Indebtedness. ) 


* Decision rendered, May 11, 1917. 194 S. W. Rep. 773. 
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3. INSURANCE—LIFE INSURANCE—EXTENDED INSURANCE— 
LOANS ON POLICY 


Ky. St. § 656, provides that no life insurance company shall make any 
contract of insurance or agreement as to such contract other than is 
plainly expressed in the policy. Section 679 requires the entire con- 
tract to be expressed in the policy. A policy, issued for commuted 
premiums for seven years and one current premium, recited the receipt. 
of the premium, but further provided that it might be evidenced by a 
note. Insured gave his note and paid one premium and thereafter 
defaulted. The policy further provided that the insurance should be 
automatically extended on default according to a table in the policy, 
but that the time of extension should be reduced proportionately to- 
the amount of any indebtedness on account of the policy. Held, that 
the loan evidenced by the note for the seven years’ premium should 
be deducted from the amount of premiums paid before the time of 
extended insurance was figured, although the amount of such loan 
and the fact of its being made was not recited in the policy. 


Appeal from Circuit Court, Daviess County. 

Action by the administratrix of William I. Short, deceased, against 
the Reserve Loan Life Insurance Company. Judgment dismissing the 
petition, and plaintiff appeals. Affirmed. 


Little & Slack and Birkhead & Wilson, all of Owensboro, for Appel- 
lant. 

Guilford A. Deitch and Frank G. West, both of Indianapolis, Ind.,. 
and W. P. Sandidge, of Owensboro, for Appellee. 


UNION CENT. LIFE INS. CO. vs. BARNES.* 
(Court of Appeals of Kenucky.) 


INSURANCE—WHAT LAW GOVERNS—LIMITATION ON TIME: 
TO SUE. 

Where an insurance policy limiting the time to sue to one year. was 
made in another jurisdiction which recognized such limitation as 
valid, the limitation will be enforced in this state, although plaintiff’ 
beneficiary resided here when the cause of action accrued and such 
contract, if made and to be performed within the state, would be 
void as against public policy. 


Appeal from Circuit Court, Franklin County. 
Action by Jennie F. Barnes against the Union Central Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


T. L. Edelen, of Frankfort, for Appellant. 
O’Rear & Williams, of Frankfort, and Geo. Batterton, of Paris, for- 
Appellee. 


* Decision rendered, May 1, 1917. 194 S. W. Rep. 339. 
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WILSON vs. PINE KNOT COUNCIL NO. 54, JUNIOR 
ORDER UNITED AMERICAN MECHANICS, er at.* 
(Court of Appeals of Kentucky) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—EXPULSION 
OF MEMBER—APPEAL 

Where the appellate tribunal of a fraternal benefit association took juris- 
diction of an appeal from the order of the local council expelling a 
member, and ordered that he be reinstated, there is a presumption 
that it had jurisdiction, which is not overcome by testimony of one 
or two members of the local council that the appellate tribunal had 
no jurisdiction because the appeal was not taken in thirty days; 
there being no provision of the constitution or by-laws requiring it 
to be taken within that time, and no showing that if there was such 
a requirement it could not be waived. 


(For other cases, see Insurance, Cent. Dig. § 1918; Dec. Dig. § 756[2].) 


Appeal from Circuit Court, McCreary County. 

Suit by L. R. Wilson against Pine Knot Council No. 54, Junior 
Order United American Mechanics, and others. Judgment for defend- 
ants, and plaintiff appeals. Reversed and remanded. 


L. G. Campbell and H. M. Cline, both of Whitley City, for Appellant. 
Stephens & Steely, of Williamsburg, and Stephens & Gilreath, of 
Whitley City, for Appellees. 





* Decision rendered, May 8, 1917. 194 S. W. Rep. 537. 


CITY OF SHREVEPORT vs. NEW YORK LIFE INS. CO.* 


(Supreme Court of Louisiana.) 


1. INSURANCE—COMPLETION OF CONTRACT—PLACE. 
The contract of life insurance is completed at the place where the policy 
is delivered and the first premium collected. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147[2].) 


2. INSURANCE—INSURANCE COMPANIES—LICEN S E S—MU- 
NICIPAL ORDINANCES—APPLICATION. 

A municipal ordinance, requiring all life insurance companies to pay a 
license tax on the annual amount of premiums on all risks located 
within the city and on all risks located elsewhere, contracted for in 
the city, does not apply to premiums collected on policies of insurance 
that were contracted for and written and delivered outside of the city. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


on Decision rendered, Apr. 16, 1917. 75 South. Rep. 80. Syllabus by the 
ourt. 
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3. INSURANCE — INSURANCE COMPANIES — LICENSES — 
POWER OF MUNICIPALITY. 


A municipal corporation has no authority to compel life insurance com- 
panies to pay a license tax on the annual premium on policies of in- 
surance contracted for, and written and delivered elsewhere than in 
the city, even though no municipal license tax be paid in the towns 
or cities in which the policies were contracted for and delivered. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Appeal from First Judicial District Court, Parish of Caddo; John 
R. Land, Judge. 

Action by the City of Shreveport against the New York Life Insur- 
ance Company. Judgment for defendant and plaintiff appeals. Affirmed. 


Lowell C. Butler, of Shreveport, for Appellant. 
Thatcher & Welsh, of Shreveport, for Appellee. 


—— ---—--- -Go@m.---- -— 


STATE Ex rEL. GALL vs. 
COULTER ws. SAME. (Nos. 20394 [207], 20395 ]208[.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE— FRATERNAL SOCIETY—ABANDONMENT OF 
OFFICE. 

The incumbent of an office in a fraternal society, who is a candidate for 
re-election, and who with knowledge of all the facts, voluntarily and 
without protest, yields the office to one declared elected as his suc- 
cessor, abandons the office, and thereafter is as effectually out of 
office as if he had resigned. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


5. INSURANCE—FRATERNAL SOCIETY—FORM OF GOVERN- 
MENT—CONSTITUTIONAL PROVISIONS. 

A statute (Gen. St. 1913, §§ 3537-3539) requiring such societies to have 
a representative form of government is not contravened by a pro- 
vision of the constitution that jurisdictions must have a reasonable 
minimum of members before they are entitled to representation in 
the Supreme Council of the order. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


Jud Appeal from District Court, St. Louis County; Herbert A. Dancer, 
udge. 

Informations in the nature of quo warranto by the State, on relation 
of Thomas A. Gall and H. W. Coulter, to test the title of defendant, 
L. A. Barnes, to the office of Vice Good Samaritan in the order of 
Modern Samaritans. Cases tried together, with finding in favor of de- 
fendant, and relators appeal. Order affirmed. 


Fryberger, Fulton & Spear, of Duluth, for Appellants. 
A. E. McManus, of Duluth, for Respondent. 


* Decision rendered, May 11, 1917. 162 N. W. Rep. 513. Syllabus by 
the Court. 


Vol. L—4, 
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MODERN WOODMEN OF AMERICA vs. PATTERSON 
ET AL. (No, 12347.)* 


(Kansas City Court of Appeals. Missouri.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—STEPSON AS 
DEPENDENT. 


Evidence that deceased’s stepson was twenty-five years of age, able 
bodied, and considered himself able to maintain himself, although 
deceased had sent him money while he was at school and above the 
age of twenty-one, established that he was not dependent upon de- 
ceased within the by-laws of a mutual benefit association authorizing 
payment of benefits to member’s dependents. 


(For other cases, see Insurance. Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


Appeal from Circuit Court. Adair County; C. D. Stewart. Judge. 

Interpleader proceedings by the Modern Woodmen of America against 
Harry M. Patterson and Frank J. Johnson. Judgment for Frank J. 
Johnson, and the other interpleader appeals. Reversed and remanded, 
with directions. 


Dan R. Hughes, of Macon, for Appellant. 
Weatherby & Frank, of Kirksville, for Respondents.. 


- Decision rendered, April 2, 2, 1917. Rehearing denied, April 30, 1917. 
194 S. W. Rep. 897. 


CHANDLER vs. ROYAL HIGHLANDERS. (No. 18772.)* 


(Supreme Court of Nebraska.) 


1, INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
AGENCY. 

The secretary of a local lodge or circle who collects dues from the mem- 
bers of a fraternal beneficiary association and remits to the association 
is the agent of the association, and the law presumes that he informs 
his principal of what he does in his service. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
PAYMENT OF DUES—WAIVER. 


If such association adopts a custom of receiving payment of dues after 
the day named in the contract for such payments, and thereby leads 
the assured to believe that his policy will not be forfeited if he pays 
in accordance with such custom, the association thereby waives the 
right to forfeit the policy for delay of payment which is tendered in 
accordance with such custom. 


(For other cases, see Insurance, Cent. Dig. § 1914; Dec. Dig. § 755[4].) 


* Decision rendered, May 5, 1917. 162 N. W. Rep. 642. Syllabus by 
the Court. 
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3. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
PAYMENT OF DUES—CUSTOM TO EXTEND. 


But if payments are duly made for the insured by the local lodge or its 
secretary as a loan to the insured, at his request, the fact that the 
insured does not return such loan to the lodge or its secretary as 
agreed by him will not establish a custom to extend time of payment 
on the part of the association. 

(For other cases, see Insurance, Cent. Dig. § 1904; Dec. Dig. § 752.) 


4. INSURANCE—PAYMENT OF DUES—LOAN—PRESUMPTION. 


If the lodge or its secretary advances the payments when due for the in- 
sured, and afterwards receives payments thereof from him, the pre- 
sumption, in the absence of evidence, is that it was at the request 
of the insured, and as a loan to him to enable him to comply with 
his contract. 


(For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


5. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
FORFEITURE FOR NONPAYMENT OF DUES—WAIVER. 
Under such circumstances, the association cannot be held to have waived 
the right to declare a forfeiture when so provided in the contract, if 
payments are not forwarded to the association within the time 
specified therein. 

(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].} 


Rose, J., dissenting. 


Appeal from District Court, Lancaster County; Cosgrave, Judge. 

Action by Celia G. Chandler against the Royal Highlanders. Judg- 
ment for plaintiff on a directed verdict, and defendant appeals. Reversed 
and remanded. 


Hainer & Craft, of Lincoln, for Appellant. 
C. Petrus Peterson and B. F. Good, both of Lincoln, for Appellee. 


RIESS vs. SUPREME CONCLAVE, IMPROVED ORDER 
OF HEPTASOPHS.* 


(New York Supreme Court, Appellate Division, First Department. ) 


2. INSURANCE—FRATERNAL ORDER—SUSPENSION OF MEM- 
BERS—BY-LAWS. 

Where local officers of fraternal insurance order received members’ as- 
sessments, but failed to remit to Supreme Treasurer, the local order 
and members were not thereby suspended, and their rights and rights 
of their beneficiaries forfeited, since the local officers were agents of 
the supreme body, notwithstanding a contrary rule adopted, pro- 
viding that local officers were only agents of the members. 


(For other cases, see Insurance, Cent. Dig. § 1905; Dec. Dig. § 753[2].) 
* Decision rendered, May 4, 1917. 164 N. Y. Supp. 878. 
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3. INSURANCE—FRATERNAL ORDER—VALIDITY OF BY-LAWS 
—FORFEITURE OF MEMBERSHIP. 

The by-laws of a fraternal insurance order, suspending members upon 
local officers’ failure to remit assessments to supreme body, but pro- 
viding no notice of forfeiture, although providing for admission into 
another conclave upon such forfeiture, and upon repayment of dues 
and assessments, are unreasonable and void. 


(For other cases, see Insurance, Cent. Dig. § 1918; Dec. Dig. § 756[2].) 


5. INSURANCE — FRATERNAL ORDER — ACTION BY BENE- 
FICIARY—FAILURE TO PAY ASSESSMENT—WAIVER OF 
FORFEITURE. 

Where local officers of fraternal insurance order, contrary to rules, re- 
ceived assessments after member was in default and during member’s 
fatal illness, without compliance with rules for reinstatement, which 
was impossible, owing to his illness, but failed to remit to supreme 
body, which did not waive policy provisions, and in view of by-laws 
providing that subordinate officers have no power to waive forfeiture 
provisions, beneficiary could not recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 


Appeal from Trial Term, New York County. 

Action by Johanna Riess against the Supreme Conclave, Improved 
Order of Heptasophs. Judgment for plaintiff, and defendant appeals. 
Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Scott, Smith, and Page, JJ. 


William P. Pickett, of Brooklyn. for Appellant. 


_ Emil E. Fuchs, of New York City (Robert Seelav, of New York 
City, on the brief), for Respondent. 


SAUERBRUNN vs. HARTFORD LIFE INS. CO.* 
(Court of Appeals of New York.) 


3. INSURANCE—MUTUAL BENEFIT POLICY—NATURE OF. 

Where plaintiff paid admission fee for membership in insurance company 
and paid graduated assessments upon deaths of comembers, the cer- 
tificate issued was a life insurance contract upon the co-operative or 
assessment plan, or for mutual benefit, or benevolent purposes, as 
recognized by Laws 1875, c. 267. Laws 1881, c. 256, Laws 1883, c. 175, 
§ 10, and Insurance Law (Consol Laws, c. 28) §§ 204-230. 


{For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 
5. INSURANCE—ACTION AGAINST FOREIGN CORPORATION— 
ENFORCEMENT OF JUDGMENT. 


A judgment granting injunctive relief and accounting against a foreign 
insurance company can only be enforced directly against its property 
in this state or in personam against officers within court’s juris- 


* Decision rendered, Mar. 27, 1917. 115 N. E. Rep. 1001. 
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diction, and thereby affect property without the state, and such judg- 
ment can have no extraterritorial force or effect. 


(For other cases, see Insusrance, Cent. Dig. § 33; Dec. Dig. § 26.) 


7. INSURANCE—ACTION AGAINST FOREIGN CORPORATION— 
JURISDICTION. 

State courts may entertain jurisdiction of actions against a foreign mu- 
tual insurance company to recover for death of a member, and in 
such action to determine whether the policy was in force, and the 
validity of an assessment for nonpayment of which forfeiture is 
claimed. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


8. INSURANCE—MUTUAL BENEFIT—ASSESSMENTS—ACTION 
AGAINST FOREIGN CORPORATION—JURISDICTION. 


New York courts have no jurisdiction to entertain action by member of 
a foreign mutual insurance company to restrain it from increasing 
its mortuary assessments, such courts having no power to review a 
decree as to how a corporation deriving its authority from the law 
of another state shall exercise the government of its internal affairs. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Henry Sauerbrunn, Jr., against the Hartford Life Insurance 
Company. Defendant appeals by permission from the Supreme Court, 
First Appellate Division (165 App. Div. 506, 150 N. Y. Supp. 1039) modi- 
fying and affirming judgment of Special Term for plaintiff and_to 
review an interlocutory judgment overruling demurrer to complaint. Re- 
versed, and complaint dismissed. 


John T. McGovern, of New York City, for Appellant. 
Chas. H. Friedrich and Hooker I. Coggeshall, both of New York 
City for Respondent. 


TIERNEY vs. PERKINS.* 
(Supreme Court of New York, Appellate Division, Third Department. ) 


2, INSURANCE—CONSTITUTION — CONSTRUCTION—“DE- 
PENDENT.” 

Cigarmakers’ International Union constitution, providing for payment to 
widow or dependent of member of death benefit, does not authorize 
payment to the widower of a member in full possession of his facul- 
ties and able formerly to earn a livelihood for himself and wife, the 
wife having helped him only occasionally in his business, since a 
beneficiary must be dependent upon the member in a material degree 
for support, maintenance, or assistance. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent. 


* Decisions rendered, May 2 and 17, 1917. ‘164 N. Y. Supp. 982, 
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3. INSURANCE—“RELATIVE.” 

A husband is not a “relative” of his wife, since they are merged in one 
during life, and upon death of either the survivor cannot, of course, 
bear any relationship to the deceased. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Relation—Relative. ) 


4. INSURANCE—CONSTITUTION—CONSTRUCTION—“WIDOW.” 

Where the constitution of a union provided for payment of the death 
benefit to the widow of a member, there was no warrant for payment 
of the death benefit to the widower of a woman member, although 
the statute of distribution treats a surviving husband the same as a 
widow, since the constitution of the union was a national one, and 
special provisions of the statute law of New York could not govern. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Widow.) 

Kellogg P. J. and Lyon, J., dissenting. 


Appeal from Albany County Court. 

Action by Cornelius F. Tierney against George W. Perknis, as Presi- 
dent of the Cigarmakers’ International Union of America. From a judg- 
ment, affirming judgment for plaintiff, and an order directing entry of 
such judgment, defendant appeals. Reversed. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


Mills & Mills, of Albany (Borden H. Mills, of Albany, of counsel), 
for Appellant. 
John J. McManus, of Albany, for Respondent. 


SHEETZ vs. PROTECTED HOME CIRCLE, Inc.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—BENEFICIAL ASSOCIATION—CHANGE OF BY- 
LAWS—RETROACTIVE FORCE—CONSENT. 

"The fact that a member of a beneficial association knows that the by-laws 
have been amended, or the fact that he voted for the amendments, 
does not conclusively show his consent that they have retroactive 
force to modify his contract. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[1].) 
2. INSURANCE — BENEFICIAL ASSOCIATION — AFFIDAVIT OF 
DEFENSE—ULTRA VIRES. 


In an action on a death benefit certificate of a beneficial association in- 
corporated to promote the welfare of its members, and to render 
pecuniary assistance, and maintaining a fund for payments to mem- 


* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 749. 
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bers reaching the age of permanent physical disability, an affidavit 
of defense that its charter did not contemplate payment at age of 
disability of any part of certificate issued to members, and that inclu- 
sion of such provision in the certificate was ultra vires, in view of 
the association’s acceptance of dues paid by the member in good faith, 
was insufficient. 

(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. 815[2].) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a benefit certificate by Lewis Sheetz against the Pro- 
tected Home Circle, Inc. Rule for judgment for want of sufficient affi- 
davit of defense made absolute, and defendant appeals. Affirmed. 

Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 


Frazer, JJ. 


A. W. Williams and Lawrence W. Bigham, both of Pittsburgh, for 


Appellant. 
M. R. Trauerman and B. H. Feldstein, both of Pittsburgh, for Ap- 


pellee. 


UNITED STATES BANK & TRUST CO. vs. SWITCH- 
MEN’S UNION OF NORTH AMERICA.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE— FRATERNAL BENEFICIAL ASSOCIATIONS — 
RISK—“CRIMINAL ACT’—“IMPROPER CONDUCT.” 

Under a benefit certificate subject to the constitution and by-laws of the 
association providing that no claim would be paid where death was 
caused “by any criminal act on the part of insured” or was “brought 
on by any immoral or improper conduct,” the insured, who had re- 
sisted arrest and assaulted the arresting officer, and who on the 
officer’s second attempt to arrest him again resisted and struck at the 
officer and was killed in the scuffle by the accidental discharge of the 
officer’s revolver, was engaged in a “criminal act” and “improper 
conduct,” so that the beneficiaries could not recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Improper Conduct. ) 


“* Decision rendered, Jan. 8, 1917. 100 Atl. Rep. 808. 
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Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a death benefit certificate by the United States Bank & 
Trust Company, guardian of the estate of Elizabeth Wilson Weckel, for- 
merly Elizabeth Wilson, and Elsie Mae Wilson, minors, children of 
Charles W. Wilson, deceased, against the Switchmen’s Union of North 
America. Verdict for plaintiff for $1,694.75, and judgment thereon, 
and defendant appeals. Reversed, with leave to reinstate motion for 
new trial. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


Edward A. Kraus, Jr., and A. V. D. Watterson, both of Pittsburgh, 
for Appellant. 

Horace J. Thomas and Carl C. Baldridge, both of Pittsburgh, for 
Appellee. 


OUTLAW vs. NATIONAL COUNCIL, JUNIOR ORDER 
UNITED AMERICAN MECHANICS, er At. 
(No. 9679.)* 


(Supreme Courth of South Carolina.) 


5. INSURANCE— MUTUAL BENEFIT INSURANCE — PAYMENT 
OF DUES—ACCEPTANCE. 

Where a local council of a fraternal society was charged with the duty 
of collecting from its members and remitting to the general council 
the dues and assessments of its members, and it remitted the full 
amount due from all its members in bulk, and the amount remitted 
was received and accepted by the national council without complaint, 
it could not complain, after the death of a member, that his dues had 
not been paid by him to the local council; there being a substantial 
compliance with the laws and rules of the order. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 
Hydrick, J. Dissenting. 


Appeal from Common Pleas Circuit Court of Kershaw County; 
Ilderton W. Bonman, Judge. 

Action by Eunice Outlaw against the National Council, Junior Order 
United American Mechanics, and another. From a judgment for plain- 
tiff, the defendant named appeals. Affirmed. 

See, also, 104 S. C. 331, 88 S. E. 801. 


Douglas & Douglas, of Winnsboro, and B. B. Clarke, of Camden, for 
Appellant. 
W. B. De Loach, of Camden, for Respondent. 


* Decision rendered, May 12, 1917. 92 S. E. Rep. 469. 
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INTERNATIONAL BROTHERHOOD OF MAINTENANCE. 
OF WAY EMPLOYEES vs. DUNCAN Er At. 
(No. 7703.)* 


(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE — MUTUAL BENEFIT INSURANCE — FOR- 
FEITURE—WAIVER. 

A mutual benefit insurance association, by receiving money on dues and 
assessments subsequent to their due date, waived the forfeiture clause 
of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—FAILURE TO 
NAME BENEFICIARY—EFFECT. 


Where beneficiary under mutual benefit insurance policy died, and the 
object of the order was to protect the widows and orphans of mem- 
bers, the insured’s failure to name another beneficiary did not cause 
the amount of the policy to revert to the order, where he left children 
surviving him. 

(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE— ASSESS- 
MENT—VALIDITY. 

Under mutual benefit association’s by-laws, empowering the executive 
committee to make assessments, levying an assessment by means of 
letters written by members of the committee who lived at widely 
separated points, was illegal, and the assessments were nonenforceable. 


(For other cases, see Insurance, Cent. Dig. § 1883; Dec. Dig. § 736.) 


Appeal from District Court, Dallas County; Kenneth Foree, Judge. 

Suit by Mrs. W. A. Duncan and others again the International Brother- 
hood of Maintenance of Way Employees. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 


Chilton & Chilton, of Dallas, and Clyde I. Webster, of Detroit, Mich., 
for Appellant. 


Cockrell, Gray & McBride, of Dallas, for Appellees. 


* Decision rendered, April 21, 1917. Rehearing denied, May 19, 1917. 
194 S. W. Rep. 956. 
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FIRE, TORNADO, ETC. 


UNITED STATES DISTRICT COURT. 
N. D. Georeta. 


ROYAL EXCHANGE ASSURANCE or Lonpon 
vs. 


THROWER. (No. 1319.)* 


1. INSURANCE—FIRE INSURANCE—SUFFICIENCY OF EVI- 
DENCE—KNOWLEDGE OF INCREASED HAZARD. 

In a suit between a fire insurance company and the owner of an insured 
warehouse, evidence /ie/d not to show that the insured had knowledge 
that his lessee had installed machinery in the building which increased 
the hazard. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


2. INSURANCE—FIRE INSURANCE—INCREASING HAZARD— 
“CONTROL.” 

Within a provision forfeiting a fire insurance policy if the hazard be 
increased by any means within the control or knowledge of the in- 
sured, “control” involves some knowledge of the hazardous use of the 
building, and the policy is not avoided by acts of a tenant increasing 
the hazard which are not within the owner’s knowledge. 

(For other cases, see Insurance, Cent. Dig. §§ 744-747; Dec. Dig. § 316.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Control.) 


3. INSURANCE—CONSTRUCTION OF POLICY—AVOIDING FOR- 
FEITURE. ; 

Insurance contracts should be construed, if possible, so as to avoid for- 
feiture. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


4. INSURANCE—FIRE INSURANCE—INCREASED HAZARD— 
SET-OFF OF PREMIUM. 

Where the hazard under a fire insurance policy was increased by acts of 
a tenant without the knowledge of insured, so as not to avoid the 
policy, the claim of insured on the policy should be reduced by the 
amount of additional premiums required for a policy covering the 
increased hazard. 

(For other cases, see Insurance, Cent. Dig. §§ 1262-1265; Dec. Dig. § 492.) 


In Equity. Suit by the Royal Exchange Assurance of London against 
Marvin L. Thrower. Decree entered allowing defendant his claim for set 
off against the mortgage held by complainant. 


King & Spalding, of Atlanta, Ga., for Plaintiff. 
Wimbish & Ellis, of Atlanta, Ga., for Defendant. 


* Decision rendered, Mar. 12, 1917. 240 Fed. Rep. 81t. 
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NEwMaAN, D. J. 

This case arises in this way: On the 15th day of June, 1908, 
Marvin L. Thrower took a policy of insurance on a certain prop- 
erty described as “a one-story frame, composition roof, building 
and additions thereto attached, occupied for warehouse and stor- 
age purposes, situated on Irwin street, Samson street, and the 
Southern Railroad, in Atlanta, Ga.,” for $5,000. Attached tu the 
policy was the standard mortgage clause, which provided that :— 

“Loss or damage, if any, under this policy, shall be payable to 
Mrs. Caroline Hertzfeld, as mortgagee, as her interest may ap- 
pear.” 

In this mortgage clause was a provision that :— 

“Whenever this company shall pay the mortgagee any sum for 
loss or damage under this policy, and shall claim that, as to the 
mortgagor or owner, no liability therefor exists, this company 
shall, to the extent of such payment, be thereupon legally subro- 
gated to all the rights of the party to whom such payment shall 
be made, under all securities held as collateral to the mortgage 
debt, or may, at its option, pay to the mortgagee the whole prin- 
cipal due or to grow due under the mortgage, with interest, and 
shall thereupon receive a full assignment and transfer of the 
mortgage and all of such other securities; but no subrogation 
shall impair the right of the mortgagee to recover the full amount 
of her claim.” 

On the 12th day of June, 1909, the building covered by the 
policy was destroyed by fire and was a total loss. The insurer 
claims that the policy was void as to Thrower, the mortgagor, 
and the company paid to the mortgagee, Mrs. Hertzfeld, the 
amount of the mortgage, having the note and loan deed trans- 
ferred to it, and instituted the proceeding here to foreclose the 
mortgage. The defendant, Thrower, set up in his answer, by 
way of defense, that the payment of the mortgage did not amount 
to a purchase of the note, but was a payment for his benefit un- 
der the policy of insurance issued to him, and that he is entitled 
to have the amount due him under the policy offset against the 
amount of the note. The contention of the company is that the 
policy has been rendered void by the insured by an increase of 
the hazard. 

The question really presented here for determination, and the 
question about which evidence had been offered, and on which °* 
the case was argued and submitted, is whether there was a lia- 
bility by the company on this policy issued by it to Thrower, or 
whether, by increasing the hazard, there had been a forfeiture 
of all rights under the policy, and there is no right of recovery, 
and has not been since the alleged increased hazard leading to the 
forfeiture. 

The evidence shows that the policy was insured as a building 
occupied for warehouse and storage purposes, and it was leased 
to the A. A. Smith Cotton Products Company, under a lease for 
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twelve months, entered into on September 14, 1908. It is an 
established fact in the case, and not disputed, that the building 
was entirely destroyed by fire; it being a considerable conflagra- 
tion, which originated over a block away, and involved, it seems, 
a lumber yard near the property in question here, and extended 
through that property to this building. The business carried on 
in the defendant’s property, which was insured here, had nothing 
to do with the conflagration. The decision here comes under the 
provision in the insurance policy which provides that :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
hazard be increased by any means within the control or knowl- 
edge of the insured.” 

It is claimed, on behalf of the insurance company, that this 
provision was violated by allowing this building to be occupied by 
the Cotton Products Company and by the business carried on by 
it therein, prior to and up to the date of the fire, not, as has been 
stated, that this in any way brought about the fire and the loss, 
but that there was a forfeiture of the policy, and the same be- 
came void, several months prior to the fire, by reason of the in- 
crease of the hazard. 

[1] It is probably true from the evidence that the hazard was. 
increased by the use to which this building was put by the Cotton 
Products Company. It seems that there was some machinery in 
it, and that cotton was what is called “reconditioned.” While it 
is unnecessary to determine it here, in the view I take of this case, 
it may be fairly assumed, for the purpose of detremining the 
question involved, that the hazard was increased, and if Thrower, 
the insured, had been responsible himself for this increased haz- 
ard, the policy would have been forfeited and rendered void at 
the time the building was devoted to the use indicated. The 
policy provides, however, that it shall be void if the hazard be 
increased “by any means within the control or knowledge of the 
insured.” So that the question made here by counsel, and which 
clearly arises under the evidence, is whether Thrower had knowl- 
edge or control of the use to which this building was being put by 
the tenant. 

M. L. Thrower, in his testimony before the court, made certain 
answers to questions put to him as follows :— 

“Q. The lease took effect on the 22d day of September, 1908,. 
did it not? A. Yes, sir. Q. Did you lease it to anybody else 
after that, before the fire? A. No, sir. Q. Did you make any 
repairs or do any work on that building after you made this lease ? 
A. None that I recall. Q. Didn’t you put in an elevator? A. 
No; I think that was done about the time we leased it. Q. 
Wasn’t it done at that time, in fact? A. I think so; there was 
one stipulation of the lease, when they leased it, they were to 
have an elevator. Q. What was the elevator put there for? A. 
To handle the goods, I guess. Q. Was there any specific reason 


e 





‘Fire, &c.] Royal Ex. Assur., London vs. Thrower. 61 


given or assigned why the elevator should be put there? A. 
None that I know of. Q. What? A. Only for ordinary pur- 
poses; he had to have it to run his business. Q. Do you recall 
any reason why the elevator should be put there? A. Not espe- 
cially. ©. Did you remember about any reason having been 
assigned for putting the elevator there? A. No, sir; I do not. 
Q. You do not—did you have— 

“The Court: An elevator to take the stuff from down in the 
stone part up on the other floor? 

“The Witness: Yes, sir. 

“Q. Were there any other tenants in this building between 
this time and the time of the fire? A. No; not that I know of. 
Q. Who did you deal with in regard to this property for the 
lease? A. I talked to Mr. Smith and Mr. Speer, who were then 
partners in it. Q. Who? A. Mr. Smith and Mr. Speer. Q. 
What building is your office in? A. Grant Building. Q. What 
building is the office of the Smith Cotton Products Company in? 
A. The same building. Q. What business do they conduct? A. 
They had a cotton business and fertilizer business. Q. What 
kind of a cotton business? A. Why, I never investigated that. 
Q. It says ‘cotton products?; what do they mean by that? A. 
The handling of cotton. Q. What do they mean by ‘cotton 
products’? A. I don’t know, sir; I never saw their business; 
I never was out there in the building; I don’t know what they 
were doing out there at all. Q. I am talking about what knowl- 
edge you had of the business they conducted—the character of the 
business they were conducting? A. I never investigated any- 
thing about Mr. Smith’s business. Q. You knew he was in the 
cotton products business? A. I supposed he was by the lease.” 

He was again asked the further questions :— 

“Q. Did you know how they were using it at any time? A. 
No, sir; I didn’t know there was a piece of machinery in there.” 
He was asked, then, this question, and made this answer :— 

“Q. Did you tell Mr. Brooks in that conversation, or in any 
conversation at any time, that you knew what they were using 
that building for, and the reason you did not tell the company was 
because you were afraid they would raise the rates on it? A. 
No, sir; I did not.” 

The above is the testimony, substantially, of Thrower on the 
subject of his knowledge as to the use to which this building was 
being put. It is positive, and is only questioned on account of the 
fact that he ought to have known, must have known, should have 
known, and some importance seems to be attached to the fact 
that Thrower and the tenant had their offices in the same office 
building in Atlanta. I think it must clearly be determined, from 
all the evidence taken together, that Thrower had no knowledge 
as to the particular use to which this building was being put by the 
tenant. 

[2] It is urged here that he had control of the building. The 
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language here is “any means within the control or knowledge of 
the insured.” To control the matter it would seem to be neces- 
sary that Thrower should have had some knowledge of what was 
being done in this building. It does not seem to me that an 
owner can be held to the duty of controlling that of which he 
does not know. 

[3] The rule of law is everywhere, and especially recognized 
by the Supreme Court of Georgia, that insurance contracts should 
be construed in such way, if possible, as to avoid forfeiture. In 
Clay vs. Phoenix Insurance Co., 97 Ga. 44, 25 S. E. 417, the rule 
is stated in this way in the first headnote :— 

“Without sacrificing the substantial limitations imposed upon 
the liability of an insurer by the contract between the parties, 
stipulations and conditions in policies of insurance, like those in 
all other contracts, are to have a reasonable intendment, and are 
to be so construed, if possible, as to avoid forfeitures and to 
advance the beneficial purposes intended to be accomplished.” 

In Massachusetts Benefit Life Association vs. Robinson, 104 
Ga. 56, 30 S E. 918, 42 L. R. A. 261, the second headnote states : 

“If a policy of insurance is capable of being construed in two 
ways, that interpretation must be placed upon it which is most 
favorable to the insured.” 

The well-recognized rule of law in this state, and everywhere 
else, is that, if possible, forfeitures should be avoided. If it is 
held that there is no liability in this case by the insurance company 
to the insured, it must be upon the ground that the forfeiture 
resulted from the use to which this building was put, notwith- 
standing that use had nothing to do with causing the fire and 
the loss, and, if possible, that result should be avoided. So, in 
my opinion, the duty to control involved, reasonably and fairly, 
some knowledge of the hazardous use of the building; other- 
wise the forfeiture would be worked simply because Thrower 
was the owner of the building, and the people who caused the 
hazard were his tenants. The language of the policy would be 
given no effect, that the forfeiture should result from the in- 
creased hazard by means within the “control or knowledge” of 
the insured. 

There is abundant authority for holding that, where there was 
language like this in the policy, the owner is not responsible for 
increase of the hazard by a tenant without the knowledge of the 
landlord. Beach on Insurance, vol. 2, § 712, discussing this ques- 
tion, says :— 

“The Supreme Court of Nebraska approved the following in- 
structions in this branch of the case in the trial court, to wit: 
‘If you find from the evidence that an addition was placed on said 
building after the insurance was taken, but that the same was 
placed there without the knowledge or consent or by the author- 
ity of the [assured], and was built by the tenant without the 
consent, authority, or knowledge of the [assured], and that the 
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fire did not originate in said addition, or in the building to which 
it was attached, then the building of such addition would not pre- 
vent the assured from recovering in this action.’ The Supreme 
Court added, with reference te whether the acts of the tenant 
bound the assured: ‘We believe the rule to be this: That when 
a tenant, without the knowledge or consent of the assured, erects. 
an addition to the house covered by the policy, it does not void: 
the policy unless it contains a stipulation to the effect that an 
increase of the risk by a tenant will render it null and void.’ ” 

In a note a long list of cases are cited as supporting the text; 
one of these cases being Merrill vs. Insurance Co. of North 
America (C. C.) 23 Fed. 245. In that case, which was by Judge 
Nelson, in the United States Circuit Court for the District of 
Minnesota, the headnote embodying what was decided on that: 
subject is as follows :— 

“Where a fire insurance policy provides that any change in- 
creasing the hazard, either within the premises or adjacent 
thereto, within the control of or known to the assured, and not 
reported to the company and agreed to by indorsement thereon, 
will render the policy null and void, to defeat a recovery in action 
for loss, the company must affirmatively prove that changes made 
by a tenant, which increased the hazard, were made by the con- 
sent of the owner or his agent.” 

In 3 Joyce on Insurance, § 2222, this is said :— 

“When, however, the policy was conditioned to be void in 
case of any changes within the ‘control or knowledge’ of the 
insured, it was held that acts of tenants in violation of the con- 
ditions of the policy, and of which the insured had no knowledge, 
would not defeat a recovery on the policy.” 

It is this language, “within the control or knowledge of the in- 
sured,” that differentiates policies like this from many policies: 
as to which it has been held that the act of the tenant is the act 
of the landlord. In the second volume of Briefs on the Law of 
Insurance, by Cooley (page 1639), on the question here, this is- 
said :— 

“The condition, whether specific or general, sometimes pro- 
vides that the change must be one within the control or knowl- 
edge of the insured in order to forfeit the policy. Where this is 
the condition, the policy will not, of course, be forfeited, unless 
the change in use is within the knowledge or control of the in- 
sured.” 

In North British Mercantile Ins. Co., etc., vs. Union Stock- 
yards Co., 120 Ky. 465, 87-S. W. 285, on this question the opin- 
ion of the Court says :— 

“In the policy being considered the stipulation is not in any 
sense a warranty; on the other hand, it admits, at least by im- 
plication, that extrahazardous use may be made of the insured 
building without the policy being affected, for it is provided that 
the policy will be voided only in the event the ‘hazard be increased 
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by means within the control or knowledge of the assured.’ If the 
assured was ignorant of it, although it was a matter which he 
might have controlled, had he known of it, the policy is not 
affected; or, although he knew of it, yet, if it was a thing be- 
yond his control, neither is it affected. Such seems to us to be 
the reasonable construction of the language as setting forth the 
intention of the parties. 

The particular expression important here being, if the assured 
was ignorant of it, although it was a matter which he might have 
controlled had he known of it, the policy is not affected. 

In East Texas Fire Ins. Co. vs. Kempner (1886) 12 Tex. Civ. 
App. 533, 541, 34 S. W. 393, 396, it was held as follows :— 

“It is insisted that the policy is void because the risk was in- 
creased. The policy provides that it shall be void if the risk be 
increased by any change in the occupation of the building or 
premises, or by the erection or occupation of adjacent buildings, 
or by any means whatever within the knowledge of the assured. 
The evidence shows that Kempner, the assured, did not have any 
knowledge of the change in occupancy, or of any use or act that 
would increase the risk. His want of knowledge of the use of 
the gasoline stove, in our opinion, by the terms of the policy, 
settled this question against the appellant.” 

Other authorities might be cited to the same effect, but the 
above are believed to be enough for present purposes. There are 
other authorities, undoubtedly, which take different views in 
different ways of the question involved here; but I am satisfied 
that the great weight of authority is in line with the cases cited 
and quoted from above, and that Mr. Thrower is entitled to have 
this policy recognized as valid and binding as against the insur- 
ance company, under the facts shown here, on the ground, par- 
ticularly, that he had no knowledge of the extra hazard, if there 
was such extra hazard, connected with the use to which the build- 
ing was put. 

The right to have this policy enforced is really interposed as 
a defensive plea to the foreclosure proceeding, but the question, 
after all, is as to the validity of the policy, and whether it was 
forfeited or not, as has been stated. The result of the forego- 
ing is that the defendant, Thrower, is entitled to a decree allow- 
ing his claim under the insurance policy for the entire amount of 
the loss sustained set off against the claim of the insurance 
company under the mortgage. 

[4] I think, however, that there should be deducted from the 
claim on the policy the amount of additional premiums which 
would have been required at the rate named in the evidence for 
the business that was actually carried on there. What this would 
be counsel can readily ascertain and the respective amounts due 
on the insurance policy and the mortgage adjusted. 





Fire, &c.] Term’l Ice & Power Co. vs. Am, F. I. Co. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


TERMINAL ICE & POWER CO. 


vs. 


AMERICAN FIRE INS. CO. (No. 11664.)* 


1. INSURANCE—FIRE—ACCEPTANCE OF POLICY—DECLARA- 
TION OF OWNERSHIP. 

Acceptance by insured of fire insurance policy providing for forfeiture 
if insured’s interest, “be other than unconstitutional and sole owner- 
ship,” or if ground be not owned in fee simple, was equivalent to a 
declaration that these facts were true. 

(For other cases, see Insurance, Cent. Dig. §§ 602, 635; Dec. Dig. 
§ 282[1].) 


2. INSURANCE—FIRE—TITLE OF INSURED—CHANGE OF COR- 
PORATE NAME. 

A change of corporate name of insured worked no change in the entity 
of the corporation affecting validity of policy. 


4. INSURANCE—FIRE—TITLE OF INSURED—‘FEE SIMPLE’— 
“UNCONDITIONAL AND SOLE OWNERSHIP.” 

Fire insurance policy, providing that insured must own land in “fee 
simple,” and have “unconditional and sole ownership” of building, 
was not breached by existence of mortgage liens, where policy did not 
refer to incumbrances. 

(For other cases, see Insurance, Cent. Dig. §§ 613, 614; Dec. Dig. 
§ 282[6].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Unconditional and Sole Ownership.) 


5. INSURANCE—‘CHANGE IN POSSESSION” OF INSURED. 

A fire insurance policy, providing against “change in possession,” was not 
breached by lease of premises and possession by tenant. 

(For peg cases, see Insurance, Cent. Dig. §§ 823, 824; Dec. Dig. 
§ 329.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Change.) 


6. INSURANCE—FIRE—“CHANGE IN INTEREST OR TITLE” OF 
INSURED. 

An option to purchase insured property, not exercised until after the fire, 
was not a “change in interest or title” of insured within meaning of 
policy provision. 

(For other cases, see Insurance, Cent. Dig. § 799; Dec. Dig. § 328[5].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Change.) 


* Decision rendered, April 30, 1917. 194 S. W. Rep. 722. 
Vol. L—6. 
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7. INSURANCE—FORFEITURE PROVISIONS STRICTLY CON- 
STRUED AGAINST INSURER. 


Forfeiture provisions in insurance policy are strictly construed against 
the insurer. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


8. INSURANCE—FIRE—TITLE OF INSURED—EXECUTION SALE. 


An execution sale of insured property merely amounting to a cloud on 
the title, and which was settled for a small amount, did not divest 
insured of ownership within meaning of policy provision. 


(For other cases, see Insurance, Cent. Dig. § 812; Dec. Dig. § 328[13].) 


9. INSURANCE — FIRE — FORFEITURE—FORECLOSURE—PUR- 
POSE IMMATERIAL. 


Where insured property was advertised for sale under trust deed with 
insured’s knowledge, in which case the policy provided for forfeiture, 
it was immaterial that the purpose of foreclosure was to lessen rather 
than increase risk. 


10. INSURANCE—FIRE—CONSTRUCTION OR RIDER. 


A rider on a fire insurance policy stating “notice of incumbrance waived,” 
held not a waiver of policy provision for forfeiture if foreclosure 
proceedings are commenced with knowledge of insured. 


(For other cases, see Insurance, Cent. Dig. § 1025; Dec. Dig. § 387.) 


11. INSURANCE—FIRE—WAIVER OF FORFEITURE—FAILURE 
TO RETURN UNEARNED PREMIUM. 

The fact that a fire insurance policy entitled insured to a return of un- 
earned premium, upon surrender of policy, did not make insurer’s 
failure to return unearned premium a waiver of its right to insist 
upon forfeiture in insured’s action to recover on the policy, since by 
his action plaintiff is insisting that the policy is still in force, and is 
not offering to surrender it. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1030, 1035, 1040; 
Dec. Dig. § 388[1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, 
Judge. 

Action by the Terminal Ice & Power Company against the American 
Fire Insurance Company. Judgment for defendant, and plaintiff appealed 
to the Kansas City Court of Appeals, where judgment was reversed and 
cause remanded. 187 S. W. 564. Upon certiorari to Supreme Court (190 
S. W. 879), judgment of the Court of Appeals quashed and record re- 
manded for further proceedings. Affirmed. 


Lathrop, Morrow, Fox & Moore, of Kansas City, for Appellant. 
Bruce Barnett, of Kansas City, for Respondent. 


BLAND, J. 

This is an action on a policy of fire insurance issued to plaintiff 
by defendant September 20, 1912, on a two-story building and 
appurtenances which were a part of an ice manufactory plaintiff 
owned in Kansas City. The plant was in operation, but this 
particular building was not being used and was insured as an un- 
occupied building. At the time of the fire which wholly destroyed 
the property the policy, which was issued for a term of one. year, 
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had not expired, and five other policies issued by different insur- 
ance companies and insuring the same building were held by plain- 
tiff and were in force when it was destroyed. All of the com- 
panies refused to acknowledge liability and adjust the loss; plain- 
tiff brought separate suits to collect the insurance, suffered defeat 
in the circuit court, and appealed each case to this court. The 
cases were submitted at the same time, have common issues, and 
our decision in the instant case will dispose of the controlling 
questions in the others. 

The policy, in the standard form, contains the following condi- 
tions and agreements which are the basis of the principal defenses 
interposed in the answer :— 


“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the interest 
of the insured in the property be not truly stated herein, or if the 
interest of the insured be other than unconditional and sole owner- 
ship, or if the subject of insurance be a building on ground not 
owned by the insured in fee simple, or if with the knowledge of 
the insured foreclosure proceedings be commenced, or notice 
given of the sale of any property covered by this policy by virtue 
of any mortgage, or trust deed, or if any change other than by the 
death of the insured take place in the interest, title or possession 
of the subject of insurance whether by legal process or judgment, 
or voluntary act of the insured.” 


The answer alleges breaches of the foregoing provisions at the 
time of the loss as follows: First, that after the policy was issued 
and before the loss the property was advertised for sale under a 
deed of trust with the knowledge of plaintiff and without pro- 
vision therefor being indorsed on the policy, and that such ad- 
vertisement was being published at the time of the loss; second, 
that the interest of plaintiff in the property was not truly stated 
in the policy; third, that the building insured was on land not 
owned by plaintiff in fee simple; and, fourth, that a prohibited 
change in the interest and title occurred in virtue of an option 
which plaintiff, after the policy was issued, gave to another cor- 
poration—the City Ice Company—to purchase plaintiff’s interest 
in the property, “and that thereafter the said contract, or option, 
was exercised by the said City Ice Company, and whatever in- 
qferest or title, if any, the said plaintiff had in said property was 
purchased by the City Ice Company and conveyed by the said 
plaintiff to it, * * * and that at the time of the fire plaintiff 
had no interest in the subject of insurance,” etc. 

The reply is a general denial and a plea of waiver. The 
cause was tried without the aid of a jury, and the views of the 
court on issues of law and fact were clearly defined in rulings on 
declarations of law asked by plaintiff. 


The material facts of the case chronologically stated are as fol- 
lows: The property insured was a part of a manufactory owned 
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by W. F. Lyons who in 1908 transferred it to a corporation known 
as the W. F. Lyons Ice & Power Company, of which he was the 
principal stockholder and moving spirit. The corporation began 
its business career (which was short lived and disastrous) by is- 
suing and selling bonds for $100,000, which it secured by a first 
mortgage on all its property. Afterwards on November 5, 1909, 
it further incumbered the property with a second mortgage or 
trust deed executed and delivered to John H. Lynds, trustee, to 
secure notes for $20,000 for money borrowed for the use of the 
company. There notes were owned by Howard Vanderslice, 
J. S. Chick, John H. Lynds, and Fred Wolferman, and in De- 
cember, 1909, the control of the corporation and its property and 
affairs was surrendered to these four holders of the second mort- 
gage notes, whose number was reduced to three by the withdrawal 
of Wolferman, who sold his interest to the others. In 1910 suit 
was brought to foreclose the first mortgage, and that suit was 
pending when the policy in question was issued. To protect their 
interests as second mortgagees, Vanderslice, Chick and Lynds 
bought and became the owners of a large part of the bonded in- 
debtedness, and thereby obtained control of the foreclosure suit. 
They also became the owners of all of the capital stock of the 
W. F. Lyons Ice & Power Company, and Lyons retired from the 
corporation and its affairs. At that time the corporation was on 
the verge of bankruptcy, had lost its credit, and had a bad reputa- 
tion in the business world. Vanderslice, Chick and Lynds, in an 
obvious effort to ward off the attacks of creditors as well as to 
escape other consequences of such bad reputation, had the name 
of the corporation changed to the Terminal Ice & Power Com- 
pany early in 1911, and incorporated another company under the 
name of the Sheffield Ice Company, which operated the factory 
under a lease from the Terminal Company for a term of two 
years. Both of these companies were controlled by Vanderslice, 
Chick, and Lynds, who owned all the stock of the Sheffield Com- 
pany being paid by the transfer to that company of the second 
mortgage notes. 

About the time of these changes—i. e., April 3, 1911—the Gate 
City Bank, a general creditor of plaintiff, was given judgment 
for about $1,700 in an action against the Lyons Company as 
defendant, and had execution issued and levied on the factory, 
including the building afterwards covered by the policy in suit. 
The property was sold at execution sale and bought in by the 
bank, which received the sheriff’s deed April 5, 1912. Thereafter 
the bank made unsuccessful attempts in court to gain possession 
of the property, and did not wholly discontinue such efforts until 
October 6, 1913, when it compromised its demands with the at- 
torney for Vanderslice, Chick, and Lynds for $200 in cash, and 
executed a quitclaim deed as directed by the attorney. On 
April 2, 1913, while the factory was being operated by the Shef- 
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field Company, plaintiff gave a written option to another corpora- 
tion—the City Ice Company—to purchase the plant, and in 
February, 1913, executed a lease to the City Ice Company under 
which that company as lessee took possession of the property 
about June 1, 1913, and proceeded to operate the factory. The 
fire occurred June 17th, and on June 30th, the City Ice Company 
formally notified plaintiff in writing of its decision to exercise 
the option, and afterwards the sale was consummated. 


At about the time the City Ice Company took charge of the 
plant under the lease and shortly before the fire, Vanderslice, 
Chick, and Lynds, acting in the name of the Sheffield Company, 
the bookholder of the second mortgage notes which then amounted 
to about $30,000, had the trustee, in the deed of trust securing 
the notes, advertise the plant for sale under the terms of that 
trust deed. This sale was made about two weeks after the fire, 
and the property was sold to Vanderslice, who bid $2,000, and a 
trustee’s deed was executed and delivered to him by Lynds, the 
trustee. The attorney for Vanderslice, Chick, and Lynds testi- 
fied that the advertisement and sale of the property under the 
second trust deed was pursuant to the request of all the parties 
in interest, viz. his clients and the City Ice Company, who de- 
sired “this title straightened out.” We understand him to mean 
that the purpose of the sale was to secure the plant against the 
attacks of the general creditors of the old Lyons Company in 
order that the property might be sold and conveyed, clear of ail 
incumbrances, to the City Ice Company. This sale could not 
affect the lien of the first mortgage, but since the bonds it secured 
were owned and controlled by Vanderslice, Chick, and Lynds, 
that mortgage and the suit to foreclose it did not stand in the way 
of the purpose to convey the property clear of incumbrances. 
The value of the entire plant appears from the evidence to have 
been approximately $110,000, or about $20,000 less than the 
total mortgage indebtedness. Consequently. there was no equity 
in the property to which general creditors could look for the 
payment of their demands. This condition of insolvency resulted , 
from the management of Lyons. The activities of Vanderslice, 
Chick, and Lynds, after they secured control of the corporation, 
appear to have been prompted by a purpose to extricate the cor- 
poration from its pecuniary difficulties without resorting to 
bankruptcy proceedings to the end of preventing loss on their 
holdings under the second deed of trust. 


Passing, for the present, the subject of the effect on the 
interest of plaintiff in the property of the execution sale procured 
by the Gate City Bank we shall discuss and determine the issues 
raised by the specific defenses set forth in the answer. First we 
shall consider the defense that plaintiff, at the time of the issuance 
of the policy, was not the sole and unconditional owner of the 
building insured, nor the owner in fee simple of the ground on 
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which the building stood, and therefore that the policy was void 
under the provision which declared it should be void and of no 
effect, “if the interest of the insured be other than unconditional 
and sole ownership, or if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” 

[1,2] It may be conceded for argument that the acceptance by 
plaintiff of a policy containing such provisions was equivalent to 
a declaration that plaintiff was the unconditional and sole owner 
of the building insured and of fee-simple title to the ground, and 
that if such declaration were not true, the policy was void from 
the beginning. Mers vs. Insurance Co., 68 Mo. 127. With this 
concession the question to arise is this: Was plaintiff, when the 
policy was issued, the sole and unconditional owner of the build- 
ing and the owner of the fee-simple title to the ground? The 
change of the corporate name of plaintiff from the W. F. Lyons 
Ice & Power Company to the Terminal Ice & Power Company 
worked no change in the entity of the corporation which remained 
the same. Plaintiff was the owner both of the building and the 
ground, and was the sole and unconditional owner of the building 
and the owner of the fee-simple title to the ground, unless we 
shall find that the ownership of the building and the title to the 
ground were made conditional by the two mortgage liens. 

[3] The term “fee-simple” has never been used ‘to distinguish 
between legal and equitable estates, but to define the quantity 
or duration of estates, to denote the largest estate in land known 
to the law. A mortgage being a mere lien on the land does not 
affect the quality of the fee-simple estate of the mortgagor, and 
until the mortgagee enters for breach of the condition, the mort- 
gagor continues to be the owner of the estate, and cannot be 
regarded as the owner of less than a fee-simple title. Leather 
Co. vs. Insurance Co., 131 Mo. App. 701, 111 S. W. 631; Kinkele 
vs. Wilson, 9 Misc. Rep. 139, 29 N. Y. Supp. 27; Loventhal vs. 
Insurance Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 
Am. St. Rep. 17; Conn. Fire Ins. Co. vs. Colo., ete., Co., 50 Colo. 
424, 116 Pac. 154, Ann. Cas. 1912C, 597; Ark. Ins. Co. vs. 
McManus, 86 Ark. 115, 110 S. W. 797. 

[4] Since the policy did not mention liens and incumbrances, 
the proviso that plaintiff must be the owner of the ground in fee- 
simple was not breached by the existence of the two mortgage 
liens. The same rule controls the definition of the term “un- 
conditional and sole ownership” of the building. That provision 
did not refer to incumbrances or liens, but to the character and 
quality of the title. As is said in Assurance Co. vs. Nalls, 101 
Va. 613, 44 S. E. 896, 99 Am. St. Rep. 623 :— 

“The authorities are practically unanimous to the effect that an 
incumbrance is not an estate in or title to property within the 
meaning of the provision that, if the interest of the assured be 
other than an unconditional or sole ownership, the policy shall be 
void.” 
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See, also, Leather Co. vs. Insurance Co., supra; 2 Cooley’s 
Briefs on Insurance, 1378; 19 Cyc. 694; Insurance Co. vs. Colo., 
etc., Co., supra. 


[5] Although Vanderslice, Chick, and Lynds were holders of 
the second mortgage notes they controlled plaintiff and its prop- 
erty, not as mortgagees in possession after condition broken, but 
as stockholders of the corporation. At no time prior to the fire 
was plaintiff out of the possession of the plant, either itself or by 
tenants. For two years it was in possession by its lessee the Shef- 
field Company and that tenancy was succeeded by the tenancy 
of the City Company under the lease executed in February, 1913. 
The latter company was in possession as such lessee at the time 
of the loss, and so it appears that plaintiff was a mortgagor in 
possession of the building insured and the ground it occupied 
when the policy was issued, and that no change in title or pos- 
session occurred between that date and the date of the fire. 


[6,7] This brings us to the defense “that a change other than 
by the death of the insured took place in the interest and title of 
the subject of insurance” because of the option plaintiff gave the 
City Company to purchase the property. The option was not 
exercised until after the fire, and, as stated, the City Company on 
and prior to that date was in possession only as lessee. The 
change of interest referred to in the policy, in view of the rules 
which frown upon forfeitures and require that insurance policies 
shall be strictly construed against the insurers, means some change 
which would cause the loss by fire to fall on the buyer, and does 
not relate to a grant by the insured of some right which does not 
change the party carrying the risk nor give the grantee more than 
a mere option to purchase the property. Mackintosh vs. Insur- 
ance Co., 150 Cal., 440, 89 Pac. 102, 119 Am. St. Rep. 234; House 
vs. Insurance Co., 145 Iowa, 462, 121 N. W. 509. If the City 
Company after the fire had declined the option, there can be no 
question that the loss would have fallen on plaintiff, the insured, 
and therefore plaintiff was carrying the risk, and had not changed 
its interest in the property within the meaning of the proviso. 

[8] The defense that plaintiff had no title, interest or owner- 
ship in the property when the policy was issued, because of the 
sale under the Gate City Bank, execution may be disposed of on 
the ground that under the facts disclosed in the record it appears 
that the interest acquired by the bank under the sheriff’s deed 
was not a substantial interest or anything more than a mere cloud 
on the title which the bank was using to force a compromise out 
of Vanderslice, Chick, and Lynds. The fact that the bank ac- 
cepted a settlement of $200 for the quitclaim deed and consequent 
release of its demand for over $1,700 at a time when plaintiff was 
compelled to remove all clouds from the title in order to convey 
the property to the City Company indicates the real nature and 
substance of that cloud. 
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[9] The next defense is predicated on an alleged violation of 
the provision that the policy shall be void “if with the knowledge 
of the insured foreclosure proceedings be commenced, or notice 
given of the sale of any property covered by this policy by virtue 
of any mortgage, or trust deed.” In the former opinion in this 
case, written by Johnson, J., and delivered on May 1, 1916 (187 
S. W. 564), it was held that, as this defense is based on the ad- 
vertising and sale under the second deed of trust, instead of in- 
creasing the risk which the defendant had agreed to assume this 
proceeding tended to lessen that risk, as the sale under the second 
deed of trust was for the purpose of improving plaintiff’s interest 
in the property insured. That opinion reversed and remanded the 
case, and the respondent applied to the Supreme Court for a writ 
of certiorari, which writ was granted by said court, and in its 
opinion (190 S. W. 879), delivered on the 19th day of February, 
1917, the Supreme Court took a different view from thaf given 
by Johnson, J., supra, and held that the facts in this case make it 
come within the rule laid down in the case of Springfield Steam 
Laundry Co. vs. Traders’ Ins. Co., 151 Mo, 90, 52 S. W. 238, 
74 Am. St. Rep. 521, for the reason that it makes no difference 
in this case whether the proceedings to foreclose said second 
mortgage tended to lessen the hazard or not. The Supreme Court 
held that antecedent reasons for making a contract cannot aid the 
court in construing this contract when it is clear and free from 
ambiguity. It held that the foreclosure clause here in question is. 
a part of a solemn contract made between corporations, both of 
which are competent to make contracts; that there is no phase of 
equitable jurisdiction involved or invoked; that it is merely a 
question as to what that clause means, and not to write into it 
terms or conditions which it does not contain; and that as it is 
undisputed that the property destroyed was being advertised for 
sale under a deed of trust when the fire occurred, and that the re- 
mainder of the property was so sold pursuant to such advertise- 
ment, shortly after the fire, the clause under construction is clear 
and unambiguous, and that, regardless of whether the hazard was 
or was not increased, the strict terms of the policy must be en- 
forced. And in view of such a ruling on the part of the Supreme 
Court it becomes necessary for us to hold in this case that that 
provision of the policy providing that “if with the knowledge of 
the insured foreclosure proceedings be commenced, or notice 
given of the sale of any property covered by this policy by virtue 
pia mortgage, or trust deed” has been violated and the policy 
voided. 


[10] However, in its brief filed here for our consideration, 
after the receipt by us of the mandate from the Supreme Court 
in this case, appellant contends that the clause in the rider attached 
to the policy providing that “notice of incumbrance waived” is a 
provision waiving that part of the body of the policy which pro- 
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vides that “if with the knowledge of the insured foreclosure pro- 
ceedings be commenced, or notice given of the sale of any prop- 
erty covered by this policy by virtue of any mortgage, or trust 
deed,” the policy shall be void. 


This same contention was made by appellant in its original brief 
filed in this case before the delivery of the original opinion written 
by Johnson, J., as aforesaid. However, we have found from a 
reading of that opinion that nothing is said therein in reference 
to this point now being further urged by appellant. We are not 
greatly impressed with this point. The provision in the rider 
“notice of incumbrance waived” refers to incumbrances, and not 
to a sale, or notice of a sale, under a deed of trust or mortgage. 
That there is a vast distinction between the two is well recognized. 
We can well see how the defendant might have been willing for 
the premium it charged plaintiff to insure the property with the 
second mortgage on it, and yet not willing to insure it in case of 
proceedings to foreclose such mortgage. In order to hold that 
the clause in the rider “notice of incumbrance waived” applied in 
this case to incumbrances on real estate, we would have to say that 
said clause is equivalent to a statement that defendant assented to 
the incumbrances on the property or to any other incumbrance 
or incumbrances that might thereafter be placed thereon, but we 
do not believe said clause was intended in this case to apply to 
incumbrances on real estate. But even if it were so intended it 
could not be said that by said clause defendant consented to any- 
thing but incumbrances, or that it assented to a continuance of 
the insurance in case of foreclosure proceedings. Such pro- 
ceedings might have increased the hazard of the risk. De- 
fendant might not have care to continue the risk in case of fore- 
closure proceedings. Had it known of such proceedings it might 
have examined the circumstances and granted its assent to such 
proceedings without conditions, or it might have required an 
additional premium for any increase of the hazard of the risk that 
might have been present. It might have refused altogether to 
carry the insurance longer, and in that case foreclosure might 
have been delayed or the policy surrendered and insurance pro- 
cured elsewhere. In other words, defendant would be in a 
position to act on such matters as it saw fit. 


It seems to us that it is apparent that the clause in the rider 
“notice of incumbrance waived” had no reference to the clause 
in the body of the policy providing that the policy should be void 
if foreclosure proceedings be commenced, or notice of sale given, 
under a mortgage or deed of trust. But appellant claims that 
when construing the language of insurance policies effect must 
be given to every clause in the policy, and as there is no require- 
ment in the policy that the assured shall give notice of any in- 
cumbrance, or any provision that the policy shall be void in case 
the insured property, at the time the policy was written, was sub- 





‘74 Insurance Law Journal, Vol. 50. [July, 1917. 


ject to an incumbrance of a mortgage or deed of trust, or that it 
should be void if such incumbrance be thereafter placed thereon 
without the consent of or notice to the insured, and there being no 
mortgage clause in the policy, that we cannot give any effect to 
the language of the clause in the rider “ notice of incumbrance 
waived,” unless we hold that it related to the matter of fore- 
closure. 


The policy is a standard form policy, and is drawn so as to 
cover both real and personal property. However, the subject of 
the insurance in this case was real estate, but we find in the 
policy a provision as follows: “If the subject of insurance be 
personal and be or become incumbered by chattel mortgage, 
* * * the policy shall be void.” By a careful reading of the 
rider we find that while there are some provisions in it that were 
necessary to make the contract complete, in view of the sur- 
rounding conditions, still there are provisions in it that might not 
have been intended to apply to any such condition, in that it 
provides, among other things, for a gasoline stove permit, also 
privilege was granted to keep articles pertaining to other business, 
and to work overtime, and to work at all hours. (The plant was 
not in operation.) So that we are compelled to conclude that 
the rider as well as the policy, was originally drawn in very gen- 
eral terms and to cover both personal and real estate, and that 
the clause in the rider providing “notice of incumbrance waived” 
refers to the waiving of notice of any chattel mortgage on any 
personal property as provided in the body of the policy. 

[11] Appellant further urges the point that as defendant is 
insisting that the policy has been forfeited and has not returned 
the premium paid, or that portion of the premium which was 
unearned when the fire occurred, that it has waived the right to 
make such insistence. By the terms of the policy plaintiff was 
entitled to the unearned premium only upon the surrender of the 
policy. What plaintiff would have been entitled to in the event 
of cancellation would be as a rebate or come-back before defend- 
ant by cancellation was relieved of a part of the risk it had in- 
curred for the consideration. It would not be so relieved unless 
it should, upon the surrender of the policy, as the contract pro- 
vides, return the unearned premium. But that condition has not 
arisen, as plaintiff is insisting that the policy is still in force and 
is not offering to surrender the policy. As was stated in Senor & 
Muntz vs. Insurance Co., 181 Mo. loc. cit. 113, 114, 79 S. W. loc. 
cit. 690 :— 

“There is a provision in this policy which provides that if the 
policy is canceled or becomes void, the premium having been 
actually paid, the unearned portion shall be returned on sur- 
render of the policy, the company retaining the customary short 
rate. It is incidentally urged that the defendant is in no position 
to resist the recovery of Plaintiff Senor, and, at the same time, 
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retain the premium under this provision of the policy. It will be 
observed that the condition of the policy is that the unearned 
portion shall be returned upon the surrender of the policy. From 
the nature of this contest, it falls far short of indicating any sur- 
render of the policy; but the reverse, an earnest effort to enforce 
it. Hence the conditions have not yet arisen which would re- 
quire the defendant to make the return of the unearned premium, 
as provided in the contract of insurance.” 

From what we have said there is nothing in the “new” points 
briefed by appellant since this case came back to us from the Su- 
preme Court. So far as appellant’s rights are concerned, they 
were fully and finally determined by the opinion of the Supreme 
Court. and in its mandate that court has adjudged “that the 
record in said cause be remanded to said Court of Appeals for 
further proceedings not inconsistent with this opinion.” We 
cannot write this opinion other than the way we have written it 
without making it inconsistent with the opinion of the Supreme 
Court. 

The judgment is affirmed. All concur. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


JOYCE 


vs. 


ST. PAUL FIRE & MARINE INS. CO. (No. 12177.)* 


1, INSURANCE— FIRE INSURANCE—SUBMISSION TO ARBI- 
TRATION—STATUTE. 


Under Rev. St. 1909, § 7020, providing that in aH suits brought upon fire 
policies defendant shall not be permitted to deny that the property 
was worth at the time of issuance of policy the full amount insured, 
and that in case of total loss the measure of damage shall be the 
amount for which the property was insured, less depreciation, etc., 
though the loss by fire on ah insured building was submitted to arbi- 
tration, the submission and award were improper, as the statute fixed 
the amount of insured’s loss. 

(For other cases, see Insurance, Cent. Dig. § 1430;2 Dec. Dig. § 574[1].) 


2. INSURANCE—FIRE INSURANCE—CONSIDERATION OF VOID 
AWARD. 

If an award of arbitrators as to the damage sustained by the holder of 
a fire policy through loss was void, it should not have been given any 
consideration by the court in insured’s action against the insurer. 

oe cases, see Insurance, Cent. Dig. §§ 1430-3412; Dec. Dig. § 

4[5]. 


* Decision rendered, Apr. 30, 1917. 194 S. W. Rep. 745. 
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3. INSURANCE—FIRE INSURANCE— VALUATION OF PROP- 
ERTY—STATUTE. 

Under Rev. St. 1909, § 7030, providing that the amount of fire insurance 
shall be taken as three-fourths of the value of the property insured, 
the amount of insurance on furniture and a library insured against 
fire fixed their value at the time the insurance was written. 

(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 

4. INSURANCE— FIRE INSURANCE — PERSONALTY—VALUE— 
ARBITRATION. 

The value of the property insured against fire fixed by the parties to the 
insurance contract at the time of the insurance is not conclusive as 
to the value of the property at the time of fire, in that depreciation, 
if any, must be taken into consideration, so that the question of value 
of personalty when a fire occurs is an open one, and it was within 
the province of arbitrators between insured and insurer to determine 
the value before the fire of personalty insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427 1429; Dec. 
Dig § 572.) 


5. INSURANCE— FIRE INSURANCE— FINDINGS OF ARBITRA- 
TORS—INCONSISTENCY. 


The finding of arbitrators that the value of a library insured against fire 
was only $600, when it was agreed in the policy that $1,000 was only 
three-fourths of its sound value, was inconsistent with a finding that 
there had been no material depreciation up to the time of fire, and 
so void and without force. 


Appeal from Circuit Court, Linn County; Fred Lamb, Judge. 

“Not to be officially published.” 

Action by George L. Joyce against the St. Pau! Fire & Marine In- 
surance Company. From a judgment for plaintiff, he appeals. Reversed, 
and cause remanded. 


C. M. Kendrick, of Marceline, for Appellant. 
Fyke & Snider, of Kansas City, for Respondent. 


BLAND, J. 

On the Ist day of October, 1913, the defendant insured plain- 
tiff’s building together with the furniture and library therein for 
the sum of $1,800, $600 of the same being upon the building, 
$200 on the furniture, and $1,000 on the library. On June 25th 
following, while the policy was in force, a fire occurred destroy- 
ing the building and practically all of its contents. 

[1] The parties were unable to adjust the amount of the loss, 
so they resorted to arbitration under the terms of the policy, and 
this arbitration resulted in an award wherein plaintiff's loss was 
fixed at $150 on his furniture and $600 on his library. Although 
plaintiff's loss on his building was submitted to arbitration, this 
was improper, as the statute fixed the amount of plaintiff's loss. 
Stevens vs. Insurance Co., 120 Mo. App. 88, 96 Pac. 684; sectiorm 
7020, R. S. 1909. 

On the theory that the parties were bound by the award of the 
arbitrators as to the personalty, the court instructed the jury that 
it should return a verdict in favor of the plaintiff in the amount 
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of the insurance on the real estate and for $150 on the furniture 
and $600 on the library. 

[2] Plaintiff complains that said instruction was erroneous in 
that the award of the arbitrators is void upon its face. If the 
award upon its face is void, it should not have been given any 
consideration by the court. Baker vs. Insurance Co., 57 Mo. 
App. 559. 

[3] As before stated, the policy insured the furniture in the 
sum of $200 and the library in the sum of $1,000. Under the laws 
of this state (section 7030, R. S. 1909) the amount of the insur- 
ance on these items fixed their value at the time the insurance 
was written, in that the statute provides that the amount of in- 
surance shall be taken as three-fourths of the value of the prop- 
erty insured. In the award of the arbitrators a finding is made 
by them “that there was no material depreciation in the value of 
the property from the day of the writing of the policy to the date 
of the fire.” Notwithstanding this finding, it is shown in the 
award that the sound value of the furniture was fixed at $200, 
and the sound value of the library at $600. 

[4] While it is true the value of the property fixed by the 
parties at the time of the insurance as aforesaid is not con- 
clusive as to the value of the property at the time of the fire, in 
that depreciation, if any, must be taken in consideration, there- 
fore the question of value as to personalty is an open one when a 
fire occurs (Stevens vs. Insurance Co., supra; Surface vs. In- 
surance Co., 157 Mo. App. 570, 139 S. W. 262), and it was 
within the province of the arbitrators to determine the value be- 
fore the fire of the personal property insured. 

[5] However, the arbitrators having found there was no de- 
preciation (or, as they expressed it, “no material depreciation,” 
which we think is the same thing) in the value of the property, 
their finding that the sound value of the library was only $600, 
when it was agreed in the policy that $1,000 was only three- 
fourths of its sound value, was inconsistent and contradictory, 
and therefore void and without any force or effect. Baker vs. 
Insurance Co., supra, 57 Mo. App. loc. cit. 565. 

The court erred in giving the instruction to the jury requiring 
a return of a verdict in accordance with the award of the arbi- 
trators. 

The judgment is reversed, and the cause remanded. All concur. 
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COURT OF APPEALS OF NEW YORK. 


GATELY-HAIRE CO., Inc., Respondent, 
vs. 


NIAGARA FIRE INSURANCE COMPANY or THE City or NEW 
York, Appellant.* 


Appeal by defendant from a judgment of the Supreme Court, Third 
Appellate Division, modifying and as modified affirming a judgment en- 
tered upon an order made at Special Term, which granted a motion by 
plaintiff for judgment on the pleadings. 

The nature of the action and the facts, so far as material, are stated: 
in the opinion. 


Ralph W. Gwinn, for Appellant. 
Franklin M. Danaher, for Respondent. 
Hoean, J. 

The complaint in this action alleged that by a certain policy of 
insurance, dated May 5, 1915, the defendant in consideration of 
a premium to it paid by the copartnership of Fitch & Hahn, 
insured said firm against loss or damage by fire on enumerated 
personal property for the period of one year. In July, 1915, the 
plaintiff having purchased from Fitch & Hahn the insured prop- 
erty, the policy of insurance, with the consent of the defendant, 
was assigned and transferred to the plaintiff. On january 27, 
1916, the property described in the policy was damaged and in 
part destroyed by fire. Plaintiff thereafter duly served on de- 
fendant verified proof of loss with a demand for payment of the 
amount claimed by reason of the loss. Defendant refused to 
recognize a liability under the policy. The answer served by de- 
fendant admitted the foregoing facts. 

A further allegation of the complaint that the policy was im 
force at the time of the loss was denied in the answer. As an 
affirmative defense defendant alleged that under a provision of 
the policy which was set forth at length in the answer, defendant 
was required to cancel the contract when requested so to do by 
the assured; that on January 18, 1916, nine days prior to the 
loss, the plaintiff made such request by a notice in writing ad- 
dressed to defendant which was received by defendant the same 
day, which reads :— 

“Gately-Haire Co., Inc., 
“108 State Street, Albany, N. Y. 
“January 18, 1916. 
“Messrs. Van Allen & Hamilton, 
“8 Tweddle Building, Albany, N. Y. 
“Gentlemen—On taking our inventory we find we are carry- 
ing more insurance than is necessary. We wish to cancel policy 


~* Decision rendered, July 11, 1917. 
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No. 15,997 with the Niagara Fire Insurance Company of the City 
of New York, for $3,000. This cancellation to take effect at once.. 
“Please give this matter your immediate attention and oblige, 
“Yours very truly, Gately-Haire Co., Inc., 
“Per J. L. Gately, President.” 


Each party moved for judgment on the pleadings. The appli- 
cation of defendant was denied. Judgment for the relief de- 
manded in the complaint was granted to plaintiff. 

Upon appeal therefrom a slight modification was made by the 
Appellate Division, and as so modified the judgment was affirmed. 
Defendant appeals to this court. 

The question presented by the pleadings is one of law, viz.:. 
Was the policy of insurance in force on January 27, 1916, the 
day when the loss occurred? ‘The opinion of the justice at 
Special Term tersely stated the claims made by counsel for both 
parties, and evidently determined that the failure of plaintiff to 
surrender the policy with the notice of cancellation or prior to the- 
loss, continued the contract of insurance in force. I have reached 
a contrary conclusion. 

Section 122 of the Insurance Law (Cons. Laws, chap. 28; 
formerly section 3, chapter 110, Laws of 1880) was enacted for 
the protection of an assured and conferred upon the assured the 
sole right to cancel a policy of fire insurance. It reads as fol- 
lows :— 


“Any corporation, person, company or association transacting 
the business of fire insurance in this state shall cancel any policy 
of insurance upon the request of the insured or his legal repre- 
sentatives, and shall return to him or to such representative the 
amount of premium paid, less the customary short rate premium 
for the expired time of the full term for which the policy has 
been issued or renewed, notwithstanding anything in the policy 
to the contrary.” * * * 


Counsel for respondent argued that the letter of January 18th, 
addressed by plaintiff to defendant, was not a request to cancel 
the policy within the meaning of the insurance law for the reason 
that the statute requires a request thereunder to be couched in 
terms positive and unequivocal; that plaintiff merely expressed a 
“wish” to cancel the policy rather than a “request” that same be 
canceled, hence plaintiff failed to exercise the privilege secured 
to it to cancel the policy. The attempted distinction between the 
expressions “wish” and “request” is unwarranted. A casual 
reading of the communication discloses the unmistakable inten- 
tion of the plaintiff. It was carrying more insurance than its 
inventory warranted. It expressed.a desire to have the policy 
issued by defendant canceled, not at a future day or upon any 
condition, but “at once,” and the urgency of the demand made 
was emphasized by a request that defendant give “immediate 
attention” to the same. I conclude that the notice of cancella-- 
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tion fully complied with the requirement of the statute. Counsel 
contends that even assuming the notice of cancellation was suffi- 
cient in form, nevertheless it was ineffective to terminate the 
contract because the defendant did not give “immediate atten- 
tion” to a cancellation of the policy as requested or take steps to 
cancel the policy. That argument proceeds upon the assumption 
that subsequent to a notice of cancellation received by an insurer 
from an assured some affirmative act on the part of the insurer 
is necessary to terminate the contract. The answer to the sug- 
gestion is two-fold; first, the statute which has been in force 
for a long period of time does not so provide, but on the contrary 
authorizes an assured to cancel the policy at any time upon mak- 
ing request for cancellation and requires the insurer to cancel 
upon receipt of such request; second, the construction placed 
upon the statute by the decisions of this court is to the contrary. 
Crown Point Iron Co. vs. Aitna Ins. Co., 127 N. Y. 608, 614; 
Boutwell vs. Globe & Rutgers Fire Ins. Co., 193 N. Y., 323. 
In the Crown Point case, as stated ia the opinion, the question 
presented was, ““Was_the policy in force when the fire occurred ?” 
the identical question presented here. Judge Vann, writing for 
the court in that case, quoted the substance of the statute and 
then interpreted the same in the following language: “The com- 
mand of the statute is clear and no discretion or option is left to 
the company. The sole requirement to set the command in mo- 
tion is a request by the insured, and after that request is made, 
the further continuance of the contract would be in contraven- 
tion of the statute.” The opinion also referred to the clause of 
the policy there under review which contained a provision in the 
language of the policy here considered that the “insurance may 
be terminated at any time at the request of the assured,” and 
the opinion then continued: ‘While the method of terminating 
the insurance upon the motion of the insured is not specified, ex- 
cept that the insured party is to request it, the language of the 
contract indicates that the subject is within his control and that 
the terminating act is to be done by him alone, without any con- 
current or supplemental act on the part of the company.” The 
statute as thus construed was approved in the opinion in the 
Boutwell case and must be held controlling in the case at bar 
upon the parties to this action. 

I pass to the suggestion that the policy was in force notwith- 
standing the request of plaintiff that the same be canceled by 
reason of a failure of plaintiff to surrender the policy and the 
omission of defendant to tender or pay the unearned premium 
thereon. The clause in the policy set out in the answer provides 
for a cancellatoin by the company as well as by the assured. It 
reads :— 

“This policy shall be canceled at any time at the request of 
the insured; or by the company, by giving five days’ notice of 
such cancellation. If this policy shall be canceled as hereinbe- 





Fire, &c.] Gately-Haire Co. vs. Niagara F. Ins. Co. 81 


fore provided, or become void or cease, the premium having been 
actually paid, the unearned portion shall be returned on sur- 
render of this policy or last renewal, this company retaining the 
customary short rate; except that when this policy is canceled 
by this company by giving notice it shall retain only the pro rata 
premium.” 

As bearing upon the privilege of the assured to cancel the 
policy it is essential that the statute and the provision of the 
policy be read together. The statute peremptorily requires a 
cancellation upon the request of the assured “notwithstanding 
anything in the policy to the contrary.” The policy is the stand- 
ard form policy adopted pursuant to legislative authority in- 
tended to make effective the requirements of the statute which 
had been in force since 1880. To adopt the argument of counsel 
would require this court to read into the statute and the policy 
approved by law conditions-precedent to a cancellation of the 
policy by an assured which the Legislature in numercvus codifi- 
cations of the statute has omitted to impose. I cannot assent to 
such proposition. 

The policy provides: “This policy shall be canceled at any 
time at the request of the insured; if this policy shall be can- 
celed as hereinbefore provided (at the request of the insured), 
the premium having been actually paid, the unearned premium 
shall be returned on surrender of the policy or last renewu.” 
Under the statute and language of the policy upon receipt by 
defendant of the notice of cancellation by plaintiff, the contract 
was ipso facto terminated and “a further continuance of the 
contract would be in contravention of the statute.” The con- 
tract terminated. The premium having been paid thereon the 
policy prepared by legislative direction (Section 121, Insurance 
Law) provides how and when the unearned premium shall be 
paid, viz.: “on surrender of the policy or last renewal.” It does 
not provide for a surrender of the policy or refund of unearned 
premium as condition precedent to effect a cancellation, but rec- 
ognizes the absolute right of the assured to cancel a policy at any 
time, and having exercised such right that the assured becomes a 
creditor of the company for the amount of unearned premium as 
of the date of cancellation, payable upon surrender of the policy 
or last renewal. 

Certain decisions relied upon by counsel necessitate reference 
to the clause of the policy relating to the right of an insurer to 
cancel the same. The provision is: This policy shall be can- 
celed at any time by the company by giving five days’ notice of 
such cancellation, if this policy shall be canceled as hereinbefore 
provided (by giving notice) the premium having been actually 
paid, it (the company) shall retain only the pro rata premium. 

In Nitsch vs. American Central Ins. Co. (affirmed without 
opinion, 83 Hun, 614; 152 N. Y. 635) the trial justice held that 
under a like provision in a policy an insurer could not make the 

Vol. L—6. 
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notice of cancellation effective and at the same time retain the 
whole premium, that the notice of cancellation by the company 
could only be effective by an actual tender of the unearned pre- 
mium. That decision was followed in Tisdell vs. New Hampshire 
Fire Ins. Co. (155 N. Y. 163), and while determining the right 
of a company to terminate a policy has no application to the right 
of an assured to cancel the contract. : 

The case of Buckley vs. Citizens’ Insurance Co. of Mo., 188 
N. Y. 399, 404, cited in the opinion at Special Term and state- 
ments contained in the opinions in the Crown Point and Bout- 
well cases it is said by counsel are decisive of the right of plain- 
tiff to recover in this action. 

An examination of the opinions in the cases cited when inter- 
preted with regard to the subject-matter under consideration by 
the court demonstrates the fallacy of that argument. In the 
Buckley case the policy was terminated by the company, not by 
the assured. Accompanying the notice of cancellation the com- 
pany requested a return of the policy. Buckley returned the 
policy and thereafter a loss occurred. The unearned premium not 
having been paid by the company, Buckley asserted that the 
policy was in force, brought action thereon and recovered judg- 
ment. This court reversed the judgment on the ground that the 
voluntary and unconditional surrender of the policy was as 
matter of law a waiver of his right to treat the policy as in force 
until the company paid or tendered to him the unearned pre- 
mium, distinguishing the cases of Nitsch vs. American Cen. Ins. 
Co. and Tisdell vs. N. H. F. Ins. Co. Notwithstanding the fact 
that the reversal of the judgment proceeded upon the sole ground 
of waiver; that the question of the right of the assured to can- 
cel a policy of insurance under the Insurance Law on the policy 
was not presented upon the appeal before the court, the opinion 
continued: “It is a question of vital importance to the insurer 
and the insured as to the precise meaning of the cancellation 
clause in the standard policy. The situation is not a complicated 
one and the court desires to so construe the clause that its mean- 
ing may be made clear. If the insurance company desires to 
cancel it must, as we have held in the cases cited, not only give 
the notice required, but accompany it by the payment or tender 
of the pro rata amount of the unearned premium; it cannot legally 
demand of the insured the surrender of the policy and its can- 
cellation until this is done If, on the other hand, the insured 
desires to terminate the contract, he must give the notice of 
cancellation, allow the company to retain the customary short rate 
of unearned premium and surrender the policy. If the company 
fail, on demand, to pay the balance of the premium due he can 
sue and recover the same.” 

Counsel for plaintiff interprets the decision of the Buckley 
case as a determination that a surrender of a policy is necessary 
to effectuate a cancellation of the same. Reference is not made 
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in the opinion to the provisions of the Insurance Law that an 
insurer shall upon request of the assured cancel a policy, nor to 
the construction placed upon the same by this court sixteen years 
before the decision of the Buckley case in the Crown Point Co. 
case, where it was held that the request of an assured for a can- 
cellation upon receipt of same by the insurer ipso facto termi- 
nated the contract. When occasion demands that a decision sol- 
emnly made by this court cannot longer be considered as con- 
trolling it is the universal practice not only to indicate that fact 
in unmistakable language but to point out the reasons why such 
conclusion has been reached. Had this court intended to adopt 
a rule of construction adverse to the one so clearly defined in the 
Crown Point Co. case, precise language to that effect would be 
found in the opinion. That it was not intended to overrule the 
earlier construction is evidenced by the fact that in the Boutwell 
Case (193 N. Y. 323), decided eighteen months after the deci- 
sion of the Buckley case, this court in an unanimous opinion re- 
ferred to the decision of the Crown Point Co. case, quoted at 
length from the opinion therein upon the interpretation of the 
Insurance Law and reiterated the principle that the receipt by an 
insurer of an unconditional request for cancellation ipso facto 
cancels the contract. The opinion in the Buckley case does not 
change or weaken the construction of the statute as determined 
in the Crown Point Co. case, reaffirmed in the Boutwell case. 
The judge writing in the Buckley case in speaking of the unearned 
premium and surrender of the policy referred to the rights 
of the parties subsequent to the cancellation of the policy. Thus 
the opinion states, “he [the assured] must * * * allow the 
company to retain the customary short rate of unearned pre- 
mium,” that is, the premium which would have been payable had 
the policy been originally written for the time in which it actually 
remained in force. If the policy in question was not ipso facto 
canceled upon request of the assured, the company was power- 
less to change the rate of premium and retain the customary 
short rate, likewise the assured could not demand the balance of 
the premium, or maintain an action to recover the same if the 
contract was still in force. The contract terminated by the re- 
quest, the company was then required by the policy to compute 
the amount of premium due the assured after such cancellation, 
for which amount it became a debtor to the assured. Such in- 
debtedness was payable on surrender of the policy. In the event 
of the failure on the part of the company to pay the same, the 
assured was then at liberty to “sue and recover the same.” 

The principle established in the Crown Point Co. case, ap- 
proved in the Boutwell case, has been adopted and followed in 
numerous cases in other jurisdictions (Webb vs. Granite Ins. 
Co. 164 Mich. 139; Hillock vs. Traders Ins. Co., 54 Mich. 
531, 539; Colby vs. C. R. Ins. Co., 66 Iowa, 577; Parsons vs. 
N. W. Ins. Co., 133 Iowa, 532 Davidson vs. German Ins. Co., 





84 Insurance Law Journal, Vol. 50. = [July, 1917. 


74 N. J. L. 487; El Paso Co. vs. Hartford Ins. Co., 121 Fed. 
Rep. 937; Skillings vs. Royal Ins. Co., 6 Ont. L. Rep. 401) .and 
is still the law in this state. 

In the Crown Point Co. case six several actions against six sev- 
eral insurance companies were tried before a referee who re- 
ported in favor of the plaintiff in each action. ‘The judgments 
entered thereon were reversed by the General Term. On appeal 
to this court the order of the General Term in the action against 
the Atna Company was affirmed; in each of the remaining 
actions the decision of the General Term was reversed and the 
judgments entered upon the report of the referee affirmed. 

In each case the companies interposed as an affirmative de- 
fense that prior to the fire the plaintiff had surrendered the sev- 
eral policies for cancellation and terminated the insurance. The 
court held that the policy of the A‘tna Company, with notice 
of cancellation, had been received prior to the time of the loss, 
but that as to the other companies the policies and notice of can- 
cellation were not received until subsequent to the loss. 

All that was written in the Crown Point Co. case upon the 
question of surrender of a policy had reference to the facts ap- 
pearing in that case where there had been a voluntary surrender 
of the policy by the assured accompanying the request for can- 
cellation. 

In the Boutwell case, to which reference has been made, a 
binding slip had been issued but no premium paid thereon or on 
the policy subsequent to the loss. In an action upon the policy, 
judgment was rendered for defendant, which was affirmed by the 
Appellate Division but reversed by this court for the reason that 
the request for cancellation as made carried with it and as a part 
of it the abandonment by the defendant company of any claim 
for insurance premiums, and the court held, “To avoid an assent 
to the conditional proposition it was necessary for the agents to 
reject it wholly. The rejection of the proposition left the binding 
slip and the policy issued thereon unaffected and at full force at 
the time the loss occurred.” (p. 327.) 

Additional decisions cited by counsel for plaintiff, respondent, 
have been examined and considered. To distinguish each case 
and excerpts quoted by counsel from the same would extend this 
already voluminous opinion at too great length. 

The judgments of the Appellate Division and Special Term 
should be reversed, and the complaint dismissed, with costs to ap- 
pellant in all courts. 

McLAucuLIn, J. (concurring). 

The plaintiff, nine days before the fire occurred, requested the 
defendant to cancel the policy. The request was in writing, as 
follows: “On taking our inventory we find we are carrying more 
insurance than is necessary. We wish to cancel policy No. 15,997, 
with the Niagara Fire Insurance Co. of the City of New York 
for $3,000. This cancellation to take effect at once.” After issue 
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had been joined in the action by the service of the answer each 
party moved, under section 547 of the Code of Civil Procedure, 
for judgment on the pleadings. The defendant’s motion was 
denied and the plaintiff’s granted, and from a judgment entered 
in favor of the plaintiff for the relief demanded in the complaint 
an appeal was taken to the Appellate Division, where the judg- 
ment was affirmed, and from such affirmance the present appeal 
is taken. 

The sole question presented by the appeal is whether, under 
the terms of the policy and section 122 of the Insurance Law 
(Cons. Laws, chap. 28), a request by the insured to have a policy 
of fire insurance canceled is sufficient to accomplish that purpose 
without a surrender of the policy. The learned justice sitting at 
Special Term was of the opinion that the policy having been 
retained by the plaintiff remained in full force at the time of 
the fire, notwithstanding the request made prior thereto to can- 
cel, and this was the view entertained by the Appellate Division. 

I have been unable to reach such conclusion. To-do so neces- 
sitates, as it seems to me, not only an utter disregard of the 
terms of the policy, but also, in effect, a repeal of the statute 
relating to cancellation. This provision of the policy is: “This 
policy shall be canceled at any time at the request of the insured ; 
or by the company by giving five days’ notice of such cancella- 
tion. If this policy shall be canceled as hereinbefore provided, 
or become void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary 
short rate; except when this policy is canceled by this company 
by giving notice it shall retain only the pro rata premium.” And 
the statute (Laws of 1892, chap. 690, § 122) reads: “Any cor- 
poration, person, company or association transacting the business 
of fire insurance in this state shall cancel any policy of insurance 
upon the request of the insured “* * * and shall return to 
him * * * the amount of premium paid, less the customary 
short rate premium for the expired time of the full term for 
which the policy has been issued or renewed, notwithstanding 
anything in the policy to the contrary. * * *.” 

The request which the insured made to have the policy can- 
celed was so clear and explicit that it could not possibly be mis- 
understood: “We wish to cancel policy No. 15,997 * * * 
This cancellation to take effect at once.” What other words could 
have been used which would have better expressed an intent that 
the contract be at once terminated? Obviously the insured, by 
reason of the overinsurance, wanted the contract immediately 
terminated so that it could get back the unearned premium. The 
intent to cancel was so expressed it could not by any possibility 
be misunderstood and when received by the insurance company, 
that moment the policy, ipso facto, became canceled. Boutwell 
ys. Globe & Rutgers Fire Ins. Co., 193 N. Y. 323. There was 
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nothing for the company to do because it had no option in the 
matter. No formal cancellation or physical defacement of the 
policy was required, since by the terms of the contract and the 
statute the request, when received, effected a cancellation. This 
. was clearly pointed out in Crown Point Iron Co. vs. Aétna In- 
surance Co. (127 N. Y. 608, 614), where the court, speaking 
through Judge Vann, said: “The command of the statute is 
clear, and no discretion or option is left to the company. The 
sole requirement to set the command in motion is a request by the 
insured, and after that request is made, the further continuance 
of the contract would be in contravention of the statute. * * *.” 

To the same effect are decisions in other jurisdictions. Thus, 
in Webb vs. Granite State Fire Ins. Co., 164 Mich. 139, the 
court said: “We have no hesitation in holding that the cancel- 
lation is complete when the notice provided for by the contract 
is given and that thereafter the relation of the parties is changed 
from that of insurer and insured to that of debtor and creditor.” 
In Parsons vs. North Western Ins. Co., 133 Iowa 532: “The 
insured having so requested, cancellation necessarily followed.” 
In Skillings vs. Royal Ins. Co., 6 Ont. L. Rep. 401: “The insur- 
ance may be terminated by giving written notice to that effect 
* * * There is no direction * * * but a written notice 
must be given to the company or its authorized agent and the 
giving of that written notice is what constitutes the cancellation.” 

The policy is only evidence of the contract and its termination 
in no way depends upon the surrender or destruction of such 
evidence. Hillock vs. Traders’ Ins. Co., 54 Mich. 531. The one 
thing necessary to effect a cancellation is a request made by the 
insured and received by the insurer. Davidson vs. German Ins. 
Co., 74 N. J. L. 487; Colby vs. Cedar Rapids Ins. Co., 66 Iowa 
577; El Paso Co. vs. Hartford Fire Ins. Co., 121 Fed. Rep. 937. 

But the citation of authorities seems unnecessary in view of 
the explicit language of the policy itself. In the paragraph 
quoted it will be observed that the first sentence provides for a 
complete scheme for cancellation either by the insured or the 
insurer—“This policy shall be canceled at any time at,the request 
of the insured; or by the company by giving five days’ notice of 
such cancellation.” If nothing further appeared in the para- 
graph, no one, I take it, would seriously contend it was neces- 
‘sary, in order to effect a cancellation, that the policy should be 
returned. But what follows in the paragraph is another sen- 
tence and deals not with cancellation, but only with the rights of 
the parties after cancellation has taken place. Observe the 
words: “If this policy shall be canceled as hereinbefore pro- 
vided * * * the premium having been actually paid, the un- 
earned portion shall be returned on surrender of this policy. 
* * *” Tf the return of the policy be a necessary prerequisite 
to cancellation, then the last sentence is not only contradictory of 
the first, but the last five words in the last sentence are meaning- 
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less. But they are not. The notice to cancel having been given 
by the insured and received by the insurer cancellation is com- 
plete, and the unearned premium must then be returned upon 
surrender of the policy. The request of the insured automati- 
cally effects a cancellation, as do many other acts of the insured 
under the terms of the policy, e. g.: the procuring of other insur- 
ance, increasing the risk, mortgaging the property, or change of 
interest other than that occasioned by death. 

But it is suggested that this court in Nitsch vs. American Cen- 
tral Ins. Co., 152 N. Y. 635; Tisdell vs. New Hampshire Fire 
Ins. Co., 155 N. Y. 163; and Buckley vs. Citizens’ Ins. Co. of 
Mo., 188 N. Y. 399, held that a surrender of the policy was neces- 
sary in order to effect a cancellation. The answer to the sug- 
gestion is that in each of those cases attempts were made by the 
insurance company to cancel. The right of the insured to effect 
a cancellation was not involved. It is true there are expressions 
in the opinions, or some of them, which indicate that a cancel- 
lation is not complete until the policy has been returned, but 
such expressions were only used by way of argument, and have 
no effect upon the decision or determination of the question here 
under consideration. As was said in Colonial City T. Co. vs. 
Kingston City Railroad Co., 154 N. Y. 493, 495: “It was not 
our intention to decide any case but the one before us. * * * 
If, as sometimes happens, broader statements were made by way 
of argument or otherwise than were essential to the decision of 
the question presented, they are the dicta of the writer of the 
opinion and not the decision of the court. A judicial opinion, 
like evidence, is only binding so far as it is relevant, and when 
it wanders from the point at issue it no longer has force as an 
official utterance.” 

The foregoing view that the surrender of a policy, where the 
insured desires a cancellation, is unnecessary, is sustained to some 
extent, at least, by the following authorities: Walthear vs. Penn- 
sylvania Fire Ins. Co., 2 App. Div. 328; Backus vs. Exchange 
Fire Ins. Co., 26 App. Div. 91; Schwarzschild & Sulzberger Co. 
vs. Phoenix Fire Ins. Co. of Hartford, 115 Fed. Rep. 653; Id. 
124 Fed. Rep. 52; Mangrum vs. Law Union & Rock Ins. Co., 
L. R. A. 1916 F. p. 440 and note; Straker vs. Phenix Ins. Co., 
101 Wis. 413; Phoenix Mutual Fire Ins. Co. vs. Brecheisen, 50 
Ohio St. 542. 

I, therefore, concur in the opinion of Judge Hogan that the 
judgments of the Appellate Division and Special Term should be 
reversed and judgment directed for the defendant dismissing the 
complaint, with costs in all courts. 

Hiscock, Ch. J., Chase, Pound, Crane and Andrews, JJ., con- 
cur with Hogan, J. McLaughlin, J., reads concurring opinion. 

Judgments reversed, etc. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


SHARLET et aL. 
vs. 


HANOVER FIRE INS. CO.* 


i. eee ON POLICY—SUFFICIENCY OF EVI- 


A verdict that plaintiff did not fraudulently misstate the value of the 
goods burned held sustained where the evidence showed plaintiff made 
nearly as many errors against his own interest as against those of 
defendant fire insurance company. 


(For other cases, see Insurance, Cent. Dig. 1722; Dec. Dig. § 665[4].) 


2. —— INSTRUCTION—EXTENT OF 
LOSS. 


Where defendant fire insurance company was sued on a policy for about 
one-fifth of the total insurance, defendant’s requested instruction that 
the total amount of the loss should be found, does not raise the 
question whether the loss exceeded defendant’s liability, especially 
where no exception was taken to the charge that plaintiffs were en- 
titled to recover the full amount of the policy, if anything. 

(For other cases, see Insurance, Cent. Dig. § 1780; Dec. Dig. § 669[12].) 


Appeal from Trial Term, Rensselaer County. 

Action by Joseph Sharlet and Philip Sharlet against the Hanover Fire 
Insurance Company. From a judgment for plaintiffs and an order deny- 
ing a new trial, the defendant appeals. Affirmed. 


Argued March term, 1917, before Kellogg, P. J., and Lyon, Wood- 
ward, Cochrane, and Sewell, JJ. 


Ainsworth, Carlisle & Sullivan, of Albany (John N. Carlisle, of Al- - 
ee” - counsel), for Appellant. 
kin & Keenan, of Troy (Clarence E. Akin, of Troy, of counsel), for 
seinem. 
Woopwapp, J. 
[1] This action was brought to recover upon a standard fire 
insurance policy issued by the defendant. The defense interposed 
was fraud, and this was the issue tried and determined by the 
jury. It was claimed by the insurance company that the item- 
ized statement of the goods damaged and destroyed by the fire, 
which occurred in the plaintiffs’ clothing store in Troy, on the 
8th day of February, 1915, did not harmonize with the plaintiffs’ 
inventory and salesbook, and that it did not correspond with the 
inventory made by the defendant, and it was claimed that this 
demonstrated such a fraud as to vitiate the contract of insurance. 
The jury returned a verdict in favor of the plaintiffs, and the | 


* Decision rendered, May 2, 1917. 164 N. Y. Supp. 809. 
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defendant appeals from the judgment and from the order deny- 
ing a motion for a new trial. 

It is not to be doubted that the defendant produced evidence 
which the jury might have found to indicate fraud, but it is. 
equally true that the plaintiffs furnished evidence which, if be- 
lieved, warranted the conclusion that the transaction was free 
from fraud, and that the established discrepancies were due to 
honest errors. Indeed, the evidence showed practically as many 
and as far-reaching errors against the plaintiffs’ interests as. 
against those of the defendant, and, with the presumption in favor 
of honesty and fair dealing, it cannot be said that the verdict of 
the jury is against the weight of evidence. 

[2] The case was submitted to the jury upon a charge to which 
there was no exception. After the charge was completed, coun- 
sel for the defendant made the suggestion that the jury ought 
to find a verdict as to the. total amount of the loss, and the court 
responded that while this was not really involved in the case, if 
counsel agreed, he would submit this question. There was no 
objection on the part of the plaintiffs, and the court refused to 
submit the question, and defendant took an exception. The 
plaintiffs sued this defendant to recover the sum of $800, this 
being the defendant’s portion of a total insurance of something 
over $4,000, and the defendant’s request was understood to be 
that the jury should be asked to determine the total amount of 
the loss, rather than confine itself to the question of the $800 in- 
volved in the policy on which this action was brought. This, of 
course, was not the issue, and there was no exception directly to 
the charge of the court that if the defense of fraud was not es- 
tablished the plaintiffs were entitled to the full amount of the 
policy. We think this question of amount is not raised by this 
exception, and it is reasonably certain, if the plaintiffs were acting 
in good faith, that the evidence fairly warranted a recovery for 
the full amount of the policy. 

The judgment and order appealed from should be affirmed, 
with costs. All concur. 
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SUPREME COURT OF OKLAHOMA. 


NORTH RIVER INS. CO. or New Yorx 
vs. 


O’CONNER. (N. 7258.)* 


INSURANCE — FIRE INSURANCE — KNOWLEDGE OF AGENT — 
—IRON SAFE CLAUSE—ESTOPPEL. 


‘The local agent of a fire insurance company having power to accept a 
risk and countersign and deliver a policy, with full knowledge that 
assured has no fireproof safe, but at the time was keeping and pur- 
posed thereafter to keep his books and inventories in the same build- 
ing with the insured property at night, represented both before and 
after the execution and delivery of the policy, that, if the assured slept 
and continued to sleep in said building, it would be unnecessary to 
keep such books and inventories in a fireproof safe or at some other 
place at night, but the fact that assured slept in the building was 
sufficient compliance with the terms of the policy. Relying upon 
such representations, assured paid the premium, accepted the policy, 
and kept h‘s books and inventories at night in the building where he 
slept, and was sleeping when fire communicated from another build- 
ing destroyed the property insured, together with his books and in- 
ventories. Held, that the knowledge of the agent was the knowledge 
of and binding upon the principal; and, having under such circum- 
stances received and retained the premium, recognizing the existence 
and validity of the contract until loss had occurred thereunder, that 
notwithstand‘ng the provisions of the policy requiring that such books 
and inventories be kept at night in a fireproof safe or at some other 
p.ace not exposed to fire which would ignite or destroy such building, 
and in case of loss be produced for inspection, and that no officer or 
agent could waive any provision or condition of the policy, the com- 
pany will not be permitted to escape liability by denying the integrity 
and repudiating the acts of its agent, but is estopped to invoke in 
avoidance the very thing such agent represented to be compliance with 
the contract. 

{For other cases, see Insurance, Cent. Dig. §§ 969, 971, 973, 974, 977-997, 
1037, 1038; Dec. Dig. §§ 378[3], 390.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; Geo. McClain, Judge. 

Action by Pat O’Conner against the North River Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Wilson & Tomerlin, of Oklahoma City, for Plaintiff in Error. 
Scothorn, Caldwell & McRill, of Oklahoma City, for Defendant in 
Error. 
BLEAKMORE, C. 
This action was commenced in the district court of Oklahoma 
County by Pat O’Conner to recover against the North River 


* Decision rendered, July 11, 1916. On rehearing, May 22, 1917.- 164 
Pac. Rep. 982. Syllabus by the Court. 
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Insurance Company of New York on a standard form policy 
issued by it insuring him against loss or damage by fire to a cer- 
tain stock of merchandise in the sum of $1,000. The parties ap- 
pear and are referred to here as in the trial court. Plaintiff re- 
covered and defendant has appealed. Fire originating in another 
building was communicated to that in which the stock covered 
by the policy was situated, causing loss of more than $5,000. The 
policy contained what are commonly known as the “inventory, 
book warranty, and iron safe clauses,” and provides :— 

“The assured will keep such books and inventories, and also 
the last preceding inventory, securely locked in a fireproof safe 
at night and at all times when the building mentioned in this 
policy, or the portion thereof containing the stock described there- 
in, is not actually open for business; or, failing in this, the as- 
sured will keep such books and inventories at night, and at all 
such times, in some place not exposed to fire which would ignite 
or destroy the aforesaid building; and in case of loss the assured 
specifically warrants, agrees and covenants to produce such books 
and inventories for the inspection of said company. 

“In the event of failure on the part of the assured to keep and 
produce such books and inventories for the inspection of said 
company, this entire policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery 
thereon. * * * 

“This policy is made and accepted, subject to the following 
stipulations and conditions together with such other agreements 
or conditions as may be indorsed thereon or added hereto, and no 
officer shall have power to waive any provision or condition of 
this policy, except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added hereto, and as 
to such provision and condition, no officer, agent or representative 
shall have such power or be deemed to have held or waived such 
provisions or conditions, unless such waiver, if any, shall be writ- 
ten upon or attached hereto, nor shall any privileges or permis- 
sion effecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached. 

“This policy shall not be valid until countersigned by the duly 
authorized agent of the company at Geary, Okla., this 23d day 
of November, 1912. H. G. Bailey, Agent.” 

It is apparent that the policy sued on was issued in blank form, 
signed by the president and secretary of the company, and_filled 
in, countersigned, and delivered by its agent. The assured failed 
to comply with the provisions of the “iron safe clause,” and his 
inventory and books were destroyed with the stock of merchan- 
dise. It is pleaded and proved that with specific knowledge of the 
fact that plaintiff had no fire proof safe in which to keep his 
books and inventories, and did not intend to keep same at some 
other place not exposed to fire which might ignite or destroy the 
building in which the insured property was located, but, on the 





92 Insurance Law Journal, Vol. 50. [July, 1917. 


contrary, purposed to keep such books and inventories at night 
in said building, where he and his wife slept, the agent of de- 
fendant company represented to plaintiff, both before and after 
the complete execution and delivery of the policy, that if he and 
his wife slept and continued to sleep in said building, he would 
not be required to keep his books and inventories in a fireproof 
safe, or at some other place at night; that the fact of his sleep- 
ing in such building was a sufficient compliance with the terms 
of the policy; that plaintiff relied upon such representations and 
was induced thereby to accept the policy, pay the premium there- 
for, and keep his books and inventories in such building at night. 
where he and his wife continued to sleep. 

The question presented for our consideration is whether the 
knowledge and representations of its local agent who was author- 
ized to issue the policy are binding upon the defendant. 

In Western Nat. Ins. Co. vs. Marsh, 34 Okla. 414, 125 Pac. 
1094, 42 L. R. A. (N. S.) 991, where hundreds of authorities are 
collated, an action on a policy containing the provision :— 

“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of 
insurance, whether valid or not, on property covered in whole or 
in part by this policy” 

—it was held :— 

“When a local agent of a fire insurance company, who has the 
power to accept a risk and deliver the policy of insurance, at and 
prior to the time of the delivery of the policy, is advised and has 
full knowledge of the fact that other insurance upon the property 
is in force, and with that knowledge accepts the premium and de- 
livers the policy, such policy is binding upon the company, not- 
withstanding the fact that it contains a provision prohibiting the 
existence of concurrent insurance without written consent thereto 
indorsed on the policy, and notwithstanding it contains a provi- 
sion that none of the company’s officers or agents can waive any 
of its provisions, except in writing on the policy.” 

And in the body of the opinion it is said :— 

“* * * Tf, therefore, this agent have authority to make the 
contract of insurance, and authority to indorse thereon the con- 
sent of the company to the existence of other insurance, it seems 
to us that when he is advised of this other insurance, and has full 
knowledge thereof, and executes and delivers the contract and 
receives the premium from the insured, the company is bound by 
his knowledge, and that it is immaterial whether we call it a 
waiver or an estoppel, or any other name.” 

In Germania Fire Ins. Co. vs. Barringer, 43 Okla. 279, 142 
Pac. 1026, it is held :— 

“Where the local agent of a fire insurance company, who has 
power to accept the risk and deliver the policy of insurance, at 
and prior to the time of its delivery-in renewal of another policy 
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has knowledge of the fact that, intermediate the time of the 
issuance of the original and renewal policy, the title to the prop- 
erty whereon the insured building was located had changed, as- 
suming that fact to be material to the risk and that the insured 
failed to mention that fact at the time of the delivery of the 
renewal policy, held that, after having received the premium and 
delivered the policy, the same is binding upon the company, not- 
withstanding the fact that it contains a provision that none of 
the company’s officers or agents can waive any of the provisions, 
except in writing indorsed on the policy.” 

In Springfield Fire & Marine Ins. Co. vs. Halsey (not yet offi- 
‘cially reported) 153 Pac. 145, it is held :— 

“When a local agent of a fire insurance company, who has the 
power to accept a risk and deliver the policy of insurance, at 
and prior to the time of the delivery of the policy is advised and 
has full knowledge of the fact that a portion of the property in- 
sured is incumbered by a chattel mortgage, and with that knowl- 
edge accepts the premium and delivers the policy, such policy is 
binding upon the company notwithstanding it contains a provi- 
sion that none of the company’s officers or agents can waive any 
of its provisions, except in writing indorsed on the policy.” 

In Conley vs. Northwestern Fire & Marine Ins. Co., 34 Okla. 
749, 127 Pac. 424, it is held :-— 

“In an action brought on a fire insurance policy written prior 
to statehood in the Indian Territory, it was alleged in the edition 
that the defendant company knew that the fee-simple title to the 
land upon which the insured building was situated was in the 
Choctaw and Chickasaw Tribes of Indians, and not in the plain- 
tiff, and that defendant company for a long time prior thereto 
had been engaged in the fire insurance business in said territory 
and had full knowledge of the character of land titles therein, and 
that thereby the condition of the policy with reference to sole 
and unconditional ownership and fee-simple title to the plaintiff 
was waived. Held, that the petition stated a good cause of action, 
and that the court committed reversible error in sustaining de- 
fendant’s demurrer to plaintiff’s petition. Under the facts 
charged, the defendant company was estopped from claiming a 
forfeiture under the terms of the policy.” 

See, also, Rochester German Ins. Co. vs. Rodenhouse, 36 Okla. 
378, 128 Pac. 508. ; 

In the instant case the insurer appointed an agent, vouching, 
impliedly, at least, for his competency and trustworthiness, who, 
with full knowledge of all the facts which might, and now are, 
insisted upon to avoid the same, completed the execution and de- 
livered the policy in suit to the assured, who, relying upon the 
truth of the representations of such agent, was induced thereby 
to pay the premium, accept the policy, and pursue a course of 
conduct conformable to such representations, believing himself 
indemnified. In such circumstances, where the company has re- 
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ceived and retained the premium recognizing the existence and 
validity of the contract until loss has occurred thereunder, it will 
not be thereafter permitted to escape liability by denying the 
integrity, and repudiating the acts of the agent. The company is 
estopped to invoke in avoidance the very thing its agent repre- 
sented to be compliance with the contract. 

In Niagara Fire Ins. Co. vs. Brown, 123, Ill. 356 15 N. E. 166, 
it is held :— 

“A waiver by an insurance agent duly authorized to issue and 
deliver policies and receive premiums of the conditions of a 
printed slip, attached to the policy and signed by the agent alone, 
and providing that the policy shall be void for failure to keep the 
inventories and books of the assured in a fireproof safe, is bind- 
ing upon the company.” . 

See, also, Carp vs. Queen Ins. Co., 116 Mo. App. 528, 92 S. W 
1137. 

It will be seen from the foregoing decisions that the established 
rule in this jurisdiction is that the knowledge of an agent of a fire 
insurance company who has power to accept a risk and counter- 
sign and deliver a policy of insurance is the knowledge of and 
binding upon the company, and, notwithstanding provisions to 
the contrary in the policy, may waive compliance with certain of 
its terms on the part of the assured, or may estop the company 
to insist upon a forfeiture for failure to comply therewith. Such 
rule must on principle apply alike to all provisions of the contract 
inserted for the benefit of the company including the “iron safe 
clause.” 

The judgment of the trial court should be affirmed 


PER CurRIAM. 


Adopted in whole. 


On Rehearing. 
PER CuRIAM. 

On rehearing it is urged that the opinion by the commission 
has not passed upon the real question claimed to be decisive of 
this case, viz.: that the alleged agreement of the agent who 
countersigned and delivered the policy was a parol variance of a 
written contract, and that the opinion is in conflict with prior 
and controlling decisions of this court which have been over- 
looked. The decisions referred to are in cases where the contract 
of insurance was written prior to statehood, at which time the 
rights of the parties were determined by the rule announced by 
the Supreme Court of the United States in Northern Assurance 
Co. vs. Grand View Building Ass’n, 183 U. S. 308, 22 Sup. Ct. 
133, 46 L. Ed. 213, which was held to be controlling or in cases 
not involving insurance contracts. In all of that class of deci- 
sions affecting insurance contracts relied upon the question as 
to whether the court would follow the same rule was reserved 
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with reference to contracts made after statehood. The opinion 
of the commission discloses that this court has declined to follow 
the rule in cases involving contracts made after the admission of 
the state. The present case is not different in principle from 
those cited in the opinion where the issuing agent, with authority 
to countersign and deliver the policy, did so with knowledge of 
an existing incumbrance or of concurrent insurance or of a breach 
of the warranty of title. The agent was informed prior to and 
at the time the policy was delivered that the insured possessed 
no iron safe, and had been in the custom of sleeping in the rear 
of the store building where the books were kept. When the 
agent, with knowledge of these facts, delivered the policy and 
accepted the premium, this constituted a waiver of this condition, 
and the company is precluded from setting up failure to comply 
therewith as a forfeiture of the policy. Sprott vs. New Orleans. 
Ins. Ass’n, 53 Ark. 215, 13 S. W. 799; Bush vs. Mo. Town Mut. 
Ins. Co., 85 Mo. App. 155; Rudd vs. Am. Guar. Fund. Mut. Fire 
Ins. Co., 120 Mo. App. 1, 96 S. W. 237; Phoenix Ins. Co. vs. 
Randle, 81 Miss. 720, 33 South. 500; Mitchell vs. Miss. Home 
Ins. Co., 72 Miss. 53, 18 South. 86, 48 Am. St. Rep. 535; Harvey 
vs. Parkersburg Ins. Co., 37 W. Va. 272, 16 S. E. 580; Hanover 
Fire Ins. Co. vs. Dole, 20 Ind. App. 333, 50 N. E. 772; Ger- 
mania Ins. Co. vs. Ashby, 112 Ky. 303, 65 S. W. 611, 99 Am. St. 
Rep. 295; Home Ins. Co. vs. Gurney, 56 Neb. 306, 76 N. W. 553; 
3 Cooley’s Briefs on Ins., 2644. 

In Rudd vs. American Guaranty Fund Mutual Fire Insurance 
Co., 120 Mo. App. 1, 96 S. W. 237, defendant claimed that the 
oral assent by its agent to plaintiff’s keeping his books and inven- 
tories in the storeroom and exposed to destruction by a fire which 
would destroy the merchandise was given during the negotiations: 
for insurance and anterior to the delivery of the policy, and that 
such oral agreement was superseded by the policy which when 
delivered became the sole evidence of the contract. It was held 
that the trial court committed no error in refusing to instruct a 
verdict for the company, because plaintiff failed to preserve his 
books and inventories safe from fire, and instructed that, if he 
communicated to the agent the facts regarding his inability to 
comply with the iron safe clause, and the agent consented to 
waive compliance, the failure of plaintiff to comply therewith was 
not a defense. 

Mitchell vs. Mississippi Home Insurance Co., 72 Miss. 53, 18 
South. 86, 48 Am. St. Rep. 535, involved the same question. 
The trial court refused to permit appellant to file a replication to 
a plea setting up a failure to comply with the iron safe clause. 
Her replication alleged, in substance, that when the contract for 
insurance was made the defendant knew that plaintiff had no 
safe and did not intend to procure one, and that plaintiff in- 
tended to keep her books in the store and at her dwelling house 
just as they were kept when the contract of insurance was made 
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The refusal of the court to permit this plea to be filed was held 
error, and in so holding the court said :— 

“To ask us to hold that an insurance company shall ostensibly 
contract for keeping an inventory and books of account in an 
iron safe, or at some secure place apart from the premises on 
which the property insured is kept, and yet, with full knowledge 
that the insured had and intended to have no safe, and with full 
knowledge that such inventory and books of account had been 
kept and were to be continued to be kept, at the store, to receive 
the insured’s premiums as for a valid policy, the company in- 
tending to deny its validity if loss should occur, is to ask us to 
sanction trickery and fraud. The insurer cannot be permitted to 
collect premiums with full knowledge of the existence of facts 
which might avoid the policy, and with full knowledge of the 
insured’s purpose to continue, in disregard of a provision work~ 
ing a forfeiture, to conduct the business as theretofore in such 
disregard. We cannot legalize by our sanction such perfidy.” 

The Supreme Court of Nebraska in Home Fire Ins. Co. vs. 
Gurney, 56 Neb. 306, 76 N. W. 553, considered a similar ques- 
tion. The plaintiff in that case had told the agent of defendant 
that he had no safe and had no place to keep the books other than 
his store and was informed by the agent that it would make no 
difference, and upon this statement the plaintiff paid and the 
company received the premium for the policy, and it was held 
that the company was bound thereby. We are not without au- 
thority upon this question in this state. While not involving the 
precise facts, the case of Scottish Union & National Ins. Co. vs. 
Cornett Bros., 42 Okla. 645, 142 Pac. 315, supports the conclusion 
of the commission. In that case it was said that the company 
should be held to have waived the iron safe clause because the 
agents who issued the policy had knowledge that the insured had 
no iron safe, and for that reason kept the policy in their own 
safe for safekeeping for the insured, but these facts were held 
not sufficient to constitute a waiver of the provision for keeping 
the books and inventories safe from loss by keeping them in a 
safe place elsewhere. The policy of the law in this state is well 
summed up in Liverpool & London & Globe Ins. Co. vs. Cargill, 
44 Okla. 735, 145 Pac. 1134, in the third paragraph of the sylla- 
bus, as follows :-— 

“Any agreement, declaration, or course of action on the part of 
the insurance company which leads a party insured honestly to 
believe that, by conforming thereto, a forfeiture of his policy will 
not be incurred, followed by due conformity on his part, will 
estop the company from insisting upon the forfeiture, although it 
might be claimed under the express letter of the contract.” 

We think the commission has reached the correct result, and 
that its opinion should be approved. When the agent, with full 
knowledge of the facts, accepted the premium and delivered the 
policy, he was acting for the company with authority to waive 
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any provision of the policy and knowledge imparted to him was 
notice to the company, and with that notice and knowledge it ac- 
cepted and retained the premium paid by plaintiff, and will not 
now be heard to urge a forfeiture of the policy because of the 
failure of plaintiff to comply with a provision thereof which has 
been waived. 

The rule which defendant urges does not apply upon the state 
of facts here presented, and the petition far rehearing is there- 
fore denied. All the Justices concur. 


TODD vs. SECURITY INS. CO. (No. 12397.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—FIRE INSURANCE—INSTRUCTIONS. 

In action on fire policy where the insurer separately pleaded fire by 
design of the insured, gross negligence of the insured, and failure to 
use all practical means to preserve the property, it was error to in- 
struct permitting recovery unless all three defenses were proved. 

(For other cases, see Insurance, Cent. Dig. § 1778; Dec. Dig. § 669[10].) 


2. INSURANCE—FIRE INSURANCE—INSTRUCTIONS. 


In action on fire policy, evidence held to require submission of issue 
whether plaintiff burned the building intentionally. 


(For other cases, see Insurance, Cent. Dig. §§ 1744, 1762; Dec. Dig. § 
668[10].) 


Appeal from Circuit Court Howard County; A. H. Waller, Judge. 
Action by Strother H. Todd against the Security Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


Bruce Barnett, of Kansas City, and Sam. C. Major, of Fayette, for 
Appellant. 


John Cosgrove, of Boonville, for Respondent. 


* Decision rendered, Apr. 30, 1917. 194 S. W. Rep. 734. 


MAUGHIMAN er at. vs. NATIONAL-BEN FRANKLIN 
FIRE INS. CO. (No. 12354.)* 


(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE—FIRE INSURANCE—INSPECTION AFTER FIRE 
—PROVISION OF POLICY. 


Under provision of fire policy that insured, as often as required, should 
exhibit to a person designated by insurer all that remained of the 


* Decision rendered, Apr. 30, 1917. 194 S. W. Rep. 893. 
Vol. L—7. 
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property, though the injury to insured furniture was by water and 
falling plaster, and it has been dried and cleaned, an inspection should 
on demand be allowed. 


(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 563.). 


j eee from Circuit Court, Grundy County; G. W. Wanamaker, 
udge. 

Action by Joseph S. Maughiman and another against the National- 
Ben Franklin Fire Insurance Company. Judgment for plaintiffs, and de- 
fendant appeals. Reversed and remanded for new trial. 


Bruce Barnett and Joseph E. Brown, both of Kansas City, for Appel- 
lant. 

Lesley P. Robinson, of Trenton (J. D. Allen, of Chillicothe, on the 
brief), for Respondents. 


WALLER vs. CITY OF NEW YORK INS. CO.* 
(Supreme Court of Oregon.) 


1. INSURANCE—CONSTRUCTION OF FIRE POLICY—ABSOLUTE 
OWNERSHIP. 

A party in possession under a partly performed contract for the purchase 
of realty is the sole and unconditional owner in fee simple within 


the Oregon standard fire insurance policy. 
(For other cases, see Insurance, Cent. Dig. §§ 617-620; Dec. Dig. § 282[8].) 


3. INSURANCE—PLEADING—REPLY—WAIVER. 

An insured cannot declare upon the policy and, when charged by the in- 
surer’s answer with shortcomings, reply that such omissions were 
waived. 

(For other cases, see Insurance, Cent. Dig. § 1628; Dec. Dig. § 641[2].) 


6. INSURANCE—FRAUDULENT REPRESENTATIONS—PLEAD- 
ING. 


A fraudulent misrepresentation avoiding a fire insurance policy must have 
been knowingly false, have misled the insurer, and increased the 
risk. 


(For other cases, see Insurance, Cent. Dig. § 540; Dec. Dig. § 256[2].) 


7. INSURANCE—FRAUDULENT REPRESENTATIONS—PLEAD- 
ING. 

Defendant fire insurance company’s allegations that plaintiff secured in- 
surance on a house which defendant had previously refused to in- 
sure by misstating its name and location, held insufficient where facts 
showing the materiality of such representations or the resulting 
damage to defendant were not stated. 

(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. 
§ 640[2].) 


Department 1. Appeal from Circuit Court, Multnomah County; T. E. 
J. Duffy, Judge. 


* Decision rendered, May 15, 1917. 164 Pac. Rep. 959. 





Fire, &c.] Hurst Home Ins. Co. vs. Deatley. 99 


Action by Frank L. Waller against the City of New York Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


F. S. Senn, of Portland (Senn, Elkwall & Recken, of Portland, on 
the brief), for Appellant. 

M. W. Seitz, of Portland (Seitz & Clark, of Portland, on the brief), 
for Respondent. 


HURST HOME INS. CO. vs. DEATLEY.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—CONTRACT—VALIDITY. 


A fire insurance policy provision prohibiting insured from taking out 
other insurance on the property insured, or its contents, is valid. 


(For other cases, see Insurance, Cent. Dig. § 856; Dec. Dig. § 336[1].) 


2. INSURANCE — CONSTRUCTION OF CONTRACT — “ADDI- 
TIONAL INSURANCE.” 


A provision in a fire insurance application and policy prohibiting insured 
from taking out additional insurance in any other company either on 
the property described or its contents prohibits additional insurance 
on property covered by the policy, but is inapplicable where only 
a barn was covered by the policy, and its contents were later insured 
in another company. 

(For other cases, see Insurance, Cent. Dig. §§ 862, 863; Dec. Dig. 
§ 336[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Additional Insurance.) 


3. INSURANCE—CONSTRUCTION OF CONTRACT FAVORING 
INSURED. 

A fire insurance policy susceptible of two constructions will be construed. 
in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. § §295; Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Nicholas County. 
Action by W. L. Deatley against the Hurst Home Insurance Com-— 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Cline & Hutchcraft, of Paris, and Morgan & Darragh, of Carlisle, for 
Appellant. 

Holmes & Ross, of Carlisle, John P. McCartney, of Flemingsburg, 
and Wm. Conley, of Carlisle, for Appellee. 


* Decision rendered, May 22, 1917. 194 S. W. Rep. 910. 
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SPRINGFIELD FIRE & MARINE INS. CO. vs. BOON. 
(No. 1706.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE—ACTION ON FIRE POLIC Y— FORFEITURE — 
SUFFICIENCY OF EVIDENCE. 

In an action on a fire insurance policy, evidence held to show a violation 
of provisions forfeiting policy in case of change in insured’s interest 
or continued vacancy of buildings. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


2. INSURANCE—FIRE—NECESSITY OF OWNERSHIP. 

The existence of an interest in the insured in property covered by the fire 
insurance policy is indispensable to its validity, since the contract is 
one of indemnity, and when such interest ceases the policy becomes 
invalid, 

(For other cases, see Insurance, Cent. Dig. § 794; Dec. Dig. § 328[1].) 


3. INSURANCE—FIRE—VALIDITY OF POLICY—CHANGE IN 
itu. 

Where insured’s trustee sold property under trust deed, purchaser agree- 
ing to deed property back to trustee, the insured ceased to have any 
interest therein, and the policy became void, which invalidity could 
not be waived, but liability must be re-established by a new contract, 
and insured’s only remaining interest was right to demand unearned 
premium. 

(For other cases, see Insurance, Cent. Dig. §§ 815-817; Dec. Dig. § 
328[14].) 


4. INSURANCE—FIRE—CHANGE IN TITLE— PURCHASER’S 
RIGHTS. 

The purchaser of insured property is not entitled to indemnity provided 
by the policy unless it has been assigned to him with insurer's con- 
sent. 

(For other cases, see Insurance,, Cent. Dig. § 485; Dec. Dig. § 215.) 


5. INSURANCE—ACTION ON FIRE POLIC Y—EXISTENCE OF 
NEW CONTRACT AFTER FORFEITURE—EVIDENCE. 

In action on fire insurance policy, evidence held insufficient to show 
execution of a new contract after insured had parted with title. 

(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


Error from District Court, Smith County; R. M. Smith, Judge. 

Action on fire insurance policy by C. W. Boon, trustee, against the 
Springfield Fire & Marine Insurance Company. Judgment for plantiff, 
and defendant brings error. Reversed, and judgment rendered for de- 
fendant. 


Locke & Locke, of Dallas, for Plaintiff in Error. 
Price & Beaird, of Tyler, for Defendant in Error. 


* Decision rendered, Mar. 1, 1917. Rehearing denied, Mar. 29, 1917. 194 
-S. W. Rep. 1006. 
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SCHOOL DIST. NO. 8, TWIN FALLS COUNTY, vs. TWIN 
FALLS COUNTY MUT. FIRE INS. CO.* 
(Supreme Court of Idaho.) 


5. INSURANCE—COUNTY MUTUAL FIRE INSURANCE COM- 
PAN Y—MEMBERSHIP—LIABILITY. 

A county mutual fire insurance company cannot accept a member whose 
liability may be limited. 

(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 


j an from District Court, Twin Falls County; E. A. Walters, 
udge. 

Action by School District No. 8 in the County of Twin Falls, State 
of Idaho, against the Twin Falls County Mutual Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


W. P. Guthrie and A. M. Bowen, both of Twin Falls, for Appellant- 
Longley & Walters, C. O. Longley, and Taylor Cummins, all of Twin 
Falls, for Respondent. 


* Decision rendered, May 4, 1917. 164 Pac. Rep. 1174. 


BOARDMAN ert at. vs. INSURANCE CO. OF STATE OF 
PENNSYLVANIA. kr At.* 


(Supreme Court of Oregon.) 


6. INSURANCE—CONDITIONS—WAIVER. 


Under Standard Policy Law (L. O. L. tit. 34, c. 6) §§ 4666, 4668, as 
amended by Laws 1911, p. 279, the statutory conditions as to owner- 
ship of insured property cannot be waived except in the manner 
provided in statute itself, which must be in writing attached to or 
upon the face of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1019; Dec. Dig. § 384.) 


Department 1. Appeal from Circuit Court, Multnomah County; 
George N. Davis, Judge. 

Action by E. C. Boardman and another against the Insurance Com- 
pany of the State of Pennsylvania and others. From a judgment, the 
named defendant appeals. Reversed and rendered. 


J. C. Veazie, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 
Wilson T. Hume, of Portland, for Respondents. 


* Decision rendered, Apr 17, 1917. 164 Pac. Rep. 558. 
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ST. PAUL FIRE & MARINE INS. CO. vs. MCQUARY. 
(No. 5764.) * 


(Court of Civil Appeals of Texas.) 


1. INSURANCE—ACTION—PLEADING—PROOF. 


In view of Rev. St. 1911, art. 4621, providing that all property of a wife 
owned before marriage shall be the separate property of the wife 
but during the marriage the husband shall have the sole management 
of it, in an action on a policy of fire insurance, proof that the prop- 
erty insured belonged to the wife of the plaintiff did not sustain his 
allegations that he was the owner of the property at the time the 
contract of insurance was made and at the time it was destroyed by 
fire. 


{For other cases, see Insurance, Cent. Dig. §§ 1554, 1642-1644; Dec. 
Dig. 645[5].) 


2. INSURANCE — INSURABLE INTEREST — SEPARATE PROP- 
ERTY OF WIFE. 

As a husband has no insurable interest in the separate property of his wife, 
a contract of insurance issued to a husband on property in fact owned 
by his wife is void and unenforceable. 


(For other cases, see Insurance, Cent. Dig. § 153; Dec. Dig. § 115[7].) 


3. INSURANCE—ACTION ON POLICY—INSTRUCTION OF VER- 
DICT. 

In an action on a fire policy issued to a husband in which it appeared 
that the husband had no insurable interest in the property insured, 
as it was the separate property of his wife, the trial court should 
have instructed a verdict for the defendant. 

(For other cases, see Insurance, Cent. Dig. §§ 1733, 1752; Dec. Dig. 
§ 668[1].) 


Error from Falls County Court; F. S. Heffner, Judge. 

Action by Arthur McQuary against the St. Paul Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Reversed and rendered. 


Elliott Cage, of Houston, for Plaintiff in Error. 
N. J. Llewellyn, of Marlin, for Defendant in Error. 


* Decision rendered, April 18, 1917. 194 S. W. Rep. 491. 








Fire, &c.] Riley vs. Z:tna Ins. Co. 


RILEY vs. AETNA INS. CO. (No. 3243.)* 
(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE—ACTION ON POLICY—SUFFICIENCY OF DE- 
CLARATION—STATUTE 


A declaration upon a policy of fee i insurance, though not in the form pre- 
scribed by section 61, c. 125, of the Code of 1913 (sec. 4815), but 
setting out in full the provisions of the policy and containing sub- 
stantially all the averments of the declaration prescribed by said 
statute, is good on demurrer. 


(For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 629[1].) 


2. INSURANCE—FIRE INSURANCE—PRODUCTION OF BOOKS 
AND INVOICES. 


In an action upon a policy of fire insurance for loss by fire of personal 
property it is a condition precedent to plaintiff's right of recovery, 
when demanded by the insurer by timely notice that he should pro- 
duce for examination on the trial, his books of account, bills, invoices, 
and other vouchers, as required by the policy, unless it is impossible 
or good cause be shown for his failure to do so, and defendant may 
stand upon his demand therefor; but if it appears on the trial that 
the insurer has himself procured such documentary evidence and 
produces it before the court and jury, he will not be heard on writ 
of error to this court to complain of the error in the trial court ruling 
him to trial without the production of such documents by the plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1520, 1796-1804; Dec. Dig. 
§§ 612[1], 674.) 


3. INSURANCE—FIRE INSURANCE—PROVISION AGAINST EN- 
CUMBRANCES—EFFECT OF BREACH. 


The existence of an encumbrance upon personal property insured by a 
policy of fire insurance at the time the policy is issued, or the 
placing of such encumbrance thereon afterwards and during the life 
of the policy, without the consent of the insurer endorsed thereon or 
attached thereto as proved by the policy, constitutes a breach of the 
warranty therein against such encumbrances, and, unless waived by 
the insurer, or he be estopped by some act or conduct on his part, 
amounting to waiver, and such breach of the warranty is relied on to 
defeat action on such policy, and specification thereof has been 
given as prescribed by the statute, no evidence of waiver or estoppel 
should be received unless specification thereof in writing has been 
given by the insured as required by the statute. 

(For other cases, see Insurance, Cent. Dig. §§ 829, 830, 1617, 1618; Dec. 
Dig. § 330[1], 640[2].) 


4. INSURANCE — DELIVERY OF POLICY— — AGENT FOR IN- 
SURED 

When a policy of fire insurance is regularly issued and left with the 
agent issuing it, a banker, for safe keeping, this constitutes delivery 
of the policy, and the agent of the insurer thereby becomes the agent 
for the insured for the custody of the policy, and the insured is 
bound to know the terms and conditions thereof; and cannot ex- 


* Decision rendered, April 17, 1917. 92 S. E. Rep. 417. Syllabus by 
the Court. 
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cuse his breach of any of the warranties therein on the ground of 
ignorance thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 220, 221, 226, 227; Dec. 
Dig. § 136[2].) 


5. INSURANCE—FIRE INSURANCE— ENCUMBRANCES — ES- 
TOPPEL. 


The fact that prior policies on the same property issued by the same agent 
for the same insurer had attached thereto the agreement of the 
insurer to an encumbrance then existing thereon, but which the agent 
knew at the time of issuing the policy sued on had been paid off, 
did not constitute notice to the insurer of the existence of a sub- 
sequent encumbrance upon the property, or put the insurer or his 
agent upon inquiry to ascertain the existence thereof, or estop him 
from relying on the breach of warranty in the policy against such 
encumbrance. 


(For other cases, see Insurance, Cent. Dig. §§ 977-997; Dec. Dig. 
§ 377[2].) 


6. INSURANCE—FIRE INSURANCE—VALUATION—QUESTION 
FOR JURY. . 

The provision in a policy of fire insurance against false swearing is not 
violated by the insured by slight overestimates in his proofs of loss 
of the value of the property destroyed, but when the disparity between 
the value so placed upon the property by him is so great, and so out 
of proportion to the actual value thereof as shown upon the trial 
as to plainly evince intent on his part to defraud the insurer, the 
question becomes one of law for the court and not of fact for the 
jury, and defendant is entitled to an instructed verdict in his favor. 

(For other cases, see Insurance, Cent. Dig. §§ 1362-1366, 1747, 1749, 1750, 
1766, 1768; Dec. Dig. §§ 553[1], 668[14].) 


Error to Circuit Court, Roane County. 

Action by P. W. Riley against the AZtna Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed, and verdict set 
aside. 


Pendleton, Mathews & Bell, of Grantsvville, for Plaintiff in Error. 
Ryan & Boggess, of Spencer, for Defendant in Error. 


—_——_—_——-@e@. ----—- 


MOORE vs. DIXTE FIRE INS. CO. (No. 7928) .* 
(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE — FIRE INSURANCE—ACTION ON POLICY— 
PAYMENT OR ADJUSTMENT—QUESTION FOR JURY. 

Under the evidence submitted in this case, it was a question for the jury 
whether the insurer had absolutely refused to pay the loss under the 
policy of fire insurance or had made a bona fide attempt to adjust it. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


* Decision rendered, Apr. 25, 1917. 92 S. E. Rep. 302. Syllabus by the 
Court. 
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Error from City Court of Richmond County; J. C. C. Black, Jr.,. 
Judge. 

Action by O. O. Moore against the Dixie Fire Insurance Company. 
Judgment of nonsuit, and plaintiff brings error. Reversed. 


C. Henry & R. S. Cohen, of Augusta, for plaintiff in Error. 
Barrett & Hull, of Augusta, for Defendant in Error. 


PETTIJOHN vs. ST. PAUL FIRE & MARINE INS. CO. 
(No. 20674.) * 


(Supreme Court of Kansas.) 


1. INSURANCE—FIRE INSURANCE—AVOIDANCE—ADDI- 
TIONAL INSURANCE. 

A provision in a fire insurance policy that the taking of other insurance: 
without the consent of the secretary and general agent of the in- 
surer shall avoid the entire policy is binding on the parties, and the 
taking of additional insurance without such consent defeats a re- 
covery under the policy, unless the condition has been waived or 
abrogated by an authorized officer or agent of the company. 

(For other cases, see Insurance, Cent. Dig. §§ 857, 858; Dec. Dig. 
§ 336[2].) 


2. INSURANCE—“GENERAL AGENT”’—KNOWLEDGE OF AGENT 
—WAIVER OF CONDITION. 

A local soliciting agent without authority to write or issue policies, but 
who merely procures applications, collects premiums and sometimes 
delivers policies when payments are made, is not a general agent of 
the insurer, and his knowledge that other insurance had been subse- 
quently taken is not chargeable to the insurer; nor did the insurer 
herein in any way waive or abrogate the condition which was violated 
by the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100, 969, 971, 973, 974, 
977-997, 1027; Dec. Dig. §§ 733, 378[3], 388[3].) 

(For other definitions, see Words and Phrases, First and Second Series,. 
General Agency or Agent.) 

Johnston, C. J., and West, J., dissenting. 


Appeal from District Court, Norton County. 

Action by B. W. Pettijohn against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded, with directions to enter judgment for defendant. 


* Decision rendered, May 12, 1917. 164 Pac. Rep. 1096. Syllabus by the- 
Court. 
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Robert W. Hemphill, of Norton, and Foulke, Matson & Wall, of 
Wichita, for Appellant. 
L. H. Wilder and Thompson & Johnson, all of Norton, for Appellee. 


BOULANGER vs. BRITISH UNDERWRITERS ET At. 
(No. 20834.) * 


(Supreme Court of Louisiana.) 


INSURANCE—FORFEITURE OF POLICY—KEEPING BOOKS. 


A provision in a fire policy requiring assured to keep a set of books pre- 
senting a complete record of business transacted, including purchases, 
sales and shipments both for cash and credit, was not complied with 
by making a memorandum on a slip of paper of each cash receipt and 
each credit sale and entering these items in the cashbook and ledger 
weekly and keeping no account of purchases except by preserving the 
invoices of those purchases for which there were invoices, since the 
policy required the books to be kept in the usual customary way, and 
the entries should be made at or near the time the transactions 
occurred. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[3].) 


Appeal from First Judicial District Court, Parish of Caddo; T. F. 
Bell, Judge. 

Action by A. E. Boulanger against the British Underwriters and 
-others. Judgment for defendants, and plaintiff appeals. Affirmed. 


Alexander & Wilkinson, of Shreveport, for Appellant. 
McLaurin & Armistead, of Vicksburg, Miss., and G. W. Hardy and 
J. S. Atkinson, both of Shreveport, for Appellees. 


~* Decision rendered, Apr. 16, 1917. 75 South. Rep. 207. Syllabus by 
Editorial Staff. 





KAHN er at. vs. AMERICAN INS. CO. ev AL. 
(No. 20300[66].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE — LEASEHOLD INTEREST — TERMINATION OF 
LEASE—EVIDENCE. 


In an action upon an insurance policy insuring lessees’ leasehold interest 
against loss by fire, where the lease contains a provision: That in 
case the premises or any part thereof or any part of the buildings of 
lessors of which they form a part shall be destroyed or damaged by 


* Decision rendered, May 18, 1917. 162 N. W. Rep. 685. Syllabus by 
the Court. 
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fire or other unavoidable casualty, then the lease and the term de- 
mised shall terminate at the election of the lessor—held, that the 
lessor was under the evidence within his legal right in terminating 
the lease. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


2. INSURANCE—FIRE INSURANCE—LEASEHOLD INTEREST— 
CONSTRUCTION. 


A policy insuring lessee against loss to his leasehold, construed under the 
same rules of construction ,applicable to ordinary fire insurance 
policies. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


3. INSURANCE—FIRE INSURANCE—LEASEHOLD INTEREST— 
RELATIONS BETWEEN LESSEE AND LESSOR. 


In an action upon an insurance policy insuring lessee against loss to the 
leasehold, the contract relations between the lessor and lessee and a 
settlement of their differences arising from a fire to the leased prem- 
ises is a matter in which the insurer has no concern. 


(For other cases, see Insurance, Cent. Dig. §§ 1293, 1294; Dec. Dig. § 508.) 


Appeal from District Court, Ramsey County; J. C. Michael, Judge. 

Action by George M. Kahn and others against the American Insur- 
ance Company and others. Judgment for defendants, and from an order 
denying a motion for a new trial, plaintiffs appeal. Order reversed, and 
new trial granted. 


C D. & R. D. O’Brien and Morphy, Bradford & Cummins, all of St. 
Paul, for Appellants. 
Watson & Abernethty, of St. Paul, for Respondents. 


NATIONAL UNION FIRE INS. CO. vs. DICKINSON, State 
AuDITOR, ET AL. (No. 294.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE INSURANCE—PUBLIC CHARACTER OF 
BUSINESS. 

The business of fire insurance so affects the public interest that it is 
generally held to be a proper subject-matter for franchise and police 
regulation by the state, fire insurance being regarded as a commercial 
necessity, but the business is not so entirely of a public nature that the 
public can demand service of the companies authorized to do business 
in the state as they may do of purely quasi public corporations or 
agencies. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


* Decision rendered, Apr. 9, 1917. 194 S. W. Rep. 254. 
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3. INSURANCE— FOREIGN INSURANCE COMPANIES — CREA- 
TURES OF STATE—STATUTE. 


Since insurance companies, by virtue of Kirby’s Dig. § 4345, are author- 
ized to do business in the state only on the certificate of the state 
auditor that they have complied with all the laws affecting them, they 
are creatures of the state, and must conform to the laws and general 
policy of the state, and do no act, individually or in concert, having a 
tendency injuriously to affect the public, or the interest of any other 
insurance company authorized to do business in the state. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § by.) 


4. INSURANCE — REGULATION — ACTUARIAL BU REA U—AS- 
SESSMENT FOR SUPPORT—REASONABLENESS. 


Under the Acts 1913, p. 675, the Arkansas Actuarial Bureau was organ- 
ized by insurance companies doing business in Arkansas, and placed 
under a manager employed as common expert to inspect risks and 
advise the premium to be charged in accordance with schedule of 
rates filed with the Insurance Commissioner. One company did both 
an urban and a farm insurance business, and claimed, as against the 
manager of the bureau that its contribution to the expenses of the 
bureau should be calculated on the basis of its premium receipts from 
urban insurance only, it having filed with the state auditor its own 
farm insurance schedules, claiming that it did not employ the bureau 
in connection with its farm insurance activities. The manager of the 
bureau testified that it was impossible with respect to the bureau’s 
service to divide insurance into urban business on the one side, and 
farm business on the other, stating that there was practically no dif- 
ference between farm risks and the various other unrated risks, so 
far as the service of the bureau was concerned. Held, that the bu- 
reau’s method of making assessment was not an arbitrary and un- 
reasonable discrimination against the complaining company, the 
method being to levy an assessment of 1 per cent on the total pre- 
miums received by each company on all business done in the state, 
without making any exceptions for farm or any special kinds of 
insurance. 


(For other cases, see Insurance, Cent. Dig. § 2; Dec. Dig. § 14.) 


Appeal from Pulaski Chancery Court; Jno. E. Martineau, Chancellor. 
Action by the National Union Fire Insurance Company against J. S. 
Speed and M. F. Dickinson, State Auditor, as Insurance Commissioner. 


From a decree for defendants dismissing the complaint, plaintiff appealed. 
Affirmed. 


Hill, Brizzolara & Fitzhugh, of Ft. Smith, for Appellant. 
Cockrill & Armistead, of Little Roek, for Appellees. 
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FIRE ASS’N OF PHILADELPHIA vs. EVANSVILLE 
BREWING ASS’N.* 


(Supreme Court of Florida) 


1. INSURANCE—STANDARD MORTGAGE CLAUSE—CONSTRUC- 
TION. 


The standard mortgagee clause creates an independent contract of in- 
surance for the separate benefit of the mortgagee, ingrafted upon the 
main contract of insurance contained in the policy itself, and to be 
rendered certain and understood by reference to the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


2. INSURANCE—BREACH BY INSURED—VALIDITY AS TO 
MORTGAGEE. 

A policy of fire insurance in the standard form, which is void as to the 
assured owner, because of his breach of the warranty that his 
interest is not other than unconditional and sole ownership, Mays 
nevertheless be valid as to a mortgagee, when the mortgagee clause in 
the usual form is attached to the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 613, 614; Dec. Dig. 
§ 282[6].) 


3. INSURANCE—MORTGAGEE’S INTEREST—LEGAL TITLE. 


Where the purpose of a policy is to’insure to the mortgagee his interest 
in the property, which is that of a lien, the ownership of the legal 
title to the property is not material. 


(For other cases, see Insurance, Cent. Dig. §§ 613, 614; Dec. Dig. 
282[6].) 


4. INSURANCE—EXCEPTED RISK—BURDEN OF PROOF. 


An insurer has the burden of pleading and proving that a loss, or some 
portion thereof, of the insured property, was caused by an explosion 
for which, under the terms of the policy, is not liable. 

(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


5. INSURANCE — FIRE INSURANCE — RISK — PROXIMATE 
CAUSE. 

While the insurer is not liable for a loss caused by an explosion which 
was not produced by a preceding fire, yet if the explosion is caused 
by fire during its progress in the building, the fire is the proximate 
cause of the loss. the explosion being a mere incident of the fire, and 
the insurer is liable. 


(For other cases, see Insurance, Cent. Dig. §§ 1134, 1141; Dec. Dig. § 421.) 


6. INSURANCE — FIRE INSURANCE — RISK — EXPLOSION 
—“DIRECT LOSS OR DAMAGE BY FIRE.” 
Where an explosion is an incident to a fire already in progress, the burn- 


ing of the building is a “direct loss or damage by fire,” within the 
meaning of the policy. If the explosion is not caused by a pre- 


sce ar ees cine ce oi ett Heese emanate apres een 
* Decision rendered April 19, 1917. 75 South. Rep. 196. Syllabus by 
the Court. 
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existing fire the insurer is liable “for the damage by fire only,” if any, 
after the explosion. 
(For other cases, see Insurance, Cent. Dig. §§ 1134, 1141; Dec. Dig. § 421.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Direct Loss.) 


7. INSURANCE—FIRE INSURANCE—ACTION ON POLICY—IN- 
STRUCTION. 

The refusal to give a requested charge that if the building was substan- 
tially demolished and fell down as the result of an explosion, and not 
as the result of fire, the verdict should be for the defendant, was 
not error, since the charge did not permit a verdict for the plaintiff 
if a fire in the building caused the explosion. 


(For other cases, see Insurance, Cent. Dig. § 1778; Dec. Dig. § 669[10].) 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Action by the Evansville Brewing Association against the Fire Asso- 
ciation of Philadelphia. Demurrer to declaration overruled, demurrer to 
third plea sustained, and judgment for plaintiff, and defendant brings. 
error. Affirmed. 


Knight, Thompson & Turner and James F. Glen, all of Tampa, for 
Plaintiff in Error. 
McKay, Withers & Phipps, of Tampa, for Defendant in Error. 


BOUTROSS Et aL. vs. PALATINE INS. CO., Lrv., of Lonpon, 
ENGLAND—SAME vs. CONTINENTAL INS. CO. or NEw 
Yorx.—SAME vs. FIDELITY-PHENIX FIRE INS CO. or 
New York. (Nos. 20869, 20870, 20871.) * 


(Supreme Court of Kansas.) 


1. INSURANCE—FIRE INSURANCE—AWARD OF APPRAISERS— 
VALIDITY. 


in an action upon an award of appraisers appointed to determine a loss 
under policies of fire insurance, held, upon the facts stated in the 
opinion, that the award was not void because the appraisers failed to 
comply strictly with a provision in the agreement of submission that 
“the appraisers shall then determine the actual cash value of each 
article and place the damages on each at a definite sum per yard, 
pound, bushel, or gallon, etc., as the case may require in their proper 
cohimns.” 


(For other cases, see Insurance, Cent. Dig: § 1430; Dec. Dig. § 574[1].) 


2. INSURANCE—FIRE INSURANCE—APPRAISAL AND AWARD. 
The agreement for submission provided for the appointment of two ap- 
praisers, who shall appoint an umpire, and that an award signed 


* Decision rendered, May 12, 1917. 164 Pac. Rep. 1069. Syllabus by 
the Court. 
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by any two of the three should be binding upon the parties. Held, 
that one of the appraisers could not by withdrawing from the appraisal. 
prevent the other two from completing the award. 

(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; Dec. 
Dig. § 572.) 


3. INSURANCE—FIRE INSURANCE— PROOFS OF LOSS— 
AMOUNT OF LOSS. 


The amount claimed in the proof of loss will not preclude the assured 
from showing a greater loss, where the insurer has not been misled 
or induced to change its position by the statements in such pre- 
liminary proof. 

(For other cases, see Instirance,’ Cent. Dig. §§ 1337, 1359-1361; Dec. 
Dig. § 550.) 


Appeal from District Court, Wyandotte County. 

Separate actions by John A. Boutross and R. A. Boutross, partners-. 
doing business under the firm name and style of Boutross Bros. against 
the Palatine Insurance Company, Limited, of London, England, the Con- 
tinental Insurance Company of New York, and the Fidelity-Phenix Fire- - 
Insurance Company of New York upon appraisal and award by arbitrators 
appointed under provisions of policies issued by the defendant companies. 
Judgment for plaintiffs, and the defendant companies appeal. Affirmed. 


McAnany & Alden, of Kansas City, Kan., Geo. L. Boyle and L. C: 
Boyle, both of Kansas City, Mo., and T. M. Van Cleave and Samuel” 
Maher, both of Kansas City, Kan., for Appellants. 

Bruce Barnett. of Kansas City, Mo., J. K. Cubbison, of Kansas City, 
Kan., and Myron Witten, for Appellees. 


LIVERPOOL & LONDON & GLOBE INS. CO., Lrv., or Liv- 
ERPOOL, ENGLAND, vs. PAYTON et au. (No. 306.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—ESTOPPEL—FALSE ANSWERS IN APPLICA- 
TION. 

A fire insurance company is estopped from avoiding a policy upon the 
ground that the present value, instead of cost price, of the property 
was stated in the application, where insured explained the facts to 
the insurer’s local agent, who inserted the figures. 


(For other cases, see Insurance, Cent. Dig. § 1003; Dec. Dig. § 379[5].) 

2. INSURANCE—APPLICATION—SUFFICIENCY OF ANSWER. 

A negative answer to question whether any other company had declined 
fire insurance on plaintiff’s property is correct, although an application 


had previously been refused by a concern because it did not write: 
that kind of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 652-655; Dec. Dig. § 286.) 
* Decision rendered, April 10, 1917. 194 S. W. Rep. 503. 
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3. INSURANCE—ESTOPPEL—FALSE ANSWERS IN APPLICA- 
TION. 


An insurance company is estopped from defending upon ground that in- 
surer falsely answered the question whether other concerns had de- 
clined him fire insurance where he explained the facts to the insurer’s 
local agent who inserted the answer. 


(For other cases, see Insurance, Cent. Dig. § 1003; Dec. Dig. § 379[5].) 


4. INSURANCE—WAIVER—PRESENTING PROOFS OF LOSS. 


Where an insurer’s local agent repeatedly advised insured that his claim 
would be paid, and its adjuster arranged for a meeting to make a 
final settlement which was indefinitely postponed, presentation of 
proofs of loss was waived. 


(For other cases, see Insurance, Cent. Dig. § 1383; Dec. Dig. § 558[2].) 


5. INSURANCE—LOCAL AGENT—AUTHORITY TO WAIVE PRE- 
SENTATION OF PROOFS OF LOSS. 

A local agent authorized to solicit fire insurance, write and deliver 
policies, collect premiums, and notify the company of losses has 
prima facie authority to waive presentation of proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1374, 1376, 1377; Dec. Dig. 
§ 556[1].) 


6. INSURANCE—LIABILITY OF INSURER—FIRE INSURANCE. 

A fire insurance policy provision conflicting with Kirby’s Dig. § 4375, 
providing that in case of total loss the policy shall be a liquidated de- 
mand for its full amount, is void. 

(For other cases, see Insurance, Cent. Dig. §§ 1270-1272; Dec. Dig. 
§ 495[1].) 


Appeal from Circuit Court, Sebastian County;; Paul Little, Judge. 

Action by J. C. Payton and the Ft. Smith Cotton Oil Company 
against the Liverpool & London & Globe Insurance Company, Limited, 
of Liverpool, England. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


J. A. Watkins and S. M. Wassell, both of Little Rock, for Appellant. 
Kimpel & Daily, of Ft. Smith, for Appellees. 





A.&H.] Howes vs. lowa State Trav. Men’s Assn. 


ACCIDENT AND HEALTH. 


UNITED STATES DISTRICT COURT. 


S. D. Iowa, Centra Division. 


HOWES 


US. 


IOWA STATE TRAVELING MEN’S ASS’N. (No. 116-M.)* 


INSURANCE—ACCIDENT INSURANCE~—ACTION ON POLICY— 
DIRECTION OF VERDICT. 

Evidence, in an action to recover for the death of the insured in an ac- 
cident certificate issued by the association whose by-laws exempted it 
from liability for death by suicide, committed while sane or insane, 
held to so clearly show that the insured committed suicide while in- 
sane that a contrary verdict would be unsupported and to require the 
direction or a verdict for the defendant. 


(For other cases, see Insurance, Cent: Dig. § 1720; Dec. Dig. § 665[6].) 


At Law. Action by Ellen Louise Howes against the Iowa State 
Traveling Men’s Association. On direction of verdict for defendant. 


James E. Fenton, of San Francisco, Cal., and Miller & Wallingford, 
of Des Moines, Iowa, for Plaintiff. 
Sullivan & Sullivan, of Des Moines, Iowa, for Defendant. 


Remarks by the Court on Motion of the Defendant for 
Peremptory Direction of Verdict. 


McPue_rson, D. J. 

Neither party having further testimony to offer, the defendant 
moves the court for a peremptory direction to the jury to return 
a verdict for the defendant. 

There is no proposition of law better settled than that such 
a motion should be sustained or overruled accordingly as to 
whether the court is of the opinion that a verdict otherwise 
given should be followed by judgment thereon, or order such 
verdict be vacated on motion for new trial. The Iowa courts 
so hold, and such holding is uniform in all the courts of 
the United States. The reason of the rule is logical and 
apparent. It would be folly and a mere waste of time, adding 
materially to the expense of litigants, if a verdict should be re- 
ceived from the jury, at once followed by an order vacating the 
same. The province of the jury is to make findings of fact on 
controverted and material questions of fact. If reasonable men 
would differ as to such a verdict, it is a question for the jury. 
If it is apparent that the jury can otherwise find, such motion 


* Decision rendered, Nov. 29, 1912. 241 Fed. Rep. 278. 
Vol. L—8. 
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should be overruled. These fundamental propositions, conceded 
by all, must control me in the ruling I am about to make. 

The plaintiff herein is the beneficiary under a certificate issued 
by the defendant August 2, 1909, pursuant to the application of 
deceased made a few weeks prior thereto. The insured died on 
January 4, 1911. Up to the time immediately preceding his death, 
he had complied with all the rules and regulations and by-laws 
of the defendant company. He was not in arrears for dues or 
assessments. Therefore the only question is whether or not the 
injury by a gunshot wound in the head in the nighttime of Jan- 
uary 4, 1911, comes within the liability clauses of the certificate 
and by-laws and the application of Mr. Howes. That he died 
instantly following the gunshot wound in the head there can be 
no doubt. That both the insured and his beneficiary, the wife, 
are bound by the by-laws, there can be no doubt. The defendant 
company is a mutual assessment company, with full power on the 
part of its board of directors and officers to change the by-laws 
from time to time. But in so far as the same respects this case 
there can be no change in the by-laws from the time of his ap- 
plication until his death. But, even if there were, the insured 
would be bound thereby, notwithstanding that every one knows 
who is familiar at all with insurance matters, that the insured, 
except in rare instances, have nothing whatever to do with these 
changes. These changes are brought about by those in authority, 
who too often perpetuate themselves in office with never an at- 
tendance of the members, excepting in very limited numbers, ex- 
cepting in instances where there are excitements growing up 
from the strife for position and the excitement of some election 
of officers. 

The by-laws are exceedingly technical, and too often too tech- 
nical to meet the approval of men of experience, on almost every- 
thing except as to the payment of premiums or assessments. 
Usually there are many times more technicalities in such com- 
panies by way of defensive matters than are to be found in the 
policies issued by insurance companies. But those matters have 
nothing to do with this case except to invoke the well-known rule 
that, if the by-laws and certificate are susceptible of two or more 
constructions, the court must adopt that one construction most 
favorable to the insured and the beneficiary. I mention these 
matters because of the defenses pleaded under section 6 of article 
6 of the by-laws, one of which reads that there shall be no 
liability “from any injury resulting from the discharge of fire- 
arms when there is no eyewitness to the discharge, except the 
member himself.” There are five or more defensive matters in 
that section. In some instances such defensive matters refer 
specifically to death; but it will be observed that as to the clause 
just quoted the word “injury” is used, and the word “death” is 
not used. I am partially—and only partially—inclined to believe 





A.&H.| Howes vs. lowa State Trav. Men’s Assn. 115 


that observing the proper rule of construction, as before stated, 
it means, in a case of alleged liability, where there is an injury 
followed by death. But without ruling specifically on the ques- 
tion, I pass that by. 

The burden of proof is on the plaintiff to show that the injury 
resulting in a death was accidental. There was no eyewitness. 
The presumption of the law is, as gained from long time ex- 
perience, and the belief existing in every man’s mind, that all 
persons of sound mind, whatever the age may be, desire to live. 
A person old in years, fully believing in a future state of happi- 
ness, may truthfully say that he is ready,to die; but he will also 
truthfully say that he does not yet desire to die. That presump- 
tion stands as an affirmative fact in favor of the insured, but it is 
not a conclusive presumption. It is to be weighed in con- 
junction with all the attendant facts disclosed. Most of the 
facts in this case are not disputed. The plaintiff and her husband 
for about six weeks had been occupying apartments in a Los 
Angeles hotel. These apartments fronted Clay street on the fifth 
floor, although at the west end of that floor an opening was had 
on another street by the name of Olive. The husband of plaintiff 
for a day or two had been in a highly nervous mental condition. 
He had been studying certain books with reference to mental 
telepathy, or some kindred subject, and was a full believer in 
those teachings. The north end of the apartment was the 
kitchen, then came the family rooms, used as a parlor and bed- 
room, then to the south was a bathroom, with a window opening 
on the street. At about 2 o’clock in the morning, Mr. Howes 
was unable to sleep and had a revolver in his hand. Some alter- 
cation occurred, he believing that some person in some mysterious 
way was seeking to do him harm. He was in fear of such harm 
being brought about, and rather than submit to such harm he 
preferred death. He also believed that harm would be inflicted 
upon his wife. He said that-in order to prevent these things they 
would both die together, and die in advance of such harm. His 
revolver was discharged. The plaintiff, within a few hours there- 
after, repeatedly stated that her husband had tried to kill her. 
Such must have been her state of mind. Upon pretenses to 
avoid him temporarily, she escaped from the rooms and did not 
have the courage to return for the balance of the night, but 
occupied a bed with a lady in other apartments on the same floor. 
Early in the morning officers were summoned, and she still had 
apprehension of harm and warned the officers to be on their 
guard. The officers acted accordingly. When she escaped from 
her rooms, her husband locked the doors, and they could not be 
unlocked from the outside. He went into the bathroom, not only 
locked the door from the inside, but securely bolted the same 
by placing the top of the chair under the door knob. Within a 
few minutes thereafter he was dead. There was no eyewitness. 
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Rooms across the street, but on a lower floor, were used as 
billiard rooms. The plaintiff says she could see the billiard playing 
from her room. It is possible that billiard players from across 
the street could have looked into the bathroom, but this is a mere 
surmise. All the testimony, including the declarations of the 
plaintiff immediately following, left no doubt but that there was 
no eyewitness. There is no word of testimony to rebut such a 
showing, except that, if there had been billiard players across the 
street, they might have seen. I repeat that this is a mere surmise 
and is speculative to the limit. There is no word of evidence 
that there were billiard players in the room across the street at 
that hour of the night on the occasion in question. Therefore the 
showing is that there was no eyewitness. The truth is, beyond 
cavil, that Mr. Howes was then insane, with delusions or illu- 
sions that he was about to be kidnapped and subjected to physical 
harm, and rather than submit thereto he preferred death for 
himself and his wife. The evidence shows that he and his wife 
were each thoroughly devoted to the other. There is no word of 
estrangement between them. Each was happy in the other’s com- 
pany, and he preferred that they should leave this world and 
enter the next in company with each other. 

Something like twenty years ago, most of the insurance policies 
had a provision that there should be no liability in case of suicide. 
The Supreme Court of the United States held that such recital 
was not defensive if the party suicided while insane. That ruling 
was followed by a change in the recitals of many, if not all, of 
the policies of all of the companies doing busines in this country, 
and there was inserted a clause that there should be no liability 
for suicide while sane or insane. Following such a change in the 
wording of the policies, the courts held that that was a valid clause 
and a complete defense in the case of suicide, sane or insane. That 
clause is in the by-laws of this defendant in force when Mr. Howes 
became a member, remaining in force from that time until the 
present. It is incomprehensible to me how any juror could find 
otherwise than that this was a case of suicide. I cannot under- 
stand how reasonable men can differ about that. The question 
is not whether counsel disagree about it, led to such conclusions 
by a legitimate partisanship in representing the two sides of this 
controversy. I in no way impugn the actions or motives of 
counsel. The question here is: What would two or more jurors, 
free from partisanship, find on these facts? The insured had no 
business with that revolver, and only had it because of his im- 
paired intellect. His wife escaped from the apartment, did so 
under great apprehension. She remained in the adjoining apart- 
ments for the balance of the night, and she was afraid to re-enter 
the apartment, but, when she finally did, did so with great trepida- 
tion and made the most urgent appeals with the most endearing 
and tender affection to her husband to open the door and no 
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harm should be done to him. But he was then dead. He went 
into the bathroom in his nightdress. He went in there on no 
errand of necessity or convenience. His insane impulse drove 
him to the bathroom. It was not his voluntary act. The pistol 
was discharged and he was dead. It is claimed, and with some 
force, that the pistol was not then in good working order, evidence 
of which is by reason of the fact that the shell was not thrown 
from the cylinder. But that helps in no way. He could have had 
that revolver in his hands for but one purpose, namely, to take 
his own life to avoid his supposed abduction, and there is no 
evidence whatever that any one was seeking to do him harm. 

In these cases the contest is unequal. On one side a lady of 
limited means, quite likely, although splendidly represented by 
counsel of great ability. On the other side is a company with 
abundant means to either pay the loss or make resistance, rep- 
resented by counsel of equal ability. But such facts are in no 
sense controlling and ought not to be. The question here is one 
of contract; both plaintiff and her husband on one side, and the 
company on the other, being parties thereto. Courts do not make 
these contracts. The parties themselves enter into the contractual 
relation, and it is for the courts only to construe the contract and 
give such contract effect. There is but one thing for the court to 
do, namely, recognize this contractual defense, made to appear by 
the testimony and concerning which there is no controversy as 
to material facts in this case. 

There will be a verdict by the jury in favor of the defendant, 
and judgment thereon. To all of which plaintiff excepts, and is 
given ninety days for bill of exceptions.. 


(= a a - QO -— ——- -——— 


SUPREME COURT OF NORTH CAROLINA. 


MOORE 
US. 


GENERAL: ACCIDENT, FIRE & LIFE ASSUR. CORP., Limiten:. 
(No. 487.)* 


1. INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUM. 

The provision in an insurance policy as to the prompt payment of pre~ 
miums when they fall due is valid, and so pertains to the essence of 
the contract as ordinarily to require strict observance of it, unless 
compliance is waived. 

(For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349[1],) 


* Decision rendered, May 16, 1917. 92 S. E. Rep. 362. 
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2. INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUM. 


Insured is charged with notice of the terms of the policy affecting his 
rights under it, including the one requiring prompt payment of pre- 
miums as they fall due. 


(For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. 349[1].) 


3. INSURANCE—WAIVER OF PROVISION—PAYMENT OF PRE- 
MIUMS. 


The provision of an insurance policy requiring prompt payment of pre- 
miums when they fall due may be waived, or the conduct of the 
company in its dealings with insured may prevent it from insisting 
upon strict compliance, on the principle of equitable estoppel. 


(For other cases, see Insurance Cent. Dig. § 941; Dec. Dig. § 372.) 


4. INSURANCE—ACTIONS—QUESTIONS FOR JURY—WAIVER. 

Where, in an action on an accident insurance policy, there was evidence 
of a long-continued course of dealing tending to show a waiver of 
the slight deviation in payment of the premium from the time when 
it was due, and it also appeared that on July 3d insured gave insurer 
a check for the premium due July Ist, stating plainly on its face that 
it was for the full term of July, August, and September, the accept: 
ance and appropriation of the check, when taken in connection with 
the previous conduct regarding overdue premiums, was evidence of an 
intention to waive a provision of the policy requiring prompt pay- 
ment of premiums, and the court left it to the jury to determine 
whether there was a waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15].) 


5. INSURANCE—ACCIDENT INSURANCE—NOTICE OF ACCI. 
DENT—TIME. 


Under an accident insurance policy, requiring assured or the beneficiary 
to give notice within ten days of the happening of any accident, the 
beneficiary, claiming. the stipulated indemnity for death, was only 
required to give notice of the death, and was not required to an- 
ticipate that an accident would result in death and gave such notice 
prior to the death. 


(For other cases, see Insurance, Cent. Dig. §§ 1328, 1330, 1332;; Dec. 
Dig. § 539[1].) 


6. INSURANCE—PROOF OF DEATH—WAIVER—DENIAL OF 
LIABILITY. 


Where, upon insured’s death, the beneficiary under an accident policy 
requested the proper blank for proof of her claim for the death, but 
the insurer instead sent a_ disability blank, which the beneficiary 
nevertheless caused to be filled up, giving all the information the 
attending physician had as to the cause of death, and offered to 
furnish a more detailed statement, if desired, but insurer, without 
requesting any further information, disclaimed liability because the 
policy did not cover illness until after the first week, and insured 
died within one week after becoming ill, this amounted to a plain 
denial of the company’s liability, and relieved the beneficiary of the 
duty of furnishing any other proofs of her claim. 


{For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ $59[2]. 

7. INSURANCE — TIME FOR ACTION — WAIVER OF PRO- 
VISIONS. 

A denial of liability by an insurance company was a waiver of the clause 
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in the policy forbidding the bringing of any suit until three months 
after the filing of proofs. 


(For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623[4].) 


8. INSURANCE — ACCIDENT INSURANCE — LIABILITY FOR 
DEATH. 


Under an accident insurance policy, providing in paragraph A for in- 
demnity against total loss of time resulting from accident wholly and 
continuously from the date of the accident disabling and preventing 
insured from performing every duty pertaining to any business or 
occupation, and in a subsequent paragraph for indemnity for death 
from “the injuries described in paragraph A,” it was not essential 
to the company’s liability for death from accident that insured should 
be wholly and continuously disabled by the accident from the date 
thereof. _ 


(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. § 467.) 


9. INSURANCE—CONSTRUCTION OF POLICY—CONSTRUCTION 
AGAINST INSURER. 


If there is any ambiguity as to the meaning of a policy, it should receive 
a construction favorable to insured and the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


Appeal from Superior Court, Iredell County; Carter, Judge. 

Action by Maggie Moore against the General Accident, Fire & Life 
Assurance Corporation, Limited. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


The action was brought to recover the amount alleged by the plaintiff, 
the beneficiary, to be due upon a life and accident insurance policy is- 
sued to her husband, Dr. Nicholas Gibbon Moore, on June 24, 1910. The 
policy insured against a total and partial loss from accidents producing 
injuries and disabling the insured from pursuing his ordinary business, 
and it also provided for the payment of $1,000, if the accidental injuries 
caused his death, to be paid to the plaintiff, and further for an additional 
sum of 10 per cent of the amount due under the policy if the premiums 
have been paid in advance monthly or annually during a period of twelve 
months. The policy recites the payment of the original or first premium, 
and provides for the payment of the following losses or indemnities :— 


“Total Accident Disability. 


“A. At the rate of one hundred dollars per month, for a period not 
exceeding twenty-four consecutive months, against total loss of time _re- 
sulting directly and independently of all other causes from bodily in- 
juries effected through external, violent or accidental means, and which 
wholly and continuously from date of accident disable and prevent the 
assured from performing every duty pertaining to any business or 
occupation. 

“Partial Disability. 

“B. Or if such injuries shall wholly and continuously, from date of 
accident, disable and prevent the assured from performing one or more 
important daily duties pertaining to his occupation. 


“Specific Total Losses. 


“C. Or if any one of the following specific total losses shall result 
solely from the injuries described in Paragraph A within ninety days from 
date of accident, the company will pay in lieu of any other indemnity, 
for loss of life—one thousand dollars (the principal sum of this policy).” 

The premiums were paid to July 1, 1915, and the accident, which 
caused the insured’s death, occurred on July 1 or 2, 1915, and resulted 
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from his falling from a scaffold while trimming a hedge. The premium 
due July 1, 1915, was paid on July 3, 1915, and the renewal receipt issued 
July 7, 1915. The other material facts will be stated in the opinion. 

The defendant resisted a recovery on the following grounds :— 


“(1) That the policy sued on had lapsed according to its terms for 
nonpayment of premium at the the time the injury of which it is con- 
tended the assured died was inflicted. 

“(2) The assured and the beneficiary are barred from recovery on 
account of their failure to give notice of the happening of the alleged 
accident in accordance with the terms of the policy contract, or at least 
the recovery is limited to one-fifth the amount of the policy by reason 
of the failure to give notice of the happening of the alleged accident in 
accordance with the terms of the policy. 

“(3) That the plaintiff failed to furnish to the defendant proper proofs 
‘affirmatively establishing the fact that the * * * death is such as 
comes within the provisions of the policy * * * within thirty days 
from the date of death,’ as provided in paragraph N of said policy. 

“(4) That this suit was prematurely brought, in that the policy pro- 
vides that ‘no action at law or in equity shall be maintainable before three 
months * * * from the date on which this paragraph provides that 
the proofs must be furnished to the company—paragraph N of the 
policy.’ 

“(5) That the death of the assured was not caused and did not 
occur in such a manner and by such means as to bring it within the terms 
of the policy, so that the principal sum thereof became payable to the 
beneficiary on account thereof; the defendant contending that the death 
of Dr. Moore did not ‘result directly and independently of all other 
causes from bodily injuries effected through external, violent and ac- 
cidental means, which wholly and continuously from the date of the ac- 
cident disabled and prevented him from performing every duty pertaining 
to any business or occupation’ as provided in paragraph A of the policy. 

“(6) That the plaintiff is not entitled to recover anything on account 
of the accumulation provision of the policy, for the reason that the pre- 
miums had not been paid in advance for any consecutive policy year.” 

The jury returned the following verdict :— 

“(1) Was the policy No. E171222 sued on in this case in full force 
and effect as a binding contract of insurance at the time the assured 
suffered the alleged injury during the afternoon of July 1, 1915? Answer: 
Yes. 

“(2) Did the death of Dr. Moore, the assured, result directly or in- 
dependently of all other causes from bodily injuries effected through ex- 
ternal, violent and accidental means? Answer: Yes. 

“(3) Did Dr. Moore, the assured, pay the premiums on the policy 
sued on yearly or monthly in advance for a consecutive period of twelve 
months, and, if so, for how many consecutive periods of twelve months? 
Answer: Yes, for one period. 

“(4). In what amount, if anything, is the defendant indebted to the 
plaintiff? Answer: $1,100.00, with interest from January 1, 1916.” 

Judgment for the plaintiff was entered upon the verdict, and the 
defendant appealed. 


J. F. Flowers, of Charlotte, for Appellant. 
Z. V. Turlington, of Mooresville, and H. P. Grier, of Statesville, for 
Appellee. 
WALKER, J. (after stating the facts as above). 
[1, 2] It may be conceded at the outset that the provision as 
to the prompt payment of the premiums when they. fall due is 
a valid one, and so pertains to the essence of the contract as 
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ordinarily to require strict observance of it, unless compliance 
with it has been waived. Vance on Insurance, p. 213; Kerr 
on Insurance, p. 392; Klein vs. Insurance Co., 104 U. S. 88, 26 
L,. Ed. 662; Thompson vs. Insurance Co., 104 U. S. 252, 26 L. 
Ed. 765; Hay vs. Association, 143 N. C. 257, 55 S. E. 623; 
Clifton vs. Insurance, 168 N. C., 499, 84 S. E. 817. This doctrine 
is well established. It is a very usual provision of a policy of 
accident insurance that it shall not become effective unless the 
premium is paid previous to an accident, or cover an injury re- 
ceived during an insurance period for which the premium has. 
not been actually paid. 1 Corpus Juris, 409. And it is true that 
the insured is charged with notice of the terms of the policy 
affecting his rights under it, and, among them, is the one as to 
the payment of premiums. Matthews vs. Travelers’ Ass’n, 73 
Ore. 278, 144 Pac. 85. 

[3, 4] But this provision, as well as others, may be waived, or 
the conduct of the company, in its dealings with the insured, may 
prevent it from insisting upon a strict compliance, and this by 
equitable estoppel. The policy provides that the company shall 
not be liable thereunder, if it has lapsed by nonpayment of pre- 
mium, for any accidental injury happening between the date of 
such expiration and 12 o’clock noon of the day following the date 
of the renewal payment. But in this case the jury have found 
by the verdict, upon sufficient evidence that the policy was “in 
full force and effect as a binding contract of insurance at the 
time that the insured suffered the alleged injury during the after- 
noon of July 1, 1915.” This verdict was based upon testimony 
from which the jury might well infer that the defendant had 
waived the slight deviation of the payment from the time when 
it was due by the terms of the policy, not only “by its prior and 
long-continued course of dealings,” but also by receiving a check 
for the overdue premium upon which it was expressly stated 
that the check should be in payment of the premium for the 
full term of July, August, and September, 1915, or, in other 
words, the premium for that entire period, and with this condi- 
tion plainly written on its face, the defendant received and kept 
it. The company, knowing, of course, for what time the pre- 
mium was tendered, accepted the check and cashed the same. 
It would seem that fairness to the insured required that if the 
company was unwilling to take the premium upon this offer, viz.: 
that the premium should cover the whole period, it should not 
have accepted and appropriated the check. This act, when taker: 
in connection with its previous conduct in regard to overdue pre- 
miums, was evidence of its intention to waive the provision of 
the policy as to prompt payment of the premiums. It was not 
merely a courtesy or favor extended to the insured, as in Hay vs. 
Association, supra. A casual indulgence would not be sufficient 
to show a waiver, as decided in that case, and so the judge 
charged the jury, but he left it to them to find whether there had 





122 Insurance Law Journal, Vol. 50. [July, 1917. 


been such “a long-continued course of dealings” on the part of 
the defendant as showed that it did not intend to rely upon the 
delay in payment, but that it extended credit to the insured for 
the brief space of time. It was said in Painter vs. Industrial 
Life Ass’n, 131 Ind. 68, 30 N. E. 876, approving and quoting 
from Sweetser vs. Odd Fellows’ Ass’n, 117 Ind., 97, 19 N. E. 722: 

“It is abundantly settled that an insurance company will be 
estopped to insist upon a forfeiture, if, by any agreement, either 
express or implied by the course of its conduct, it leads the in- 
sured honestly to believe that the premiums or assessment will 
be received after the appointed day. The decisions which hold 
and enforce this view are very numerous”—citing also Michigan, 
etc., Ins. Co .vs. Custer, 128 Ind. 25, 27 N. E. 124. 

The following authorities are cited in Sweetser vs. Association, 
supra, in support of the doctrine: Insurance Co. vs. Eggleston, 
96 U. S. 572, 24 L. Ed. 841; Insurance Co. vs. French, 30 Ohio 
St. 240, 27 Am. Rep. 443; Helme vs. Philadelphia L. Ins. Co., 
61 Pa. 107, 100 Am. Dec. 621; Stylow vs. Odd Fellows’ Mut. 
Life Ins. Co., 69 Wis. 224, 34 N. W. 151, 2 Am. St. Rep. 738; 
Appleton vs. Phoenix Mut. Life Ins. Co., 59 N. H. 541, 47 Am. 
Rep. 220; ‘Teutonia Life Ins. Co. vs. Anderson, 77 Ill. 384; 
Hanley vs. Life Ass’n, 69 Mo. 380; Northwestern M. L. Ins. 
Co. vs. Amerman, 119 Il. 329, 10 N. E. 225, 59 Am. Rep. 799. 

In Bacon on Benefit Societies, § 431, it is said :— 

“In many cases the company has been held estopped, by its 
having on former occasions received payment of overdue pre- 
miums, from claiming a forfeiture, and also by a promise, ex- 
press or implied, to receive the premium after it became due.” 

He adopts the rule stated by the court in Sweetser vs. Asso- 
ciation, supra, that estoppel by conduct may prevent an insurance 
company from claiming that there has been a forfeiture of a 
policy, because of a violation of any of its stipulations, when the 
insured has clearly been misled by the company’s course of action 
in respect thereto, which is calculated to mislead him, or throw 
him off his guard, and cause him to act otherwise than he would 
have done, if he had not relied on the implied waiver by the 
company of strict performance, and the company will not after- 
wards be permitted to insist upon exact compliance, or to take 
advantage of any failure to comply on the part of the insured 
so that he will be prejudiced thereby, but each case, as he says, 
is controlled by its own peculiar facts. The court in Sweetser vs. 
Association, supra, said :— 

“One party to a contract will not be permitted to make a show 
of continued leniency, or a pretense of liberality, repeated with 
such uniformity as to put another off his guard, and afterwards, 
by a sudden change in his course of conduct, declare a forfeiture, 
when the other party is helpless to avert the consequences.” 

The court, after stating that the rule would not apply to mere 
occasional indulgence, further says :— 
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“But such a course of dealing may be pursued as will estop the 
company to say that there was no agreement, after it has per- 
mitted its policy to stand open and uncanceled, and after it has 
accepted payment of overdue premiums or assessments in a speci- 
fied manner, which has been conformed to during the lifetime 
of the insured, and until the opportunity to make further collec- 
tions has been cut short by his death.” 

In N. Y. Life Insurance Co. vs. Eggleston, 96 U. S. 577, 24 
L,. Ed. 841, the court said :— 

“Courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an agreement 
to do so on which the party has relied and acted. Any agreement, 
declaration, or course of action, on the part of an insurance com- 
pany which leads a party insured honestly to believe that by con- 
forming thereto, a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture, though it might . 
be claimed under the express letter of the contract. The com- 
pany is thereby estopped from enforcing the forfeiture.” 

The principle, upon which the court charged the jury in this 
case, seems to be firmly settled. It was clearly recognized, upon 
the authority of some of the above cited cases in Murphy vs. 
Insurance Co., 167 N. C. 334, 83 S. E. 461. As bearing upon the 
circumstance of accepting the check for the full period of the 
three months, July, August, and September, this court has held, 
in numerous cases, that when on the face of the check is stated 
the purpose for which it is given, or the condition of the payment 
which it represents, the party to whom it was given or sent cannot 
accept and use it and afterwards repudiate the condition. Kerr 
vs. Sanders, 122 N. C. 635, 29 S. E. 943; Armstrong vs. Lonon, 
149 N. C. 434, 63 S. E. 101; Aydlett vs. Brown, 153 N. C. 336, 
69 S. E. 243, and cases cited therein. But the use of the check 
is only one of the circumstances tending to show a waiver. 

[5] As to the second contention of the defendant, in regard to 
notice within ten days of the accident, we are of the opinion, and 
in that respect we agree with the judge who presided at the trial, 
that notice of the death was sufficient within the meaning of this 
clause of the policy. In construing a similar policy in Hoffman 
vs. M. Accident Co., 56 Mo. App. 301, 306, the court says :— 

“The beneficiary, until the death of the insured, had, at most, 
only an inchoate and contingent interest in the policy. The in- 
surer could not, until that event occurred, recognize her as a 
party to the contract having a present interest therein. She could 
have no claim under the contract until the death of the insured, 
and therefore she could give no notice of the accident or injury 
until that event occurred.” 

This case was approved by the same court in Crotty vs. Cont. 
Casualty Co., 163 Mo. App. 628, 146 S. W. 833. See, also, Cont. 
Casualty Co. vs. Colvin, 77 Kan. 561, 95 Pac. 565; Simpkins vs. 
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H. C. M. Ass’n, 148 Iowa, 543, 126 N. W. 192; Horsfall vs. 
Pac. Mut. L. Ins. Co., 32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 
425, 98 Am. St. Rep. 846; W. C. T. Ass’n vs. Smith, 85 Fed. 
401, 29 C. C. A. 223, 40 L. R. A. 653; McFarland vs. U. S. 
Mutual Acc. Ass’n 124 Mo. 204, 27 S. W. 436; O. F. Fraternal 
Acc. Ass’n vs. Earl, 70 Fed. 16, 16 C. C. A. 596. In the case last 
cited, it was said :— 

“An accident by a means which is external, violent, and fortui- 
tous, and which produces external, visible mark upon the body, 
may for a time utterly escape the attention, or even the knowl- 
edge, of the person affected, and yet result eventually in mutila- 
tion or death. In an accident of the kind which killed Dr. Earl, 
there may be, for a time, as in his case, nothing whatever to sug- 
gest the perils insured against, namely, mutilation or death, as 
possible results. Yet such accidents are within the scope of this 
policy. A requirement that notice of such an accident must be 
given within ten days of its occurrence would be rather a can- 
cellation of the policy with respect to a risk distinctly specified 
therein than a rule of procedure to be followed by the certificate 
holder—an extinguishment of the insurance, rather than a lim- 
itation upon the method of ascertaining the loss to be compen- 
sated. If such a requirement be not void for repugnancy, within 
the rule illustrated by In re State Fire Ins. Co., 32 Law J. Ch. 
300, it is so far unreasonable that we cannot put it into the con- 
tract by implication. We cannot imply from the words in ques- 
tion a significance which they do not express, when the effect 
would be to annul part of the insurance specified in the certificate 
as the subject-matter thereof.” 

“If there was any reasonable doubt as to the proper construc- 
tion to be placed upon the condition, we would adopt a reason- 
able one consistent with justice, and, if necessary, apply the rule, 
applicable to a deed poll, that the words shall be taken in their 
strict sense against the grantor, and liberally in favor of the 
other party. The court must give practical and reasonable ef- 
fect to all parts of the contract; not only those affecting one 
party, but all parties. As the limitation of ten days tends to a 
forfeiture, which is not favored in law, it must not be shortened 
by construction to deprive the beneficiary of any of the time al- 
lowed by the contract for the protection of her rights. The policy 
of the law is to maintain contracts and enforce rights thereunder, 
when this can be done without offending the ascertained intention 
of the contracting parties or some legal principle.” 

And in this connection Mr. Bacon favors the view of the ten- 
day clause stated above. The clause in question here evidently 
contemplates that notice may be given by the insured or bene- 
ficiary, according to the circumstances—that is, depending upon 
whether the injury is fatal or not—for it states that the failure 
“of the assured or the beneficiary” to comply with the require- 
ment shall limit the liability to one-fifth the amount which would’ 
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otherwise be payable under this policy. The beneficiary could 
not well give the notice, as he might not know of the accident, 
and, if he did, he could not anticipate necessarily that it would 
result in death, or that any right would accrue to him under the 
policy. The reasonable construction of the policy is that each of 
them—assured and beneficiary—shall give notice of the event 
upon which his claim depends. The plaintiff contends that this 
clause is void under the statute (Pub. Laws 1911, c. 209, § 2) 
forbidding the insertion in an accident policy of a provision lim- 
iting the amount of the payment “to a sum less than the indem- 
nity stated in the policy and for which the premium has been 
paid”; but we need not decide this question, and leave it open for 
future consideration, if it arises again. 

[6, 7] The defendant is not in a position to complain of any 
failure of plaintiff to furnish it with proofs of loss. Plaintiff 
requested defendant to send the proper blank, as it had agreed to 
do in the policy, for proof of her claim on account of the death 
of her husband, which she stated was caused by an accident and 
defendant failed to comply with the request, but sent a disability 
blank, as if Dr. Moore had survived the accidental injury, or 
plaintiff was applying for his indemnity. Plaintiff, though; did 
cause to be properly filled up the blank sent out for the attend- 
ing physician to execute, and this gave all the information he had 
as to the cause of death, and plaintiff did not stop there, but 
offered, if this was not sufficient, or a more detailed statement 
was desired, to comply with any requirements of the defendant 
in that respect. Upon receiving the papers returned by plaintiff, 
or the doctor’s certificate, with explanation of the nature of the 
claim, the defendant answered the plaintiff’s inquiry by stating, 
in its letter, that the “final proofs” had been received; but as 
Dr. Moore was taken ill on Septembér 13, 1915, and died on the 
19th day of the same month, he was not entitled to any benefits, 
as his policy did not cover illness until after the first week, and 
then concluded :— 

“We are, therefore, not due him any indemnity under his 
policy, and will, of course, cancel his claim on our records.” 

All this was done, notwithstanding that defendant had been 
informed twice that the claim was for Dr. Moore’s death, first 
by Mrs. Moore, the beneficiary, and then by Mr. Turlington, her 
attorney, who stated in his letter to the company that the claim 
was for the death of the insured, which was caused by an acci- 
dent, and the attorney offered to make the proof complete, if it 
was not already so. The company knew on September 24, 1915, 
that the claim was for Dr. Moore’s death—a total loss—in favor 
of the beneficiary, Mrs. Moore, as her letter of September 22, 
1915, which it had received on September 24, 1915, so informed 
it. It was not for indemnity for loss of time during disability 
caused by accidental injury. 

It does not satisfactorily appear why the company should have 
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canceled the claim or policy, under the circumstances, as it did, or 
at least rejected the plaintiff’s claim by refusing to proceed fur- 
ther with her application, instead of accepting her offer to give 
any further information desired, which was made through her 
attorney. This was tantamount to a plain denial of the com- 
pany’s liability. It was said in Life Ins. Co. vs. Pendleton, 112 
U. S. 696, 5 Sup. Ct. 314, 28 L. Ed. 866 :— 

“As to the proof of loss not being filed, it is conceded that 
notice of the death was given. If, when that was done, the 
agents of the company repudiated all liability, and informed the 
parties that the policy had lapsed, then no proof of loss was re- 
quired by them, and the failure to file them cannot alter the case.” 

That case was approved in Higson vs. Insurance Co., 152 N. 
C. 206, 67 S. E. 509, where other cases to the same effect are 
cited; 1 Corpus Juris, p. 479; Parker vs. Insurance Co., 143 
N. C. 339, 55 S. E. 717. The denial of liability was also a 
waiver of the clause in the policy forbidding the bringing of any 
suit upon it until three months after filing the proofs had ex- 
pired. U. S. Casualty Co. vs. Hanson, 20 Colo. App. 393, 79 
Pac. 176; Cobb vs. Ins. Co., 11 Kan. 93; Phillips vs. U. S. 
Berr. Soc., 120 Mich. 142, 79 N. W. 1; Calif. Ins. Co. vs. Gracey, 
15 Colo. 70, 24 Pac. 577, 22 Am. St. Rep. 376; Aétna Ins. Co. vs. 
Maguire, 51 Ill. 342. Both questions as to waiver of proof of 
loss and as to time of bringing suit are fully discussed in Calif. 
Ins. Co. vs. Gracey, supra. See, also, Willis vs. Insurance Co., 
79 N. C. 285. 

[8] In answer to the position taken by the defendant, that 
plaintiff cannot recover because the insured was not wholly and 
continuously disabled from the date of the accident, we need only 
refer to what is stated in regard to separate indemnities, one of 
which is for death caused by an accidental injury, in 1 Corpus 
Juris, p. 469, where the authorities are cited in the note :— 

“When the policy provides separate indemnities for injuries 
which produce immediate, total, and continuous disability, and 
for death which results from such injuries, the question of im- 
mediate total and continuous disability is not involved in a suit 
for the death indemnity.” 

The reference in the policy to the injuries described in para- 
graph A is confined to such only as are bodily, and which were 
effected through external, violent, and accidental means, directly 
and independently of all other causes, provided the death of the 
insured results solely from them, and tlte above authorities are to 
this effect. The jury have found that Dr. Moore’s death did re- 
sult from such injuries. The other part of the clause was in- 
tended to apply to disability caused by the accident. The fol- 
lowing authorities bear upon the several questions involved in 
the case and conclusively answer all material objections: Mc- 
Farland vs. M., etc., Accident Ass’n, 124 Mo. 204, 27 S. W. 436; 
Kentzler vs. American, etc., Acc. Ass’n, 88 Wis. 589, 60 N. W. 
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1002, 43 Am. St. Rep. 934; Trippe vs. Prov. F. Society, 140 N. 
Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529; U.S. 
Casualty Co. vs. Hanson, 20 Colo. App. 393, 79 Pac. 176. 

[9] The last contention is that the plaintiff was not entitled to 
recover anything under the accumulation clause of the policy, as 
the premiums had not been paid in advance for any consecutive 
period of twelve months. But the jury have settled this contro- 
versy against the defendant, upon evidence sufficient to support 
the verdict. If there is any ambiguity as to the meaning of the 
policy, it should receive a construction favorable to the insured 
and the beneficiary. Bray vs. Insurance Co., 139 N. C. 390, 51 
S. E. 922; Willis vs. Insurance Co., 79 N. C. 285. We conclude 
this part of the case with the words of Justice Reade in Willis 
vs.-Insurance Co., 79 N. C. at page 289 :-— 

“Insurance contracts are prepared by insurers who have at 
their command in their preparation the best legal talent and busi- 
ness capacity, and every precaution is taken for their protection. 
This is made necessary to prevent the frauds of bad men. But, 
on the other hand, the insured are generally plain men, without 
counsel, or the capacity to understand the involved and compli- 
cated writings which they are required to sign, and which in 
most cases, probably, they never read. What they understand is 
that they are to pay the insurers so much money, and if they are 
burnt out the insurers pay them so much. Where, therefore, 
there has been good faith on the part of the insured, and a sub- 
stantial compliance with the contract on their part, the courts will 
require nothing more.” 

[10] There are objections to evidence, but they require no 
separate discussion. It was competent for the medical expert to 
state that a certain injury, fully described in the hypothetical 
question, which was based upon evidence, would cause death. 
It was the opinion of an expert upon a matter involving scientific 
knowledge and professional exerience. Mule Co vs. Railroad 
Co., 160 N. C. 252, 75 S. E. 994. 

We have examined all the material questions presented in the 
record, and which were learnedly and ably discussed by counsel, 
and we have found nothing that warrants a reversal. 

No error. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIvISION, THIRD DEPARTMENT 


HAMMILL 
vs. 


‘ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA* 


1. INSURANCE—MUTUAL BENEFIT—NOTICE OF DEATH. 

Failure to give a notice of death required by a mutual benefit insurance 
policy is not excused by unforseen contingencies or the unreasonable 
nature of the requirement. 


(For other cases, see Insurance, Cent. Dig. §§ 1963, 1964; Dec. Dig. 
§ 789[1].) 


2. INSURANCE—MUTUAL BENEFIT—NOTICE OF DEATH. 

Provisions of a mutual benefit company’s constitution that notice of 
accident be given within ten days and notice of death ten days after 
death, “which death notice shall be in addition to the notice of the ac- 
cident,” is complied with where the death notice is duly given, 
although no notice was given by the member ten days after the 
accident. 

(For other cases, see Insurance, Cent. Dig. §§ 1963, 1964; Dec. Dig. 
§ 789[1].) 


3. INSURANCE—MUTUAL BENEFIT—CONSTRUCTION OF CON- 
TRACT. 
Any doubt or uncertainty in a mutual benefit insurance policy will be 


resolved in the insured’s favor, since the insurer is responsible for 
the languge used. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726). 


Appeal from Trial Term, St. Lawrence County. 

Action by Anna M. Hammill against the Order of United Com- 
mercial Travelers of America. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 


Waterman & Waterman, of Ogdensburg (Robert S. Waterman, of 
‘Ogdensburg, of Counsel), for Appellant. 

Thomas Spratt, of Ogdensburg (George E. Van Kennen, of Ogdens- 
‘burg, of Counsel), for Respondant. 


CocHRANE, J. 
The plaintiff was beneficiary under a certificate of insurance 
issued to her brother Mortimer J. Hammill, by the defendant, a 
fraternal beneficiary association which indemnified for injuries 
or death caused by accident. On April 6, 1914, Hammill, while 
a member in good standing in the order of the defendant, acci- 


* Decision rendered, May 2, 1917. 164 N. Y. Supp. 815.) 
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dentally sustained a fracture at the base of the skull, which 
caused his death seventeen days thereafter on the 23d of April, 
1914. The circumstances of the injury and resulting death are 
such as to bring the case within the protection of the certificate 
of insurance, provided the notice of accident or death required 
by the contract of insurance was given to the defendant. That 
is the only question we deem it necessary to discuss. 

[1] Whatever notice was required by the contract of insur- 
ance it was essential to give, and no unforeseen contingency 
would excuse such notice, nor can it be excused because the re- 
quirement may seem to be unreasonable. Whiteside vs. North 
American Accident Insurance Co., 200 N. Y. 320, 93 N. E. 948, 
35 L. R. A. (N. S.) 696. 

[2, 3] The defendant claims that it was entitled to notice 
within ten days after the accident and to a second notice within 
ten days after the death of Hammill. The only notice given was 
within ten days after his death. We think that was sufficient 
under the requirements of the contract. 

The certificate of insurance provides for two kinds of bene- 
fits: First, to the member himself in case he survives his acci- 
dent; and, second, to his designated beneficiary in case his acci- 
dent results in his death. The constitution of the defendant in 
force at the time of the accident, and which is here controlling, 
provided that a member sustaining an accident should “within ten 
days after the date of such accident send a notice in writing of 
said accident (not the results) to the Supreme Secretary, stat- 
ing his full name and address, and full particulars of his acci- 
dent.” Then follow provisions for forwarding blanks for the 
preliminary proof of the accident and the return of such proof, 
and forwarding blanks for the final proofs and the return of 
such proof, and such additional reports and information as may 
be required. Then follows this provision :— 

“Tf death shall result under the conditions covered by this arti- 
cle, a notice of said death must be given in writing to the Su- 
preme Secretary within ten (10) days after said death, which 
death notice shall be in addition to the notice of the accident and 
shall state thé cause of death.” 

The appellant argues that the words, “which death notice shall 
be in addition to the notice of the accident,” implies that there 
must he two notices in all cases where death results from an ac- 
cident more than ten days thereafter. We think it means rather 
that when notice of the accident is given by the insured member 
and he thereafter dies as a result of such accident, a notice of 
death must again be given notwithstanding the first notice. An 
injured member might consider his injuries trifling, and might 
have no intention of making a claim therefor against the order. 
But death unexpectedly overtakes him as a result of the acci- 
dent. The beneficiary under the certificate is not in such a case 
precluded from making a claim because of want of previous 

Vol. L—9. 
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notice. But if on the other hand the injured member has given 
notice of his injury and made claim for compensation under his 
certificate and subsequently dies, the notice thus given is not 
sufficient, but a notice of death must also be given, “which death 
notice shall be in addition to the notice of the accident.” 

If there is any doubt or uncertainty as to the meaning of the 
contract, such doubt must be resolved in favor of the plaintiff, 
because the defendant is responsible for the language used. Mar- 
shall vs. Commercial Travelers’ Mutual Accident Association, 
170 N. Y. 434, 438, 63 N. E. 446. 

We are further persuaded that such is the true intent of the 
contract because of a change in the constitutional provisions in 
reference to notice, which change was made after the certificate 
was issued to Hammill, but before his death. The former Con- 
stitution contained the following provisions :— 

“Tn event of any accidental injury on account of which a death 
claim may be filed against the order, notice of the accident (not 
the results) must be given in writing to the Supreme Secretary 
within ten days thereafter, stating the full name and address of 
the injured member, date, and full particulars of the accident and 
the name and address of his medical attendant. In the event of 
a death resulting from external, violent and accidental means, as 
hereinbefore provided, notice of the accident must be given as 
hereinbefore provided, and, in addition, notice of the death must 
be given in w riting to the Supreme Secretary within ten days 
after the death.” 

Under these provisions very clearly a double notice was neces- 
sary in death cases. A material change of language in the two 
Constitutions, however, indicates a material change of purpose, 
and that purpose, as we construe the language, was the commend- 
able one of removing unnecessary burdens from claimants and 
abolishing the necessity of double notices in cases where double 
notices could serve no useful purpose. 

Unquestionably if the insured member had died within ten 
days of the accident the notice given in this case would be suffi- 
cient. As we construe the requirements as to notice in death 
cases, such notice does not depend on the length of time which in- 
tervenes between the accident and death, but if death occurs, 
whether within ten days or not, the same notice suffices. This 
seems the reasonable construction. No good reason is apparent 
why a different notice should be required in one case than is 
required in the other, and if the defendant intended to require a 
different notice when death occurs more than ten days after the 
accident than it requires when death results immediately or within 
ten days of the accident, such intent should be made manifest by 
more specific and definite language. 

The judgment should be affirmed, with costs. All concur. 
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WESTERN LIFE & ACC. CO. or Cororapo vs. STATE INS. 
BOARD or Nesraska. (No. 19380.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—“ASSESSMENT ASSOCIATION”—STATUTE. 


An insurance company which requires the payment of a fixed premium in 
advance and provides benefits not in any degree dependent upon the 
collection of assessments from other members, and which does not 
provide for the levying of extra assessments, if necessary, is not an 
“assessment association” as defined by the Nebraska insurance laws. 
Rev. St. 1913, § 3138. 

(For other cases, see Insurance, Cent. Dig § 1824; Dec. Dig. § 687.) 

(For other definitions, see Words and Phrases, Assessment Company.) 


2. INSURANCE—FOREIGN INSURANCE COMPANY—RESERVE 
FUND STATUTES. 

A mutual insurance company, which guarantees dividends in the form 
of paid-up insurance for one year to policyholders who have been 
members continuously for five years, may be required by the insurance 
board to provide a reserve fund to meet the liability thus created. 
Rev. St. 1913, §§ 3138, 3139, 3233, 3235. 

(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


Appeal from District Court, Lancaster County; Cosgrave, Judge. 

Application by Western Life & Accident Company of Colorado to the 
State Insurance Board of Nebraska, for a certificate of authority to 
transact business in Nebraska. From a decision of the district court 
affirming a decision of the board refusing to issue a certificate, plaintiff 
appeals. Affirmed. 

R. C. Roper and Leo E. Pryor, both of David City, for Appellant. 

The Attorney General, for Appellee. 





a Decision rendered, April 14, 1917. 162 N. W. Rep. 530. Syllabus by 
the Court. 
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RAWITZER er at. vs. MUTUAL BENEFIT HEALTH & 
ACCIDENT ASS’N. (No. 19484.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE — ACCIDENT INSURANCE — SUICIDE — QUES- 
TION FOR JURY. 

Where suicide is properly presented as a defense in a suit on a certificate 
of accident insurance to recover indemnity for the death of insured, 
it is error to direct a verdict for plaintiffs, if different minds may 
reasonably draw diffrent conclusions from the evidence on that issue. 
Walden vs. Bankers’ Life Ass’n, 89 Neb. 546, 131 N. W. 962, ex- 
plained. 


(For other cases, see Insurance, Cent. Dig. § 1763; ~Dec. Dig. § 668[12].) 


* Decision rendered, May 5, 1917. 162 N. W. Rep. 637. Syllabus by 
the Court. 
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Appeal from District Court, Douglas, County; Leslie, Judge. 

Action by Earl A. Rawitzer and others against the Mutual Benefit 
Health & Accident Association. Judgment for plaintiffs upon a directcd 
verdict, and defendant appeals. Reversed and remanded. 


Thomas Lynch, of Omaha, for Appellant. 
Byron G. Burbank, of Omaha, for Appellees. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


ATTLEBORO MFG. CO. 


US. 
FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 
vs. 
ATTLEBORO MFG. CO. (Nos. 1253, 1254.)* 


a se —ACTION AGAINST COMPANY — NATURE — 


Where the several counts of a declaration against an indemnity insurance 
company alleged that by the terms of the policy the company had the 
right to defend any action brought against the insured, that it had 
undertaken the defense of such an action, and that because of its 
negligence in the conduct of the negotiations for settlement and of 
the defense a judgment was obtained against the insured far in excess 
of the amount of the policy, and which the insured had been com- 
pelled to pay, whereby it received damages, for which recovery was 
sought, the action sounds in tort, not in contract. 


i —_ cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. 
.) ' 


2. INSURANCE— ACTION AGAINST INSURER—ACTION IN 
TORT—PLEADING—POLICY. 


In an action in tort by the holder of an indemnity insurance policy to 
recover damages caused by the negligent defense by the insurer of 
an action against the insured, it was necessary to plead the pro- 
visions of the policy under which the insurer undertook the defense 
of the suit, to show the relationship between the parties, since there 
can be no actionable negligence, in the absence of some relationship 
between the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1588, 1589; Dec. Dig. 
§ 631.) 


5. INSURANCE—LIABILITY ON POLICY—LIMITATION OF AC- 
TIONS—ACTION FOR TORT. 


‘The provision in an indemnity insurance policy that no action should be 
brought by the insured against the company thereon after the expira- 
tion of the period from the date of the accident within which an action 
might be brought against the insured, unless a suit was pending at 
the expiration of that time, does not apply to a suit by the insured 
in tort to recover damages for the negligent defense by the company 
of an action against insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544; Dec. Dig. 
§ 622[1].) 


* Decision rendered, Feb. 27, 1917. On petition for rehearing, April 11, 
1917. 240 Fed. Rep. 573. 
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6. INSURANCE—CONSTRUCTION OF POLICY—LIMITATION OF 
SUITS. 

A provision in an indemnity insurance policy limiting time within which 
suits may be brought thereon is in derogation of a common-law 
right, and not entitled to a broad construction. 

(For a cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. 
§ 621.) : 


7. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—NEGLIGENCE—DEFENSE OF SUIT. 

Where an indemnity insurance policy gave the insurer the right to defend 
any action against the insured, though it did not require it to under- 
take such defense, the insurer is liable to the insured for damages 
occasioned by its negligence in the conduct of a defense which it had 
undertaken under the policy. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


10. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—DEFENSE OF SUIT—ACTS OF AGENT. 

Where an indemnity insurance company elected to defend a suit brought 
against insured, its agent employed to conduct the defense was not 
the agent or subagent of insured, but was the agent of the company, 
for whose acts within the scope of his authority the company was 
liable. 

(For other cases, see Insurance. Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 


11. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—DEFENSE OF SUIT—NEGLIGENCE OF ATTORNEY. 

The fact that an agent to whom an indemnity insurance company in- 
trusted the defense of an action against insured was an attorney at 
law does not relieve the company from liability to insured for his 
negligence in the conduct of the defense. 

(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


14. INSURANCE—INDEMNITY INSURANCE—LIABILITY OF IN- 
SURER—NEGLIGENT DEFENSE OF ACTION. 

In an insurance policy indemnifying insured against liability for injuries 
to employees caused by his negligence, and giving insurer the right 
to defend or settle any action against insured, a clause limiting the 
liability of insurer in respect to any one employee to $5,000 is no 
defense to an action by insured against insurer for the latter’s negli- 
gence in conducting the negotiations for settlement and the defense 
of an action by an employee, as a result of which negligence insured 
was compelled to pay a sum largely in excess of the amount of the 
insurance. 


In Error to the District Court of the United States for the District 
of Massachusetts; Clarence Hall, Judge. 

Action by the Attleboro Manufacturing Company against the Frank- 
fort Marine. Accident & Plate Glass Insurance Company. Judgment for 
the plaintiff for part of the amount claimed, and both parties bring 
error. Reversed and remanded, and petition for rehearing denied. 

See, also, 202 Fed. 293. 


Before Dodge and Bingham, Circuit Judges, and Aldrich, District 
Judge. 


Alexander Lincoln, of Boston, Mass. (Sherman L. Whipple and 
Whipple, Sears & Ogden, all of Boston, Mass. on the brief), for Plaintiff. 





Misc.] Attleboro Mfg. Co. vs. Frankfort, &c., Ins. Co. 135 


Charles F. Choate, Jr., Choate, Hall & Stewart. Frank W. Knowlton, 
and Robert Hale, all of Boston, Mass., for Defendant. 


BincuaM, C. J 

These are writs of error from a judgment in favor of the 
Attleboro Manufacturing Company against the Frankfort 
Marine, Accident & Plate Glass Insurance Company, entered in 
the District Court for Massachusetts, in an action brought to 
recover damages alleged to have been suffered by the plaintiff 
through the defendant’s negligence. 

The Attleboro Manufacturing Company is a corporation en- 
gaged ‘in the manufacture of jewelry, at Attleboro, Mass., and 
on the 8th day of July, 1902, procured from the defendant, the 
Frankfort Marine, Accident & Plate Glass Insurance Company, 
an employer’s liability policy for the term of one year, from the 
11th day of July, 1902, to the 11th day of July, 1903, wherein the 


defendant agreed to indemnify the plaintiff— 


“against loss arising from legal liability for damages on account 
of bodily injury or death suffered by any employee or employees 
of the assured resulting from any and every accident of what- 
soe’er nature or cause happening in, upon, or about the premises 
of the assured; * * * but the liability of the company in 
respect to any one employee suffering injury or death shall in no 
case exceed the sum of five thousand dollars ($5,000), nor shall 
the total liability of the company in respect to any one accident 
resulting in injury to or the death of several employees in any 
event exceed the sum of ten thousand dollars ($10,000).” 


In furtherance of its obligation to indemnify the plaintiff, the 
defendant agreed :— 

“That if any legal proceedings are taken to enforce a claim 
against the assured, covered by this policy, the company shall at 
its own cost, undertake the defense of such legal proceedings in 
the name and on behalf of the assured, and shall have the entire 
control of such defense. But if the company shall offer to pay 
the assured the full amount for which the company is liable in 
respect to the claim sought to be enforced, it shall not be bound 
to defend any legal proceedings, nor be liable for any costs of 
expenses which the insured may incur in defending the same. 
* * * ‘The company may undertake at its own cost the settle- 
ment of any claim, * * * and the assured shall not, except at 
his own cost, settle any claim nor incur any expense without the 
consent of the company thereto previously given in writing.” 

During the existence of the policy, and on the 28th of January, 
1903, an accident occurred to one Hodde while employed in the 
plaintiff’s business at Attleboro. As a result of the accident, an 
action was brought by Hodde against the Attleboro Company 
March 31, 1903, in the superior court of Massachusetts, and on 
January 7, 1907, a verdict having been returned for Hodde, 
judgment was entered in his behalf for the sum of $17,343.81. 
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January 19, 1907, the Attleboro Company paid the judgment. 
Thereafter, but prior to May 13, 1911, when the present action 
was brought, the Frankfort Company paid the Attleboro Com- 
pany the $5,000, and interest, called for in the policy. 

The declaration in the present suit contains three counts. In 
the first count the plaintiff recites the issuance of the policy and 
the stipulations therein contained, above set forth. It then al- 
leges the happening of the accident, the assertion of a claim of 
legal liability, the assumption by the defendant of the defense of 
the Hodde suit, and the entire and exclusive control thereof; 
that it was the duty of the defendant— 

“in defending said suit to conduct itself with a reasonable degree 
of care, skill, and diligence commensurate with the duties and 
responsibility assumed by it, as aforesaid, but that defendant, 
unmindful of its duty in the premises, so carelessly, negligently, 
and unskillfully conducted and demeaned itself in the premises 
that the plaintiff in said suit recovered final judgment against 
this plaintiff in the sum of $17,343.81, which judgment this 
plaintiff has been compelled, on writ of execution issued against 
plaintiff by said superior court, at the instance of said Hodde, to 
satisfy and pay in full, principal, interest, and costs; that the 
aforesaid negligence and misconduct of the defendant consisted 
in this: That defendant, although given by plaintiff timely and 
ample notice of said accident, claim and suit, negligently failed 
to make any timely, proper, or intelligent investigation touch- 
ing the facts and circumstances under which said bodily in- 
juries were sustained by said William Hodde, Jr., whereby 
material evidence favorable to this plaintiff would, could, and 
should have been produced at the trial of said suit, was not 
produced or offered thereat on this plaintiff’s behalf; that no 
intelligent, adequate, or timely preparation was made by the 
defendant in this suit for the trial of said suit of said Wil- 
liam Hodde, Jr.; that competent and legal evidence material 
to the issues in said suit, and tending to exculpate this plaintiff of 
liability therein, and which was known, available, and accessible 
to defendant herein, and which could and should have been pro- 
duced on this plaintiff’s behalf on the trial of said suit, was not 
produced or offered by defendant; that it was charged by said 
Hodde in said suit that his said injuries had been caused by the 
negligence of this plaintiff, as it was alleged, in furnishing said 
Hodde with a defective and unsuitable pitcher for carrying cer- 
tain acid, which claim that said pitcher was defective and un- 
suitable was denied by plaintiff, so that the actual condition of 
said pitcher became and was one of the vital issues on the trial 
of said suit;. that said pitcher, if it had been offered in evidence 
on the trial of said action, would have tended strongly to rebut 
and negative said charge of negligence of said Hodde, and would 
on said trial have seriously impaired the weight and credibility of 
the evidence offered on his behalf; that this plaintiff, before the 
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trial of said suit, at defendant’s request, delivered into defend- 
ant’s custody and care the said pitcher, but the defendant, instead 
of taking care of the same, carelessly and negligently permitted 
said pitcher to become lost or destroyed, so that it was not and 
could not be used or offered in evidence in this plaintiff’s behalf 
on the trial of said suit. And plaintiff states that it was by rea- 
son of the aforesaid negligence, carelessness, and unskillfulness 
of defendant in and about the premises that said judgment was 
rendered against this plaintiff and became final as aforesaid.” * 

In the second count, after reciting the issuance of the policy 
and the stipulations therein contained, with reference to the pay- 
ment of the indemnity, the defense of the suit, and settlement 
‘thereof, it was alleged that :— 

“Thereupon, by the terms of said policy, the defendant ac- 
quired the right and it became the defendant’s duty either to pay 
the plaintiff the sum of five thousand dollars ($5,000), the amount 
of the indemnity provided for in said policy of insurance, or in 
the alternative, acting in behalf of the plaintiff, to take charge of 
said claim against the plaintiff and of negotiations for settlement 
of said claim by way of compromise, and to take entire control 
of the defense of the suit brought in behalf of said Hodde to 
enforce said claim”; that “the defendant elected the alternative, 
and thereafter did in fact take charge of said claim and of nego- 
tiations for settlement thereof, and undertook the defense of 
said suit”; that “it entered into various negotiations with said 
Hodde’s counsel and representatives, caused the appearance of 
its attorneys to be entered in court as attorneys for this plaintiff, 
entered upon the preparation of the defense of said suit and had 
entire and exclusive control of said claim and negotiations for 
settlement thereof and of the defense of said suit throughout 
the pendency thereof”; that “it became the duty of the defend- 
ant, having undertaken in the plaintiff’s behalf, and for a consid- 
eration, the exclusive control and management of said claim and 
the negotiations for settlement thereof, and the defense of said 
suit to enforce said claim, to conduct itself in respect to such 
negotiations for compromise and the management of the defense 
of said claim and suit with a reasonable degree of care, skill and 
diligence for the protection of the plaintiff’s interests, and, among 
other things, it became the defendant’s duty to report to the 
plaintiff seasonably, in order to permit the plaintiff to act thereon, 
any offers for settlement of said claim. But the plaintiff says 
that the defendant was negligent in the performance of the duties 
which it assumed, and wholly failed in the diligent performance 
thereof, in that it entirely failed to conduct said negotiations for 
settlement by way of compromise with reasonable skill and dili- 
gence, failed to report to the plaintiff offers of settlement made 
by said Hodde’s representatives in compromise of said claim, 
whereby the plaintiff might have settled said claim by a reason- 
able compromise at its own cost; and, furthermore, immediately 
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preceding the trial of said suit, although it was advised that the 
plaintiff was under a legal liability to said Hodde and that the 
injuries sustained by said Hodde were severe and permanent, 
carelessly and negligently, and against the plaintiff’s protest and 
the advice of its own counsel, declined and refused to cause said 
suit to be settled and adjusted according to an offer made in 
behalf of said Hodde for the sum of four thousand dollars 
($4,000), towards which sum this plaintiff, though not bound so 
to do, offered to contribute voluntarily the sum of one thousand 
dollars ($1,000).” 

The allegations of negligence in the third count are restatements 
of those alleged in the first and second counts, namely, negli- 
gence in the preparation and trial of the case and in the conduct 
of the negotiations for settlement. 

The defendant filed a general denial, and for a further answer 
said: 

“That if any acts or omissions of the character described in 
the plaintiff’s declaration occurred, they occurred more than six 
years prior to the date of the writ in this cause.” 

At the trial the plaintiff was allowed to go to the jury upon 
the first count only of the declaration. The court also ruled that 
the evidence to be received would be limited to alleged negligent 
acts occurring prior to December, 1904, when Mr. Romney 
Spring, an attorney at law, was employed by the defendant to 
prepare and defend the case, and to these rulings the plaintiff 
excepted. May 20, 1914, the jury returned a verdict for the 
plaintiff in the sum of $4,750, and on October 18, 1916, judg- 
ment was entered thereon for $5,437.17 damages, exclusive of 
costs. 

[1] The first contention made by the defendant under its 
first assignment of error is that the plaintiff’s action as set out 
in the several counts of its declaration sounds in contract and not 
in tort. We do not regard this as a true conception of the alle- 
gations there made. 

The first count is plainly based upon the idea that the defend- 
ant, having entered upon the task of defending the suit, was 
under a duty imposed by law to exercise due care and skill as 
respects the plaintiff’s rights, which it could reasonably antici- 
pate would be damaged if it failed to exercise such care, and 
that, by reason of its failure in this respect, it was responsible 
to the plaintiff for the damages:it suffered. 

In the second count it is alleged that the defendant undertook 
and entered upon the task of settling the suit, whereby it became 
its duty to exercise reasonable care and diligence to effect a set- 
tlement, but that through negligence it failed so to do. 

The third count, as before stated, seeks to charge the defend- 
ant upon the grounds stated in both the previous counts. If the 
second and third counts are not so carefully drawn as the first, 
and if their concluding paragraphs, and perhaps some others, 
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give the impression that the plaintiff’s suit is for a breach of con- 
tract, and not for negligence, it is to be borne in mind that the 
allegations there made are not the essential ones upon which the 
plaintiff's right of action proceeds and which are elsewhere stated. 

The plaintiff does not seek in any of the counts to recover 
damages for a breach of contract, and the contract is not set out 
for the purpose of showing that its obligations have been broken 
by the defendant. The allegations of this character were made 
for the purpose of showing the relationship existing between the 
parties, and the rights of the plaintiff in the subject-matter as to 
which the defendant was dealing and which it was bound to 
anticipate might be infringed if it failed to use due care in the 
performance of the duties imposed upon it by law. 

[2] The rule of reasonable care which lies at the foundation 
of actions for negligence has to do with one’s acts with reference 
to the person, property, or rights of another. It is a rule of 
relation. If there be no relation, there is nothing upon which 
the rule can operate. * * * Unless and until one is brought 
into relation with other men, or property, or rights, he has no 
obligation to act with reference to them; and this is true 
whether. the obligation be called legal, moral, or reasonable.” 
Garland vs. Boston & Maine R. R. Co., 76 N. H. 556,: 563, 86 
Atl. 141, 142, 46 L. R. A. (N. S.) 338, Ann. Cas. 1913E, 924. 
For this reason, and no other, it was esesential for the plaintiff to 
set out in its declaration the stipulations of the policy into which 
the defendant had entered. 

[3] It is a well-recognized rule in the law of negligence that, 
when one knows or has reason to anticipate that the person, 
property, or rights of another are so situated as to him that they 
may be injured through his active intervention, it becomes his 
duty so to govern his action as not negligently to injure the 
person, property, or rights of that other. Gill vs. Middleton, 
105 Mass. 477, 7 Am. Rep. 548; Tuttle vs. Gilbert Mfg. Co., 
145 Mass. 169, 13 N. E. 465; Dustin vs. Curtis, 74 N. H. 266, 
268, 67 Atl. 220, 11 L. R. A. (N. S.) 504, 13 Ann. Cas. 169; 
Pittsfield Cottonwear Co. vs. Shoe Co., 71 N. H. 522, 533, 534, 
53 Atl. 807, 60 L. R. A. 116; Rich vs. Railroad, 87 N. Y. 382; 
Hubbard vs. Gould, 74 N. H. 25, 28, 64 Atl. 668; Edwards vs. 
Lamb, 69 N. H. 599, 45 Atl. 480, 50 L. R. A. 160; Conway Bank 
vs. Pease, 76 N. H. 319, 82 Atl. 1068; Attleboro Mfg. Co. vs. 
Frankfort Insurance Co. (C. C.) 171 Fed. 495; Tom vs. 
Nichols-Fifield Shoe Machinery Co., 215 Fed. 881, 885, 132 C. 
C. As 221. : ‘ 

[4] It is also a well recognized rule that, where the only re- 
lation between the parties is contractual, the liability of one to 
the other in an action of tort for negligence, must arise out of 
some positive duty which the law imposes because of the rela- 
tionship or because of the negligent manner in which some act 
which the contract provides for is done, and that the mere breach 
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of an executory contract, where there is no general duty, is not 
the basis of such an action. Dustin vs. Curtis, 74 N. H. 266, 
268, 67 Atl. 220, 11 L. R. A. (N. S.) 504, 13 Ann. Cas. 169, and 
cases there cited. It is not claimed in this case that the defendant 
was under a general duty to the plaintiff to defend or settle the 
suit. The claim is that, having actively intervened in the de- 
fense of the suit and in the settlement thereof, it was under a 
duty imposed by law to exercise due care not to injure the 
plaintiff’s rights in what it did; and we so hold. 

[5] The further position is taken, under this assignment of 
error, that the action is barred by the fourteenth clause of the 
policy, which reads as follows :— 

“That no action shall be brought by the assured against the 
company upon this policy, in any court, after the expiration of 
the period, from the date of the accident, within which for an 
action for injuries or damages may be brought against the as- 
sured, unless a suit be pending against the assured, at the expi- 
ration of that time, in which event an action for indemnity under 
this policy may be brought against the company within sixty (60) 
days after the final determination of such action, and not after- 
wards. 

[6] If the language of this provision is given its ordinary 
meaning, it amounts to nothing more than that no action to: 
recover the indemnity provided for in the policy can be brought 
by the assured against the company after the expiration of six 
years from the date of an accident covered by the policy, unless,. 
at the expiration of that time, a suit arising out of an accident 
is then pending, in which case an additional period of sixty 
days from the termination of the suit is to be allowed. There 
is nothing in the language disclosing an‘ intention to place a 
limitation upon the time within which an action of tort may be 
brought against the company for breach of a duty imposed by law 
and arising out of its active intervention in the defense or set- 
tlement of a suit, or that any such right of action was in con- 
templation. Furthermore, the stipulation is a limitation in dero- 
gation of a common law right, and its language is not entitled to 
a broad construction. 

[7] The contention is also made that the defendant owed the 
plaintiff no duty to defend the suit; that, under the policy, that 
duty was assumed by the defendant for its own protection and 
benefit, and not that of the plaintiff. It is true that in the policy 
the defendant stipulated it should have the right to defend, and 
it no doubt acquired this right for its own protection; but this 
does not militate against the proposition that when it entered 
upon the defense of the suit, the law imposed on it, for the 
plaintiff's benefit, the duty of so conducting the defense as not 
negligently to injure the plaintiff’s rights. 

[8] The court did not err in ruling that the plaintiff’s cause 
of action did not accrue until it paid “the judgment recovered 
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by Hodde, or, at any rate, until the bringing in of the jury’s 
verdict in Hodde’s favor.” A right of action for negligence does 
not accrue until actual damage is sustained, and the plaintiff can- 
not be said to have suffered actual damage prior to the return of 
the verdict, and probably not before the judgment was entered 
or paid. Sullivan vs. Old Colony R. R., 200 Mass. 303, 86 N. E. 
511; Church of Holy Communion vs. Patterson, etc., R. Co., 66 
N. J. Law, 218, 49 Atl. 1030, 55 L. R. A. 81; Haven vs. Pender, 
11 Q. B. D. 503, 507; Dodd vs. Pittsburg, etc., Ry. Co., 127 Ky. 
762, 106 S. W. 787, 16 L. R. A. (N. S.) 898; Miller vs. Esk- 
ridge, 23 N. C. 147. 

[9-11] By entering into the agreements contained in the policy, 
the defendant did not become the plaintiff’s agent in respect to 
the defense or settlement of the suit. It stood rather in the 
position of an independent contractor, for it was given the con- 
trol of the defense and settlement of the suit, and was in nowise 
subject to the plaintiff’s direction. Furthermore, Mr. Spring, 
who was employed by the defendant in December, 1904, to 
prepare and present the defense in the Hodde suit, was not the 
plaintiff’s agent or a subagent of the plaintiff appointed by the 
defendant for its benefit. The defendant had no authority to 
appoint an agent or subagent for the plaintiff. The plaintiff did 
not select him and had no authority or control over him. The 
defendant had the exclusive control of the defense, which car- 
ried with it the right to employ whomever it chose as its attor- 
ney and to direct him in the management of the case as it saw 
fit. Under such circumstances, Mr. Spring was the defendant’s 
agent for whose conduct, while in its service and acting within 
the scope of his employment, it was responsible. The mere fact 
that he was also an attorney at law did not excuse the defendant 
from responsibility in this respect. Poucher vs. Blanchard, 86 
N. Y. 256, 260. Apart from its duty to exercise due care, the 
defendant was not required to employ an attorney at law to act 
for it out of court in preparing the defense, or in court to pre- 
sent the defense. It was no doubt a prudent thing to employ a 
skilled agent, as it usually is when dealing with a matter calling 
for special knowledge and skill. 

We are, therefore, unable to sanction the ruling whereby the 
plaintiff’s evidence was limited to alleged negligent acts occurring 
prior to Mr. Spring’s employment. 

The defendant also contends that no evidence was presented 
warranting the submission of the case to the jury. It seems to 
us, however, after a careful examination of the record, that there 
was sufficient evidence to warrant its submission to the jury; 
but, in view of the fact that there must be a new trial, because the 
court erred in ruling that the defendant was not responsible for 
negligence in the preparation and trial of the case after it was 
turned over to its attorney in December, 1904, and, as a result 
of which, much evidence was excluded which the plaintiff was 
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entitled to have admitted, we do not deem it necessary or profit- 
able to consider this contention further. 

[12, 13] Certain declarations bearing upon the negligence 
charged in the second count of the declaration, purporting to be 
declarations made by the defendant’s attorney while taking part 
in negotiations for a settlement of the suit, and explanatory of 
his action at that time, were offered in evidence by the plaintiff, 
and excluded. The reason for their exclusion is not stated. It 
may have been because they related to acts of negligence occur- 
ring subsequent to the employment of Mr. Spring, and come un- 
der the ruling above considered, or it may have been because it 
did not appear, apart from the declarations, that Mr. Spring was 
authorized to enter into negotiations for a settlement and, if such 
was the fact, the declarations would not be admissible An agent 
is a competent witness upon the question of his agency or author- 
ity (Clough vs. Co., 75 N. H. 84, 86, 71 Atl. 223 ; 2 Wig. Ev. 
§ 1078, note 4), and the fact may be proved in any ‘other compe- 
tent manner; but it cannot be established by the supposed agent’s 
declarations (Clough vs. Co., supra; Nowell vs. Chipman, 170 
Mass. 340, 49 N. E. 631; 2 Wig. Ev. § 1078; 1 Greenleaf on Ev. 
[16th Ed.] § 184d). If, however, it appeared at the trial or, at 
a subsequent trial, it shall be made to appear by competent evi- 
dence that Mr. Spring was authorized to negotiate for a settle- 
ment of the case, and, while engaged in that undertaking, made 
certain declarations explanatory of the action then being taken, 
such declarations would be admissible as part of the res geste. 
In Cooley and Wife vs. Norton, 4 Cush. (Mass.) 93, 95, the 
court said :— 

“The rule of law is, that when an agent is acting within the 
scope of his authority, his declarations accompanying his acts are 
admissible. * * * ‘They are a part of the res geste, and may 
qualify the acts.” 

Greenleaf, in his book on Evidence (volume 1 [16th Ed.] § 
184c), in discussing this question, says :— 

“The principal constitutes the agent his representative, in the 
transaction of certain business; whatsoever, therefore, the agent 
does while in the lawful prosecution of that business is the act 
of the principal whom he represents. And ‘where the acts of the 
agent will bind the principal there his representations, declara- 
tions, and admissions respecting the subject-matter will also bind 
him if made at the same time, and constituting a part of the res 
geste.’ They ‘are of the nature of original evidence, and not of 
hearsay; the representation or statement of the agent in such 
cases being the ultimate fact to be proved, and not an admission 
of some other fact. * * * It is because it is a verbal act, and 
part of the res geste, that it is admissible at all; and, therefore, 
it is not necessary to call the agent himself to prove it; but, 
wherever what he did is admissible in evidence, there it is com- 
petent to prove what he said-about the act while he was doing it.” 
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See, also, Union Pocket Co. vs. Clough, 20 Wall. 528, 540, 22 
L. Ed. 406; Vicksburg & Meriden Railroad Co. vs. O’Brien, 119 
U. S. 99, 103-106, 7 Sup. Ct. 118, 30 L. Ed. 299; Nebonne vs. 
Railroad, 67 N. H. 531, 38 Atl. 17. 

Entertaining these views, we think there should be a new trial. 

The judgment of the District Court is reversed, the verdict is 
set aside, and the case is remanded to that court for further pro- 
ceedings not inconsistent with this opinion; and the plaintiff re- 
covers its costs in this court. 


On Petition for Rehearing. 


The petition for rehearing must be denied. 

1. The defendant’s duty to the plaintiff, as set out in the first 
and second counts of the declaration, does not depend upon 
whether it did nor did not obligate itself in the policy to prepare 
and defend the Hodde suit, or to settle the same. As pointed out 
in our opinion handed down in this case on February 27, 1917, 
the plaintiff's right of action in the first count is based upon the 
ground that defendant entered upon the preparation and defense 
of the suit, and in the second count that it entered upon the task 
of settling it, and that in each case it was negligent in what it 
undertook to do. As each count sounds in tort, and is based upon 
a duty imposed by law, it is wholly immaterial whether the de- 
fendant was or was not under a contractual duty to prepare and 
defend the suit or to settle the same. 

[14] 2. The clause in the policy providing that “the liability of 
the company in respect to any one employee suffering injury or 
death shall in no case exceed.the sum of five thousand dollars” 
is not a defense to the action. The loss with reference to which 
the defendant agreed to indemnify the plaintiff in the policy, and 
with reference to which its liability was not to exceed $5,000, 
was a loss sustained by the plaintiff through its negligent failure 
to perform a duty it owed to its employees. The plaintiff, how- 
ever, in this action, is not seeking to recover from the defendant 
indemnity against loss which it sustained due to its own negli- 
gence, but to recover damages which it says it has sustained be- 
cause of the defendant’s négligence, a matter as to which the 
indemnity provided for in the policy and the limitation therein 
stipulated for have nothing to do. The limitation is upon the 
defendant’s obligation to indemnify the plaintiff, not upon its 
liability for damages occasioned the plaintiff through the defend- 
ant’s negligence. 

Petition denied. 
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SUPREME COURT OF WISCONSIN. 


ELAND STATE BANK 


vs. 
MASSACHUSETTS BONDING & INS. CO. er a.* 


1. INDEMNITY—ACTION ON CASHIER’S BOND—SUFFICIENCY 
OF EVIDENCE—KNOWLEDGE OF MISAPPROPRIATION— 
LARCENY OR EMBEZZLEMENT. 

Where bank directors attested cashier’s reports to commissioner and ex- 
aminer and had ample means of knowing of the bank’s affairs, evi- 
dence eld to show that the bank knew of cashier’s misappropriations 
and treated them as loans, and hence could not recover on bond in- 
demnifying bank against cashier’s “larceny or embezzlement.” 


(For other cases, see Indemnity, Cent. Dig. § 44; Dec. Dig. § 15[7].) 


2. BANKS AND BANKING—REPORTS—“CORRECT ATTEST.” 

The words “correct attest’” before signature of bank directors to reports 
made to commissioner of banking mean, not alone to bear witness, 
but to affirm to be true or genuine, and such words are appropriately 
used for the affirmation of persons in their official capacity to attest 
the truth of a writing. ° 

{For other cases, see Banks and Banking, Cent. Dig. §§ 18-20; Dec. Dig. 
§ 16.) 


3. INDEMNITY—CASHIER’S BOND—BANK’S DUTY TO KNOW 
TRUTH OF APPLICATION. 

Bank directors were bound to know that certificates regarding cashier’s ° 
conduct made to secure renewal of indemnity bond were true before 
signing and delivering them. 

(For other cases, see Indemnity, Cent. Dig. §§ 2-6; Dec. Dig. § 4.) 


4. INDEMNITY—BONDS—DIRECTORS’ DUTY TO KNOW OF 
OFFICERS’ CONDUCT. 

Evidence held to show that bank directors knew of the conduct of the 
cashier of the bank when he applied for the renewal of his in- 
demnity bond. 

(For other cases, see Indemnity, Cent. Dig. § 44; Dec. Dig. § 15[7].) 


5. BANKS AND BANKING—DUTY OF OFFICERS. 

Officers of a bank are held to strict accountability in the discharge of their 
official duties, this being required by public policy as well as by private 
rights. 

(For other cases, see Banks and Banking, Cent. Dig. §§ 92, 95, 96, 105; 
Dec. Dig. § 54[1].) 


Appeal from Circuit Court, Shawano County; Edgar V. Werner, 
Judge. 

Action by the Eland State Bank of Eland, Wis., against the Massa- 
chusetts Bonding & Insurance Company and another. Judgment for 
plaintiff, and defendants appeal. Reversed and remanded, with instruc- 
tions to dismiss complaint. 


* Decision rendered, April 24, 1917. 162 N. W. Rep. 662. 
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This action was brought to recover on a bond given March 7, 1911, 
for one year and renewals of said bond issued in 1912, 1913, and 1914, 
executed by defendant as surety for one G. J. Moses, cashier of plaintiff 
bank. The complaint claims that Moses, while cashier of plaintiff bank, 
converted money belonging to the bank to his own use and was guilty of 
larceny and embezzlement in so doing; that while cashier he permitted 
one John H. Walechka, a former cashier of plaintiff bank and principal 
stockholder thereof, to obtain sums of money from the bank; and that 
these sums taken by Walechka were not losses but constituted larceny or 
embezzlement. Defendant denied all liability and alleged that there was 
no larceny or embezzlement by Moses or Walechka, or any one else, and 
that all money received by Moses or Walechka was received by them as 
loans.. Several defenses are set up in the answer, some of which will be 
referred to in the opinion herein. The case was tried by the court and 
a jury. After the evidence was all in, the court overruled a motion by 
defendant for a directed verdict. The following general verdict was re- 
turned by the jury :— 

“We, the jury duly impaneled to try the issues in the above-entitled 
a. find for the plaintiff and assess its damages at the sum of $9,861.34 
dollars.” 

Judgment was entered in favor of the plaintiff upon the verdict, from 
which this appeal was taken. 


M. J. Wallrich, of Shawano, and Brown & Guesmer, of Minneapolis, 
Minn., for Appellant Massachusetts Bonding & Insurance Company. 

A. M. Andrews, of Shawano, for Appellant Moses. 

Dillett & Winter and A. S. Larson, all of Shawango, for Respondent. 


KERWIN, J. (after stating the facts as above). 

[1] Before the execution of the bond upon which this action 
was brought, certain questions were propounded by defendant to 
plaintiff and answers required some of which are :— 

“Q. What means will you use to ascertain whether his accounts 
are correct? A. Check them. Q. How frequently will they be 
examined? A. At least twice annually by examining committee. 

Q. When were his accounts last examined? A. At the meeting 
of examining committee in January, on the 4th, 1911. Q. To 
whom and how frequently will he account for his handling of 
funds and securities? A. To examining committee who meet 
twice annually. To state examiners. To me. I shall be here 
often.” 

It further appears that the bond in suit executed March 7, 1911, 
was for a valuable consideration renewed thereafter in 1912 on 
delivery of the following certificate made by plaintiff :-— 

“This is to certify, that on the 15th day of January, 1912, the 
books and accounts of Mr. G. J. Moses in our employ at Eland, 
Wis., were examined by us and we found them to be correct in 
every respect, and all moneys handled by him atcounted for. He 
has performed his duties in an acceptable and satisfactory manner, 
and we know of no reason why the guarantee bond should not 
be continued.” 

Renewals of the bond were thereafter made in February, 1913 
and 1914, on a similar certificate. 

The bond in suit covered cases only where Moses took money 

Vol. L—10. 
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in such way as to amount to larceny or embezzlement. In order, 
therefore, to make out a case, the plaintiff was obliged to prove 
that Moses misappropriated the money of the bank in such way 
as to amount to larceny or embezzlement. 


We are convinced, after a careful examination of all the evi- 
dence, that there is no competent credible evidence to support the 
verdict, or establish any liability against the defendant. On the 
contrary, we think the evidence establishes that the moneys mis- 
appropriated by Moses were treated by the plaintiff as loans. 

The evidence is overwhelming and without substantial dispute 
that the plaintiff through its officers knew all the facts relating to 
the alleged misappropriation of the funds of the bank and treated 
the funds unlawfully received as loans by the bank. The proof is 
conclusive that the officers of the plaintiff bank knew, or should 
have known, and cannot be heard to say that they did not know, 
of the falsity of the representations made by them to the de- 
fendant. 

The evidence of defendant is largely documentary, and its oral 
testimony is specific on the particluar material facts at issue, 
while the evidence of plaintiff on the vital questions consists in 
general denials of knowledge of material facts which it was the 
duty of the witnesses to know, and which from the admitted facts 
they ought to have known and should not be heard to say they 
did not know. 

The competent documentary evidence alone in the case con- 
sisting of “Call Reports,” reports of committee to bank and bank- 
ing commissioner, declarations of directors of plaintiff, account 
books of plaintiff bank, certificates for renewals of bond from the 
bank to the surety, conclusively show that no case was made by 
the plaintiff. 

As before observed, the evidence of the plaintiff’s witnesses 
consists of broad, sweeping denials of knowledge, and, when taken 
in connection with the particular facts admitted by such witnesses 
and the undisputed evidence on the part of the defendant, it is 
rendered incredible and without any probative force. While the 
officers of the bank make general, sweeping denials of knowledge 
of the affairs of the bank, they show by the admission in their 
testimony of specific facts that they had knowledge. The evi- 
dence shows clearly and without substantial dispute that the 
officers knew of the Moses and Walechka loans, and that the 
money appropriated by them and for which this action was 
brought was at all times.treated as loans. To discuss the evi- 
dence in detail would extend this opinion to an unreasonable 
length and serve no useful purpose. 

[2] The “Call Reports” made by authority of law and trans- 
mitted to the commissioner of banking were sworn .to by the 
cashier, with “Correct Attest” by two:. directors. of- the :plain- 
tiff... These reports show the condition of the bank and the 
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transactions regarding the Moses and Walechka items. But the 
directors claim they did not know the contents of these reports, 
yet they do not testify that they did no read them. 

The cashier swears that the statement in the report is correct, 
and that the schedules annexed fully and correctly represent the 
true state of the several matters therein contained. The directors 
who “attest,” however, claimed they only signed as witnesses and 
did not know the contents. The words “Correct Attest” are writ- 
ten just below the signature of the cashier who verified the docu- 
tent and just above the signatures of the directors. The words 
“Correct Attest”? mean, not alone to bear witness, but to affirm 
to be true or genuine. The words are appropriately used for 
the affirmation of persons in their official capacity to attest the 
truth of a writing. McGuire vs. Church, 49 Conn. 248. 

The directors made declarations in writing to the bank ex- 
aminer as to the condition of the plaintiff bank, and declared, 
among other things, that all notes and securities were good and 
collectible, except as therein specified, and no exception was made 
as to the matters involved in this suit. The directors, who signed 
these declarations, testified that they did not know of the Moses 
and Walechka items at the time of signing. The Moses and 
Walechka notes, however, appeared on the bank records at the 
time the directors so signed, and the bank examiner took them 
into consideration in checking the balances. It is therefore ap- 
parent that the directors must have found them and known of 
their existence at the time of making the declarations. 

[3] The directors further endeavored to excuse themselves on 
the ground that they were not familiar with the account books 
of the bank, but their oral testimony shows that they were suffi- 
ciently familiar with such books to inform themselves concern- 
ing the items in question. They also seek to avoid the conse- 
quences of their acts in making the false certificate by which they 
obtained renewals of the bond upon which suit is brought on the 
ground of want of knowledge. But it seems upon the whole 
evidence of the directors who signed these certificates that they 
did know of the Moses and Walechka items at the time of 
signing. Moreover, they were bound to know that these certi- 
ficates were true before they signed and delivered them on the 
faith of which they obtained renewals of the bond. 

[4,5] It is idle for the officers of plaintiff to say, in face of all 
the evidence orally given, as well as documentary, that they were 
without knowledge of the material facts in the case respecting 
the dealings of Moses and Walechka with plaintiff. The whole 
situation was plain; they had but to open their eyes and see. It 
was their duty to know, and they cannot now in the face of the 
tecord say they did not know. Standard Mfg. Co. vs. Slot, 121 
Wis. 14, 98 N. W. 923, 105 Am. St. Rep. 1016; Kaiser vs. Num- 
merdor, 120 Wis. 234, 97 N. W. 932; Keller vs. Schmidt, 104 
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Wis. 596, 80 N. W. 935; Zunker vs. Kuehn, 113 Wis. 421, 88 
N. W. 605; Mannel vs. Shafer, 135 Wis. 241, 115 N. W. 801; 
Krause vs. Busacker, 105 Wis. 350, 81 N. W. 406; First Nat. Bk. 
vs. Hackett, 159 Wis. 113, 149 N. W. 703. Public policy as well 
as private rights require that officers of banks should be held to 
a strict accountability in the discharge of their official duties. 

Some authorities are cited by counsel for plaintiff, but in our 
view of the case they do not reach the questions involved in the 
instant case. They are clearly distinguishable, and we shall take 
no time discussing them. We hold that no case of larceny or 
embezzlement was shown, and therefore no case was made by the 
plaintiff. 

Other defenses need not be treated. 

The judgment is reversed, and the action remanded, with in- 
structions to dismiss the complaint on the merits, with costs. 


————_ -— — Go @-— 


RODGERS vs. PACIFIC COAST CASUALTY CO. 
(L. A. 3921.)* 


(Supreme Court of California.) 


as ae Tee INSURANCE—PAYMENT OF JUDG- 
ENT. 


Under a liability policy insuring against sums paid by insured toward 
satisfying judgments against him, insured’s giving a note for such 
a judgment constitutes a payment rendering the insurer liable. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


In Bank. Appeal from Superior Court, Los Angeles County; Curtis. 
D. Wilbur, Judge. 

Action by Frances G. Rodgers against the Pacific Coast Casualty 
Company. A judgment for plaintiff was affirmed by the District Court of 
Appeal, and defendant petitions for a reahearing. Petition denied. 


Gray, Barker & Bowen, William A. Bowen, and Bowen & Bailie, all 
of Los Angeles, for Appellant. 

Lee Riddle, W. O. Morton, Harry A. Hollzer, and C. B. Morton, all 
of Los Angeles, for Respondent. 





* Decision rendered, April 24, 1917. 164 Pac. Rep. 1115. 





~~ ——-@r@ -—-— 


KENTUCKY LIVE STOCK INS. CO. vs. STOUT.* 
(Court of Appeals of Kentucky.) 







1INSURANCE—WAIVER OF 
AGENT. 


It is a general rule that local or special representatives of an insurance 
company may waive forfeiture provisions, of policy when with knowl- 


FORFEITURE—POWER OF 


* Decision rendered, May 1, 1917. 194 S. W. Rep. 318. 
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edge of the facts, they induced insured to pay premiums, or to 
execute a note therefor, upon assurance that insurance is still in force. 


(For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375[2].) 


2. INSURANCE—WAIVER OF FORFEITURE—ACTION OF IN- 
SURED. 

An insurance company cannot treat a policy as valid for the purpose of 
collecting premiums and invalid for the purpose of indemnity. 

(For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392[1].) 


3. INSURANCE—AGENT’S DUTY TO INFORM INSURER OF 
FORFEITURE. 

Good faith requires that when facts constituting forfeiture of policy are 
brought to agent’s attention, he should notify insured then, and not 
induce him to incur liability for premiums on a forfeited policy which 
the company does not intend to pay in case of loss. 

(For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392[1].) 


4. INSURANCE—WAIVER OF POLICY PROVISION—POWER OF 
SPECIAL AGENT—NOTICE. 

Where insurer’s special representative, having authority to solicit appli- 
cations, collect premiums, and appoint local agents, insured plaintiff’s 
stallion and later accepted note in payment of premiums, although 
informed by plaintiff that horse was sick, the agent then stating to 
plaintiff that as the horse was well when insured, the policy would be 
all right, held to be within agent’s power to waive policy provision, 
requiring immediate notice of sickness to be given company. 

(For other cases, see Insurance, Cent. Dig. §§ 1047, 1067-1069; Dec. Dig. 
§ 392[10].) 


5. INSURANCE—QUESTION FOR JURY—WAIVER OF POLICY 
PROVISION. 

In action on a policy covering a stallion, it was a question for the jury 
as to whether special agent waived provision requiring immediate 
notice of sickness to be given insured, where agent accepted pre- 
mium note and plaintiff then informed him of animal's sickness. 

(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761. 1767, 1770; 
Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Fayette County. 
Suit by Newton Stout against Kentucky Live Stock Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. S. McElroy, Jr., of Louisville, for Appellant. 
W. P. Kimball and D. C. Hunter, both of Lexington, for Appellee. 
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McCULLOUGH er at. vs. GEORGIA CASUALTY CO. 
(No. 20442[227].)* 


(Supreme Court of Minnesota.) 


INSURANCE—CASUALTY INSURANCE—RISK—MISREPRESEN- 
TATION—USE OF APPLIANCES. 


The contractors for the construction of a highway, in their application 
for an insurance policy to cover risks under the Workmen’s 


* Decision rendered, May 25, 1917. 162 N. W. Rep. 894. Syllabus by 
the Court. 
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Compensation Act (Gen. St. 1913, §§ 8195-8230), stated that they did 
not “operate a steam railroad, switch, or side track in connection 
with the risks.” The policy issued and accepted contained the same 
language. They used and operated in their work “dinky” steam 
locomotives drawing Peteler dump cars upon temporary tracks of 
steel rails and wooden ties. This fact was not known to the insurer 
when the policy was issued. It is held: The statement was a mis- 
representation of a fact material to the risk and made void the policy. 


Appeal from District Court, Hennepin County; Charles S. Jelley, 
_Judge. 

Action by William E. McCullough & Cheney, against the Georgia 
Casualty Company. Judgment for defendant, and from an order denying 
a new trial, plaintiff’s appeal. Order affirmed. 


Wright & Wright, of Minneapolis, for Appellants. 
Watson & Abernethy and Ernest E. Watson, all of St. Paul, for 
Respondent. 


—_——_—@ee— —— 


KOMULA et AL. vs. GENERAL ACCIDENT, FIRE & LIFE 
ASSUR. CORP., Lrv., of PertH, SCOTLAND.* 


(Supreme Court of Wisconsin.) 


‘5. INSURANCE— WORKMEN’S COMPENSATION ACT — PRO- 
VISION IN INSURANCE POLICY FOR PAYMENT IN CASH— 
SUBSTANTIAL COMPLIANCE. 


As the purpose of an insurer in requiring in a policy of workmen’s com- 
pensation insurance that the loss be paid in money is to protect itself 
against fraud in the payment of losses, in an action by an insured 
under such policy to recover from the insurer the amount of an award 
paid, where it was found that land conveyed as a part payment of the 
award was of a market value equal to the amount for which it was 
taken, and it appeared that the employee desired to purchase and the 
employer to sell, there was a substantial compliance, and the em- 
ployer can recover the full amount of the award. 


‘(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Appeal from Circuit Court, Waukesha County; Martin L. Lueck, 
Judge. 

Action by John Komula and others against the General Accident, Fire 
& Life Assurance Corporation, Limited, of Perth, Scotland. Judgment 
for plaintiffs, and defendant appeals. Affirmed. 


Lines, Spooner, Ellis & Quarles and James T. Guy, all of Milwaukeee, 
for Appellant. 
Tullar & Tullar, of Waukesha, for Respondents. 


* Decision rendered, May 15, 1917. 162 N. W. Rep. 919. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firth Circuit. 





TALBOT 
vs. : 


UNION CENT. LIFE INS. CO. or Cincinnati, On10, (No. 3044.)* 


INSURANCE—CONSTRUCTION OF POLICY—DURATION OF 
INSURANCE. 


Under a term policy of life insurance dated August 17, 1910, and issued 
on an application made August 8, and providing that, in consideration 
of the payment of the premium on August 8 in each year, the appli- 
cant was thereby insured for five years ending on August 8; 1915, 
there was no liability for a death occurring August 12, 1915, as the 
duration of the policy was fixed in clear and unambiguous language, 
and should be construed according to the sense and meaning of the 
terms used. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action by Grace G. Talbot against the Union Central Life Insurance 
Company of Cincinnati, Ohio. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


Before Pardee and Walker, Circuit Judges. 


A. H. King and Bayard B. Shields, of Jacksonville, Fla., for Plain- 
tiff in Error. 
Geo. C. Bedell, of Jacksonville, Fla., for Defendant in Error, 


ParbEE, C. J. 

On the 8th day of August, 1910, Charles Augustus Cheatham 
made application to the Union Central Life Insurance Company 
for $10,000 insurance on the five-year convertible term plan. 
In said application he answered the necessary questions, and 
thereafter, on the 21st day of August, 1910, submitted to a medi- 
cal examination, which apparently was satisfactory to the com- 
pany, and on August 23d paid the first premium, for which re- 
ceipt was issued as follows :— 

“Received sixty nine and °°/,,, dollars, being the first premium 
upon policy No. 383209, issued upon the life of Charles A. Cheat- 
ham, continuing said policy in force to the 8th day of August, 
1911. This receipt is not valid unless premium is paid, and this 
receipt signed, and dated the day of payment, by B. S. Williams, 


* Decision rendered, April 28, 1917. 241 Fed. Rep. 669. 
Vol. L—11. 
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agent, or such person as he authorizes by indorsement on the 
margin hereof. 


Paid at Jacksonville, Fla., this 23d day of August, 1910. 
“John D. Sage, Secretary. 


“B. S. Williams, Agent.” 
And thereupon a policy dated the 17th day of August, 1910, 
was issued by the insurance company, wherein it is set forth :-— 
“1. Premium—2. Insured Term—3. Amount—4. Beneficiary 
—5. Death Claim. 

“In consideration of the payment of sixty-nine °°/,,, dollars, 
and of the payment of a like amount annually thereafter on 
the eighth day of August in every year during the continuance 
of this policy, does hereby insure the life of Charles Augustus 
Cheatham, of Jacksonville, in the county of Duval, in the state 
of Florida, for a term of five years ending on the eighth day of 
August, 1915, in the amount of five thousand dollars, payable, 
fess the unpaid balance of the current year’s premium, if any, 
and any other indebtedness on the policy, at its home office in 
Cincinnati, Ohio, to the administrators, executors, or assigns of 
the insured, on receipt of due proof of death of said insured 
during the continuance of this policy. 

“6. Contract. 

“This policy, together with the application therefor, a copy of 
which is indorsed hereon, shall constitute the entire contract be- 
tween the parties. 

“It is hereby agreed: 
“7. Change of Beneficiary. 

“That the insured shall have the right at any time to change 
the beneficiary, said change to take effect when indorsed on the 
policy by the insured and the company.” 

In accordance with the contract, on October following, with 
the consent of the company, the insured named Grace G. Talbot, 
plaintiff in error herein, the beneficiary. On August 12, 1915, 
the said Charles Augustus Cheatham died. The beneficiary made 
application for the payment of the policy and was refused, and 
thereupon brought this suit, which was disposed of in the lower 
court on demurrer and on the point that the insurance policy ex- 
pired by its plain terms on August 8, 1915. 

The policy of insurance is attached to the petition and made 
part thereof, and we think the demurrer was properly sustained. 
The duration of the policy was fixed in clear and unambiguous. 
language, and should be construed according to the sense and 
meaning of the terms used. See Langley vs. Owens, 52 Fla. 303, 
42 South. 457, 11 Ann. Cas. 247; Imperial Fire Insurance Co. 
vs. Cods County, 151 U. S. 453, 14 Sup. Ct. 379, 38 L. Ed. 231. 

The judgment: of the District Court is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH Circult. 


EBERHARD ET AL, 
vs. 


NORTHWESTERN MUT. LIFE INS. CO. (No. 2956.)* 


1. INSURANCE—LIFE INSURANCE—POLICIES. 


The rights of holders of life policies, which contained tontine features, 
are measured by the contract of each policyholder with the insurer. 


(For other cases, see Insurance, Cent. Dig. § 358; Dec. Dig. § 173.) 


Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John M. Killits, Judge. 

Bill by Charles W. Eberhard and others against the Northwestern 
Mutual Life Insurance Company. From a judgment dismissing the bill, 
complainants appeal. Affirmed. 

See, also, 210 Fed. 520. 


Before Warrington and Denison, Circuit Judges, and Hollister, Dis- 
trict Judge. 


H. J. Turney, of Cleveland, Ohio, for Appellants. 
W. C. Boyle of Cleveland, Ohio, for Appellee. 


Ho..isTer, D. J. 

This case was here before (No. 2624) on appeal by complain- 
ants in the District Court (appellants also in this appeal) from 
an order of that court sustaining a demurrer to their bill. What 
took place at the hearing of the appeal is shown by the mandate 
of this court of July 3, 1915, which recites :— 

“And counsel for appellants here and plaintiffs below having 
in oral argument admitted, and rightly, that the bill is too broad 
in averments and in scope of relief sought, insisting, however, 
that plaintiffs were entitled to some, without defining what, por- 
tion of the relief prayed—therefore, in order to afford plaintiffs 
opportunity to state such case as they shall be advised is open to 
them, and without intimating whether a case can in any form 
(and whether or not of representative character) be maintained 
in the court below for any of the objects stated in the bill, it is 
ordered that the decree below be and it is reversed, without costs; 
and, in accordance with the practice in situations similar to that 
of the plaintiffs (Wiggins Ferry Company vs Railway, 142 U. S. 
396, 413-415 [12 Sup. Ct. 188, 35 L. Ed. 1055]; 3 Foster, Fed. 
Pr. 2136), the case is remanded with direction to permit plaintiffs 
to amend the bill—provided, the amount involved in the case be 
specifically alleged and appear to be sufficient for jurisdictional 
purposes.” 


* Decision rendered, April 9,1917. 241 Fed. Rep. 353. 
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Thereupon, complainants having obtained leave in the District 
Court, filed an amended bill, differing from the original in no 
essential respect, and practically a copy of it, excepting the 
omission of the several prayers for injunction. The bill and the 
amended bill show: Complainants, three in number, several 
others intervening, are each the holder of a semi-tontine insur- 
ance contract or policy for the sum of $3,000, all of the policies 
having been issued at different dates by the Northwestern Mutual 
Life Insurance Company, a corporation of Wisconsin; under 
the plan of insurance, a policyholder surviving its term and hav- 
ing paid all premiums is entitled to share in a fund created by 
the excess premiums paid over the cost of insurance and by the 
amounts paid in by policyholders who do not survive the terms of 
their respective policies, or who forfeit their policies or right of 
participation in the fund by nonpayment of premium. 

The bill and amended bill, filed in behalf of complainants and 
of all others similarly situated, charged that the fund, amounting 
to millions, was held in trust by the company for all holders of 
similar policies, and that, in various ways alleged, the fund had 
been diverted by the company and its officers to purposes incon- 
sistent with the tontine policyholders’ rights. 

The prayer in both was for the intervention of equity, be- 
- cause of no adequate remedy at law; for an accounting; for a 
receiver of the fund, if it be found the trust should be termin- 
ated; and the original bill prayed also for injunction against cer- 
tain acts not now important for consideration. 

Defendant moved to dismiss the. amended bill on several 
grounds going to the merits of the case, as well as because of 
want of capacity in complainants to maintain the suit, and be- 
cause the amended bill did not show that the sum sought to be 
recovered was sufficient to confer jurisdiction on the District 
Court. We are concerned now only with the ground last named ; 
for, if the amount in controversy is insufficient to confer juris- 
diction, it would be useless to express an opinion upon any other 
question in the case, whatever our views might be. 

The mandate on the first appeal gave permission to complain- 
ants to amend their bill, and required them to specifically a!'ege 
the amount involved. The amended bill did not set forth the 
amount claimed by each of the complainants, but alleged, as did 
the original bill, that the amount involved was a trust fund 
amounting to a certain number of millions of dollars. 

We are warranted in believing that counsel for complainants 
did not specifically set out the amount claimed by each of them, 
for the reason that, if he had set out the amount each of com- 
plainants, as well as each intervener, claimed the right to recover, 
it would appear that the claim of each was a sum less than sufti- 
cient to confer jurisdiction, and that, if the aggregate of the 
claims so shown would be an amount more than sufficient, he 
would nevertheless be confronted with well-established rules 
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which forbid the aggregation of separate claims in such a case as 
this for the purpose of stating a sum in controversy sufficient for 
jurisdiction. But whatever his reasons were for not obeying the 
mandate, and assuming the fund to be a trust fund, and that. 
complainants could bring an action for themselves and for all 
others similarly interested, still the conclusion does not follow 
that the separate, distinct claims of each policyholder can be 
added together for the purpose of making a sufficient amount. 

The fact, if it be a fact, that this fund is a trust fund held by 
the insurance company for the benefit of these policyholders, and 
that each has an interest in it, is not the test of right to make a 
jurisdictional case by aggregation of claims. 

[1,2] It cannot be doubted that such rights as each policyholder 
has depend upon his contract with the insurance company and 
are measured by its terms. The policy is an agreement to pay 
its holder a computable sum of money upon certain conditions. 
[Ellison vs. Straw, 119 Wis. 502, 506, 97 N. W. 168.] His 
interest does not depend upon, and is not related to, the interest 
of any other policyholder similarly situated. True, there is some 
relation between the total number of qualified policyholders and 
the amount each will receive, but this mutual relationship is re- 
mote from that common interest which requires the claims of 
all to be jointly litigated, in order to ascertain the particular sum 
to which any one is entitled. The rights of policyholders are not 
derived from the same, or a common, title. The right each has 
in the fund is based upon the separate distinct contract each has 
with the company with respect thereto. The sole matter in dis- 
pute is between the defendant and each complainant as to the 
amount the latter shall recover. Each policyholder has no de- 
mand upon any other; his demand is against the defendant alone, 
and what he may receive from the defendant can in no way 
affect the claims of others. [Pierce vs Equitable Life Assur. 
Soc., 145 Mass. 56, 61, 12 N. E. 858, 1.Am. St. Rep. 433.] The 
policyholders’ claims to the fund are several, and not joint, and 
the amount payable to each depends upon his contract alone. 
Under these circumstances the separate claims cannot be aggre- 
gated, for the purpose of making a case within the jurisdiction. 
The test to be applied will be found in a number of cases. [Gib- 
son vs. Shufeldt, 122 U. S. 27, 39, 7 Sup. Ct. 1066, 30 L. Ed. 
1083; Clay vs. Field, 138 U. S. 464, 479, 480, 11 Sup. Ct. 419, 
34 L Ed. 1044; Davis vs. Schwartz, 155 U. S. 631, 647, 15 Sup. 
Ct. 237, 30 L. Ed. 289; United States vs. Freight Association, 
166 U. S. 290, 311, 17 Sup. Ct. 540, 41 L. Ed. 1007; Troy Bank 
vs. Whitehead, 222 U. S. 39, 40, 41, 32 Sup. Ct. 9, 56 L. Ed. 81.] 

[3] But it is said that this is a class action. This phrase is 
commonly used to describe actions where several of a class are 
allowed to join, as well as in its closer sense of reference to cases 
where they have the right to represent all. Assuming that such 
a case as this may be called a-class action, and assuming further 
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that it could be maintained as such, if that question were now 
involved, and passing the consideration that these complainants 
each represents a different class, since the policy of each matures 
at a time different from the others, yet that it may be properly 
a class action does not affect the rule against aggregation, be- 
cause the rule is necessarily only applicable to those class actions 
in which several claimants to a fund are joined as plaintiffs as- 
serting common and undivided rights therein. 

With respect to the rule and to class actions, members of this 
court have said [Nolen vs. Riethman (D. C.) 225 Fed. 812, 
816.] :-— 

“The principle upon which such an aggregation can be em- 
ployed as a test of jurisdiction is that the persons joining in the 
suit must have a common and undivided interest, not distinct in- 
terests, in the amount involved; still, this is not to say that, if the 
property involved is in truth separately owned and held, the 
parties may not constitute a class who may be joined for the 
sake of convenience and economy; it is to say that aggregation 
of their pecuniary interests is not permissible for making up the 
jurisdictional amount.” 

[4] The required jurisdictional amount at the time the original 
bill was filed was $2,000. Each of the complainants’ policies car- 
ried an insurance of $3,000. That was pure life insurance, 
having nothing to do with this fund. [Ellison vs. Straw, 119 
Wis. 502, 506, 97 N. W. 168.] There is nothing to show what 
interest in the fund each complainant asserts. Since complain- 
ants have been given the opportunity and were required specifi- 
cally to set forth in their amended bill their claims, and have 
declined to do so, we must assume the amount each is entitled to 
in any event is less than $2,000. 

From what has been said it follows that the District Court had 
no jurisdiction over the case. 

There is another reason, having to do with the application of 
rule 11 (202 Fed. viii, 118 C. C. A. viii) involving the question 
of the assignments of error on appeal to this court, why this 
appeal ought not to be favorably entertained; but a discussion 
is made unnecessary because, in any event, the court below had 
no jurisdiction, and its decree of dismissal will be affirmed at 
appellants’ costs. 











In re Majors.. 


UNITED STATES DISTRICT COURT. 


D. Orecon 


In rE MAJORS. (No. 3987.)* 


2. BANKRUPTCY—RIGHT OF TRUSTEE—INSURANCE POLICY. 


Where a policy insured the life of the bankrupt, payable to his wife as 
beneficiary, without a right to change beneficiaries being reserved, but 
provided that, on the death of the beneficiary, the insured might 
designate another beneficiary, and, if he failed to do so, the policy 
would be payable to his personal representatives, the insured had no 
right in the policy available as a cash asset, and therefore the trustee 
acquired no right to the policy under Bankr. Act uly 1, 1898, c. 541, 
§ 70a, subd. 1, 30 Stat. 565 (Comp. St. 1916, § 9654) which vests the 
trustee with the title to property which prior to the filing of the 
petition the bankrupt could by any means have transferred, or which 
might have been levied upon and sold under judicial process against 
him, with a proviso that he may retain a life insurance policy on 
paying to the trustee the cash surrender value thereof. 


(For other cases, see Bankruptcy, Cent. Dig. § 201; Dec. Dig. § 143[11].) 


In Bankruptcy. In the matter of G. W. Majors, bankrupt. The 
referee entered an order disallowing certain exceptions claimed by the 
bankrupt and determining that the trustee took no interest in a certain 
life insurance policy, and both the trustee and the bankrupt seek a review 
thereof. Order and jaddgment of the referee affirmed. 


Hewitt & Sox, of Albany, Or., for Bankrupt. 
Hill & Marks, of Albany, Or., for Trustee. 


Woo .verTon, D. J. 

The referee in bankruptcy, on January 29, 1917, made an 
order in the above matter, whereby he allowed certain exemptions 
claimed by the bankrupt and disallowed others and determined 
at the same time that the trustee took no interest in a certain 
life insurance policy whereby the Dakota Mutual Life Insurance 
Company insured the life of the bankrupt in the sum of $2,000, 
payable to his wife as the beneficiary under the policy, if living 
at the time of his death; otherwise, to his executors, adminis- 
trators, or assigns. 

The trustee and the bankrupt are both seeking a review of the 
order and judgment of the referee; the former claiming error in 
the ruling as to the insurance policy, and the latter in not allow- 
ing all of the exemptions claimed. The exemptions claimed and 
not allowed consist of the following property :— 


WAR TRE aiding oekadsconsdeiadsaerone $300.00 
One wagon, one old buggy, one harness....... 50.00 
Two Owe, NG GUNN. cas cciccscncccevacvens 150.00 
Hay and other feed provided for the use of said 

WE: .osnvienwktcdaken ene anee 50.00 


* Decision rendered, April 16, 1917. 241 Fed. Rep. 538. 
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[1] To understand the nature of the controversy, it is neces- 

sary to allude to the facts out of which it arose. Some time 
prior to October, 1916, the bankrupt borrowed $1,200 from the 
J. W. Susack & Co. bank. With this, and other money that he 
had, being then engaged in the farming industry, he purchased 
stock and farming equipment. On October 2, 1916, he sold at 
public sale all the personal property then owned by him, con- 
sisting of live stock, farm implements, and equipment, except a 
team which he later sold at private sale. Of the money realized 
from the sale, he deposited $753.33 in a bank in Albany. Very 
shortly afterwards, namely, on October 6th, J. W. Cusick & Co. 
sued the bankrupt, and garnisheed the money in the bank thus 
deposited. Thereafter the bankrupt purchased the above-de- 
scribed property, which he is claiming as exempt. He frankly 
admits, in his testimony before the referee, that he put his money 
into this personal property so that his creditors could not en- 
force payment against him; in other words, so that he could 
claim the property as exempt as against their demands. To sub- 
stantiate this, I need only quote the following :— 

“Q. Instead of paying your debts, you put it [the money] into 
exempt property? A. Yes, sir; I had to. Q. Why did you have 
to? A. Because they would have taken everything I had.” 

What his indebtedness was at the time he made these purchases 
does not appear. On October 28th he. filed’ a voluntary petition 
in bankruptcy, praying adjudication, and by schedule attached 
showed that his indebtedness amounted to $1,588, and his assets, 
including the property claimed as exempt, to $1,403.33. It ap- 
pears that the bankrupt had arranged with one Riley to take his 
place (farm supposedly) “with everything furnished,” but de- 
cided, after he had been sued, to buy the exempt property from 
Riley. This is indicative of the bankrupt’s purpose in disposing 
of all his property, both that which was exempt and that which 
was not. He did not intend to conduct his industry further with 
his own implements and equipment, but with such as were to be 
furnished him by Riley. His direct and especial reason, however, 
for purchasing the property, was, as he has expressed it, that 
otherwise his creditors would have taken everything he had. 
He did not need to own it under present arrangements, but was 
induced to buy it that he might evade proportionately his lia- 
bility to his creditors. His voluntarily petitioning so soon after- 
wards to be adjudged a bankrupt, considering that quite a large 
portion of his money had been tied up in the bank by garnish- 
ment, presents a situation strongly persuasive that he did all this 
in anticipation of bankruptcy. It is tantamount to creating a 
preference in favor of himself, which renders it voidable within 
the spirit of the bankruptcy act. 

The local statute relating to exemptions does not, as is the case 
in other states, grant exemption in money in lieu of property, 
but only in property in kind. Section.227, Lord’s Oregon Laws. 
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The attempt, therefore, to avail himself of the statute by convert- 
ing the money into exempt property in anticipation of bankruptcy 
was a fraud upon the creditors, and it has been so held in this 
circuit in a case of strong analogy to this. Freedman Bros. Co. 
vs. Parker, 186 Fed. 693, 108 C. C. A. 511 (citing McGahan vs. 
Anderson, from the Fourth Circuit, 113 Fed. 115, 119, 51 C. C. 
A. 92). I am, of course, bound by this authority, which has the 
further merit of being sound upon principle. It follows that the 
bankrupt cannot legitimately claim this property as exempt. 

[2] As it relates to the insurance policy, if it had been made 
payable to his wife as beneficiary, without else, it is clear the as- 
sured would have possessed no interest in it, which he could 
have transferred, or which might have been levied upon and sold 
under judicial process against him. Central Bank of Washing- 
ton vs. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. This 
case holds that the money to become due under such a policy be- 
longs at the moment it issues to the person named as beneficiary. 
The policy in question contains the following clause :— 

“Change of Beneficiary—When the right of revocation has 
been reserved, or in case of the death of any beneficiary under 
either a revocable or irrevocable designation, the insured, subject 
to any existing assignment of the policy, may designate a new 
beneficiary with or without reserving right of revocation by filing 
written notice thereof at the home office of the company accom- 
panied by the policy for suitable indorsement thereon. If any 
beneficiary shall die before the insured, and the insured shall not 
have designated a new beneficiary, the interest of such beneficiary 
shall be payable to the insured, * * * executors, adminis- 
trators, or assigns.” 

It does not appear that the right of revocation was reserved by 
the assured; hence the condition under which he might have 
designated a new or different beneficiary did not exist; nor could 
it exist until the decease of his wife, if he survived her. In such 
a case, it would seem that the wife took an interest in the policy, 
irrevocable except by her consent. Of course, after her death, 
different relations would prevail. The interest that she possesses 
in the policy is more than a mere expectancy; it is a life interest, 
dependent upon her survival of her husband. Can it be said that 
such a policy, though it has a cash surrender value, is payable to 
the assured? 

The case is unlike In re White, 174 Fed. 333, 98 C. C. A. 205, 
26 L. R. A. (N. S.) 451, where, under the policy, the assured 
himself could surrender it for “paid-up insurance or other 
value.” Nor is it like the case of Mutual Benefit Life Insurance 
Co. vs. Swett, 222 Fed. 200, 137 C. C. A. 640, where there was 
reserved to the assured the special privilege while the policy was 
in force of changing the beneficiary, by returning the policy to 
the company with written request for indorsement of such change 
on the policy. These cases are illustrative, however, and the 
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converse must be true—that, where the insured has not reserved 
to himself the right of assignment and change of beneficiary at 
‘his will, he can make no such assignment or change without the 
‘assent of the beneficiary. 

In a comparatively recent case, the Supreme Court has held, 
construing the provisions of section 70a of the Bankruptcy Act, 
‘that it was the purpose of Congress to pass to the trustee that 
‘sum which was available to the bankrupt on his policy at the 
time of bankruptcy as a cash asset; otherwise, to leave to the 
insured the benefit of his life insurance—the purpose of the act 
‘being to vest the surrender value in the trustee for the benefit of 
the creditors. Burlingham vs. Crouse, 228 U. S. 459, 33 Sup. Ct. 
564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148. 

No sum under the policy in controversy was, at the time of the 
institution of bankruptcy proceedings, available to the bankrupt 
as a cash asset. He could not have assigned or transferred the 
policy, so as to reduce it to a cash asset. Nor did he have such 
‘an absolute interest in the policy that it could have been levied 
upon and sold under judicial process with effect that the pur- 
chaser could demand the surrender value. Why? Because the 
wife is entitled to the surrender value in case she survived her 
husband. Her interest, it is true, is contingent upon her survival ; 
yet nevertheless it is one of which she cannot be divested with- 
out her assent. Such being the case, how can it be said that the 
surrender value was payable to the bankrupt? If he survives his 
wife, then, under the clause above quoted, he not having desig- 
‘nated a new beneficiary, the interest of the present beneficiary is 
made payable to himself, his executors, administrators, or as- 
signs. Then, and not till then, would the surrender value be pay- 
‘able to himself absolutely. This proves quite conclusively that 
‘the surrender value is not now payable to the insured—the bank- 
rupt. In such a case, the effect of section 70a, says the Supreme 
‘Court, is “to leave to the insured the benefit of his life insurance.” 

The referee’s order and judgment will be affirmed. 





Life.] Carpenter vs. Carpenter. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


CARPENTER 
vs. 
CARPENTER-* 


1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 


A policy of life insurance is a contract determining the right of the 
parties, and a provision therein which permits the assured to change 
the beneficiary therein from time to time is neither unusual nor in- 
valid, and the assured is entitled to exercise such right if he sees 
fit to do so. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138[1].) 


3. INSURANCE—LIFE INSURANCE—DELIVERY TO BENEFI- 
CIARY—RIGHT TO POSSESSION OF POLICY. 


Provisions of Rev. Laws, c. 118, § 73, regarding insurance policies, in 
relation to rights of creditor and beneficiary, policies to married 
women, etc., held to have no application to an issue which relates 
only to the assured’s right to the present possession of the policies. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—LIFE INSURANCE—DELIVERY TO BENEFI- 
CIARY—RIGHT TO POSSESSION OF POLICY. 

As Rev. Laws, c. 118, § 73, is not applicable to the question of right of 
possession, the defendant’s request that under such chapter and sec- 
tion the defendant has a vested interest in the policies, subject only 
to the provisions of said section relating to premiums paid in fraud of 
creditors, was rightly refused. 

(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


Exceptions from Superior Court, Suffolk County; Jabez Fox, Judge. 

Suit by Walter L. Carpenter against Catherine A. Carpenter. Decree 
for plaintiff, and defendant brings exceptions. Exceptions overruled. 
- The defendant in writing seasonably requested the judge to rule as 
OMOwWS :— 


(1) The transfer of policies introduced in evidence, numbered 
188127, 5972844 and 35661822, and the delivery of said policies by the 
plaintiff to the defendant and the acceptance of said policies by the 
defendant constitute a completed gift. 

(2) Under Revised Laws, c. 118, § 73, the defendant has a vested 
interest in the -three policies introduced in evidence and the same shall 
inure to her separate use and benefit, subject only to the provisions of said 
section relating to premiums paid in fraud of creditors. 

(3) The delivery of the policies by plaintiff to defendant constituted 
a waiver of the reservation clauses in the John Hancock policies. 


L. G. Roberts and Wm. D.:Rich, both of Boston, for. Plaintiff. 
_B. J. Killion and Chas.- Toye, both of Boston, for Defendant. . 


_ Decision rendered, May 26, 1917. 116 N. E. Rep: 494. 
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Crossy, J. 

This is a bill in. equity brought by the plaintiff against the 
defendant, who is his wife, to recover possession of three life 
insurance policies issued upon his life. ‘T'wo of the policies were 
issued by the John Hancock Life Insurance Company in both of 
which the defendant is named as beneficiary; the other policy 
was issued by the Prudential Life Insurance Company and names 
the estate of the assured as beneficiary. In the two policies in 
the John Hancock Life Insurance Company there is reserved to 
the plaintiff the right from time to time to change the beneficiary 
subject to the consent of the company. 

The plaintiff testified that he told his wife that he reserved the 
right to change the beneficiary in these two policies; that the 
premiums on all three policies were paid with money furnished 
by him up to about October 1, 1915, when he and his wife sepa- 
rated; that the policies were kept in a buffet drawer; “that 
about three or four weeks before he and his wife separated he went 
to the drawer and found the policies gone and that he has not 
seen them since.” 

The defendant testified that she had the policies; that they 
were delivered to her by the plaintiff with the understanding 
that they were hers; that she has paid the premiums since such 
delivery with money which she earned. She denied that he ever 
told her that he reserved the right to change the beneficiary. 

Upon the foregoing and other conflicting evidence the judge: 
of the superior court before whom the case was tried, refused to 
make three rulings requested by the defendant and filed the fol- 
lowing memorandum :— 

“The plaintiff is entitled to the policies now in the hands of 
the defendant. Decree accordingly. Premiums paid by the de- 
fendant after the separation should be repaid.” 

The case is before this court upon exceptions to the refusal 
of the judge to make. the rulings requested, and to the finding 
that the plaintiff is entitled to the policies in the hands of the 
defendant. 

[1, 2] A policy of life insurance is a contract by the terms of 
which the rights of the parties are to be determined. A provision 
in a life insurance policy which permits the assured to change 
the beneficiary therein from time to time, is neither unusual nor 
invalid. The assured is entitled to exercise the right which such 
a provision gives him if he sees fit to do so. The right which 
the defendant would have in the Hancock policies if she should 
survive her husband and remained the beneficiary named therein, 
is a question which is not before us arid need not be considered. 
This bill is brought by the assured to obtain physical possession 
of the policies. It is plain that he is entitled to such possession 
unless he has by gift or otherwise parted with such possession. 
This presents a question of fact which the trial judge has decided 
in favor of the plaintiff. If the judge believed the testimony of 
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the plaintiff he was amply justified in finding that the policies 
were wrongfully withheld by the defendant from the plaintiff. 
If so, the defendant’s first and third requests could not have been 
given. Upon the evidence the court may have found that the 
delivery of the policies by the plaintiff to the defendant after she 
had been named as beneficiary, did not constitute a gift to her, 
but that such delivery was merely for the purpose of having 
them returned to the drawer where previously they had been 
kept. In other words, it could have been found upon the evi- 
dence that there was not such a delivery to the defendant as 
vested in her any title thereto or right of possession. 

[3] The provisions of R. L. c. 118, § 73, for the reasons al- 
ready stated, have no application to the issue involved in this 
case which relates only to the plaintiff’s right to the present pos- 
session of the policies. 

[4] Pingrey vs. National Life Insurance Co., 144 Mass. 374, 
382, 11 N. E. 562, cited and relied on by the defandant, is not an 
authority in favor of her contention. In that case it is said :— 

“In this case the assured reserved to himself no power of 
revocation, or of changing the beneficiary.” 

As R. L. c. 118, § 73, is not applicable to the question as to 
the right of possession of the policies, the defendant’s second re- 
quest was rightly refused. 

The defendant’s exception to the finding that “the plaintiff is 
entitled to hold the policies now in the hands of the defendant” 
cannot be sustained. Manifestly the question as to who was en- 
titled to the possession of the policies, was purely a question of 
fact to be determined upon conflicting evidence. 

Exceptions overruled. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, FIRST DEPARTMENT. 


ANGSTREICH 


vs. 
BECK.* 


INSURANCE—INSURANCE AGENTS—COMPENSATION. 

Defendant, dealing with an insurance company through its agent, is not 
liable to such agent for his services in procuring a policy, though 
defendant afterwards returned the policy to the agent. 


(For other cases, see Insurance, Cent. Dig. § 131; Dec. Dig. § 105.)* 
* Decision rendered, June 7, 1917. 165 N. Y. Supp. 449. 
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_ Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict, 
Action by Meyer Angstreich against Max Beck. Judgment for plain- 
tiff, and defendant appeals. Reversed and complaint dismissed. 
Argued May term, 1917, before Guy, Whitaker, and Finch, JJ. 


Benjamin Davidson, of New York City, for Appellant. 
William Weintraub, of New York City, for Respondent. 


Guy, J. 

Plaintiff, an insurance agent, procured a policy of life Aa 
ance for defendant in the Travelers’ Insurance Company; but 
the insured shortly afterwards returned the policy to the plaintiff, 
and the court below, in this action to recover for services in pro- 
curing the policy, awarded plaintiff judgment for $29.90, being 
the amount of commission which the agent would have received 
if defendant had retained the policy and paid the premium. 

Plaintiff testified that he had a written contract with the Trav- 
elers’ Insurance Company to sell life insurance in their behalf, and 
that he represented that company. It follows that defendant 
dealt with the insurer through the plaintiff as its intervening agent, 
and that defendant’s repudiation of the arrangement did not sub- 
ject him to any liability to plaintiff, either for services or for dam- 
ages for breach of contract. Townsend vs. Tompkins, 57 Hun, 
10 N. Y. Supp. 797. 

Judgment reversed, with $30 costs, and complaint dismissed, 
with appropriate costs in the court below. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT, 


THOMPSON 


vs. 


POSTAL LIFE INS. CO. er au.* 


1. INSURANCE={NOTICE OF TIME FOR PAYMENT OF PRE- 
MIUM—SUFFICIENCY. 

Under Insurance Law (Consol. Laws, c. 28) § 92, prohibiting life insur- 
ance companies from forfeiting policies for nonpayment of any pre- 
mium within one year from the failure to pay such premium, unless a 
notice stating the amount of the premium, etc., shall have been duly 
mailed to insured or his assignee, and providing that the notice shall 
state that unless such premium shall be paid the policy will become 
forfeited and void, “except as to the right to a surrender value or 
paid-up policy as in this chapter provided,” a notice stating that the 


* Decision rendered, June 8, 1917. 165 New York Supp. 500. 
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policy would be forfeited, “except as to the right to a surrender value: 
as provided in the said policy or by statute,” was not insufficient be- 
cause of its failure to mention a paid-up policy, where under in- 
sured’s policy there was no right to a paid-up policy in case of failure 
to pay a premium, especially as an omission to mention in the notice: 
the privileges that remain exempt from forfeiture does not invalidate: 
the notice. 


(For other cases, see Insurance, Cent. Dig. §§ 908-911, 913; Dec. Dig. 
§ 354[1].) 


2. INSURANCE—LIMITATION OF ACTIONS—SPECIAL STATU- 
TORY LIMITATIONS. 


Insurance Law, § 92, prohibiting the forfeiture of a policy for nonpayment. 
of premium without the giving of a prescribed notice that the pre- 
mium is due, and providing that no action shall be maintained to 
recover under a forfeited policy, unless instituted within two years 
from the default, applied to a policy issued before, but forfeited 
after, its enactment, and where no action was brought within two 
years to reinstate the policy pursuant to an agreement for reinstate- 
ment, an action on the policy after insured’s death was barred. 


(For other cases, see Insurance, Cent. Dig. § 1541; Dec. Dig. § 619.) 
3. INSURANCE—LIMITATION OF ACTIONS—SPECIAL STATU- 
TORY LIMITATIONS. 


It was competent for the Legislature to prescribe a statutory limitatiom 


with respect to the bringing of actions on policies thereafter forfeited, 
though previously issued. 


(For other cases, see Insurance, Cent. Dig. § 1541; Dee. Dig. § 619.) 


Appeal from Trial Term, New York County. 

Action by Kate H. Thompson against the Postal Life Insurance Com- 
pany and another. From a judgment in favor of plaintiff, entered pur- 
suant to a decision on the trial of the issues before the court without 
a jury, defendants appeal. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Scott, Davis, and 
Shearn, JJ. 


William J. Bolger, of New York City, for Appellants. 
John Ewen, of New York City, for Respondent. 


LAUGHLIN, J. 

On the 4th day of June, 1896, the Provident Savings Life As- 
surance Society of New York, one of the defendants, issued a 
$5,000 policy on the life of the plaintiff’s husband, in which she 
was designated the beneficiary. The other defendant reinsured 
the risk on the 19th day of January, 1911. The insured died on 
the 3d day of November, 1914. By the terms of the policy a 
premium became due on the 4th day of June, 1912, which was 
not paid, and no subsequent premium was paid on the policy. 

The plaintiff alleged in the first count of the complaint that 
payment of the premium was duly tendered and refused, and 
that the tender of further premiums was duly waived, and that 
the provisions of the policy with respect to the time’ of payment 
of premiums were modified by mutual agreement, and that it was 
agreed that failure to pay premiums wherr due should not termi- 
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nate the policy. In the second count the plaintiff alleged that pay- 
ment. of the premium due June 4, 1912, was duly tendered and 
refused, and that the tender of payment of further premiums 
was duly waived, and further alleged that in the month of July, 
1912, the defendants made the claim that the policy had lapsed 
and become void for the nonpayment of the premium due June 
4th of that year, and refused to accept payment of said pre- 
mium, and returned the same, and that thereafter, and on the 
11th of July, 1912, the Postal Life Insurance Company, defend- 
ant, “offered and agreed to reinstate the said policy and to waive 
any forfeiture on condition that” the insured “should send to it 
a check for the premium due June 4, 1912, and should make 
application for such restoration, and should take an examination 
before Dr. D. E. Smith, * * * and as the result of such 
examination furnish satisfactory evidence of his insurability,” 
and that the insured sent a check for the premium, and made 
application for restoration, and submitted to examination by said 
doctor, “and as the result of such examination did furnish evi- 
dence of his insurability,” and that upon such examination it 
appeared that he “was in good physical health and in insurable 
condition,” but that the defendant thereafter, in violation of its 
agreement, refused to accept further premiums and disclaimed 
any liability on the policy. 

Both defendants admitted in their separate answers that they 
claimed that the policy had lapsed and become void for the non- 
payment of said premium, and that they refused to accept any 
proffered payment after the forfeiture and lapse of the policy; 
but they admitted that they offered and agreed to reinstate the 
policy and to waive the forfeiture, provided the insured should 
make application for restoration of the policy and take an exami- 
nation before a medical examiner to be appointed by them, “and 
provided, further, that” the insured “should furnish satisfac- 
tory evidence of his insurability,” but that he did not furnish such 
evidence as to his insurability, and the defendants refused to re- 
instate the policy for that reason: Both defendants pleaded that 
on the 8th day of May, 1912, which was more than fifteen and 
less than forty-five days prior to the day when the premium be- 
came due, the statutory notice was duly given to the insured, and 
that the action was not commenced within two years after the 
default in paying the premium, and after the policy had been de- 
clared lapsed and forfeited. 

It is stated in the opinion of the learned trial court that the 
action was sustained solely on the ground that the statutory no- 
tice with respect to this premium upon which the forfeiture was 
predicated was invalid, in that it did not comply with the require- 
ments of the statute. By the decision, however, it was further 
found that certain premiums, which fell due prior to June 4, 
1912, were accepted after they became due, but that the defend- 
ants at no time represented that they would grant extensions of 
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time for the payment of future premiums, and that no agreement 
for such extension was entered into between the parties. The 
court decided that the notice was invalid, and also that the in- 
sured complied with the conditions upon which the companies 
promised to reinstate him after the alleged forfeiture. 

[1] The invalidity of the notice is predicated on the fact that, 
instead of stating, as requred by section 92 of the Insurance Law, 
that on failure to pay the premium on the due date specified the 
policy and all payments would become forfeited and void, “ex- 
cept as to the right to a surrender value or paid-up policy as in 
this chapter provided,” it stated, “except as to the right to a sur- 
render value as provided in the said policy or by statute.” The 
invalidity is claimed, owing to the omission of a reference in the 
notice to a right to a paid-up policy. Under the policy in ques- 
tion there was no right to a paid-up policy in case of failure to 
pay a premium. It was not intended by the statute to require a 
specification in the notice of a privilege that did not exist, and 
that part of the statute is only applicable to policies under which 
the right to a paid-up policy exists; but it has been recently 
declared by the Court of Appeals in McCormack vs. Security 
Mutual Life Insurance Co., 116 N. E. 74, reversing 161 App. 
Div. 33, 146 N. Y. Supp. 613, that an omission to mention in 
such a notice the privileges that remain exempt from forfeiture 
does not invalidate the notice. Therefore the judgment cannot 
be sustained on the theory on which it was rendered according 
to the opinion. 

[2, 3] In the view I take of the case it is unnecessary to con- 
sider the question whether the insured complied with the condi- 
tions upon which the defendants agreed to reinstate the policy, 
for I think the statute of limitations of two years, prescribed in 
section 92 of the Insurance Law, is a bar.to the action. That 
section prohibits the forfeiture of a policy for nonpayment of a 
premium without the giving of notice as therein prescribed. It 
then provides as follows :— 

“Ng action shall be maintained to recover under a forfeited 
policy, unless the same is instituted within two years from the 
day upon which default was made in paying the premium, install- 
ment, interest or portion thereof for which it is claimed that for- 
feiture ensued.” 

It appearing that the statutory notice was duly given and that 
the premium was not paid, there can be no question but that this 
policy was forfeited. Although the statute was enacted after the 
policy was issued, the forfeiture occurred after the enactment of 
the statute. There can be no doubt, I think, that it was compe- 
tent for the Legislature to prescribe a statuory limitation with 
respect to the bringing of actions on policies thereafter forfeited. 
Of course, if the companies had not been justified in declaring 
the policy forfeited, the statute would not apply, because in that 

Vol. L—12. 
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case the action would be upon a policy which had not been for- 
feited. 

The learned counsel for the respondent contends, on the au- 
thority of Adam vs. Manhattan Life Ins. Co., 204 N. Y. 357, 97 
N. E. 740, that this statute of limitations only applies to policies 
issued after its enactment; but the only point there decided was 
that it was not intended to operate upon valid existing policies 
which had not in fact become forfeited, and in that case the 
policy under consideration had not been forfeited. It seems tc 
me that the effect of the statute is that where the policy has in 
fact been forfeited, and it is claimed that the insured has become 
entitled to have it reinstated by reason of a subsequent agree- 
ment or otherwise, the agreement to reinstate it must be made 
effective by a decree of the court reinstating the policy, or else the 
action to enforce it on the theory that by the agreement it became 
reinstated notwithstanding the forfeiture must be commenced 
within the time specified in the statute. It.is, I think, quite clear 
that such is the purpose of the Legislature, for before the enact- 
ment of the statute an action could have been maintained on the 
policy after the death of the insured, without resorting to equity, 
on the theory that the company would be estopped by its agree- 
ment from claiming the forfeiture. Miesell vs. Globe Mut. L. 
Ins. Co., 76 N. Y. 115. 

In the case at bar the insured admitted the forfeiture by apply- 
ing to have his policy reinstated, and, while it is claimed that he 
complied with the conditions upon which the companies agreed 
to reinstate the policy, he refrained from taking any action to 
have it reinstated by a judicial decree, as he might have done. 
Meyer vs. Knickerbocker Life Ins. Co., 73 N. Y. 516, 29 Am. 
Rep. 200. If the statute does not apply in such case, then it is 
conceivable that forty or fifty years after the forfeiture of a 
policy for the nonpayment of a premium, and where no pre- 
miums have been thereafter paid, a recovery may be had on the 
policy on the theory of some agreement with respect to a rein- 
statement thereof. If it was competent, as I think it was, for the 
Legislature to place a limitation on such action with respect to 
the future forfeiture of policies then in force, it is perfectly plain 
that by this statute it intended so to do. 

It follows that the judgment should be reversed, with costs, 
and the findings and conclusions of law inconsistent with these 
views reversed, and findings and conclusions in accordance with 
these views made, dismissing the complaint, with costs. Settle 
order on notice. All concur. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, vs. 
HACKWORTH. (8 Div. 893.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—ACTION ON POLICY—SUICIDE—EVIDENCE. 


In an action on a life policy, burden is on defendant to sustain plea of 
suicide. 


(For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817[3].) 


Appeal from Circuit Court, Colbert County; C. P. Almon, Judge. 

Action by Nannie E. Hackworth, guardian, etc., against the ‘Sovereign 
Camp, Woodmen of the World. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 


C. H. Roquemore, of Montgomery, and J. H. Branch, of Tuscumbia, 
for Appellant. 

E. B. Almon and Walter H. Williams, both of Tuscumbia, and 
Andrews & Peach, of Sheffield, for Appellee. 


* Decision rendered, April 26, 1917. Rehearing denied, May 24, 1917. 
75 South Rep. 463. 


MISSOURI STATE LIFE INS. CO. er at. vs. BURTON. 
(No. 372.)* 


(Supreme Court of Arkansas.) 


INSURANCE—DELIVERY OF POLICY WHILE INSURED IS IN 
GOOD HEALTH. 


Where an application for insurance provided that the insurance should not 
take effect unless the policy was delivered to and accepted by the 
applicant during his lifetime and in good health, a mailing of the 
policy by the insurer to its local agent, with instructions not to de- 
liver it unless the applicant was in good health, was not a delivery of 
the policy; and, where the applicant died while the policy was still 
in the hands of the local agent, the insurer was not liable. 


(For other cases, see Insurance, Cent. Dig. § 228; Dec. Dig. § 136[4].) 


Appeal from Circuit Court, Faulkner County; Thos. C. Trimble, 
Judge. 

Action by H. Burton, administrator, against the Missouri State Life 
Insurance Company and others. From a judgment for plaintiff, defendant 
named appeals. Reversed and cause dismissed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, Mo., and Moore, 
Smith, Moore & Trieber, of Little Rock, for Appellant. 

Sam Frauenthal, of Little Rock, and R. W. Robins, of Conway, for 
Appellee. 


* Decision rendered, May 14, 1917. 195 S. W. Rep. 371. 
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UNITED STATES ANNUITY & LIFE INS. CO. vs. PEAK. 
(No. 357).* | 


(Supreme Court of Arkansas.) 


3. INSURANCE—LIFE INSURANCE—DUTIES OF INSURED— 
GOOD FAITH. 


If insured after applying for life insurance was informed and believed 
that he had Bright’s disease and concealed the same from insurer, the 
policy was void. 


(For other cases, see Insurance, Cent. Dig. §§ 685, 686; Dec. Dig. § 291[3].) 


4. INSURANCE—LIFE INSURANCE—GOOD FAITH—EVIDENCE. 


In an action on a life policy, evidence on issue of fraudulent concealment 
held sufficient to warrant a jury finding that insured, although so 
informed after making application, did not believe that he had Bright's 
disease, making concealment fraudulent. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


Appeal from Circuit Court, Chicot County; Turner Butler, Judge. 

Action by Pearl S. Peak against the United States Annuity & Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


L. A. Stebbins, of Chicago, Ill., X. O. Pindall, of Little Rock, and 
N. B. Scott, of Lake Village, for Appellant. 

Baldy Vinson and W. Garland Streett, both of Lake Village, for 
Appellee. 


* Decision rendered, May 7, 1917. 195 S. W. Rep. 392. 


UNITED ASSUR. ASS’N vs. FREDERICK. (No. 10.)* 


(Supreme Court or Arkansas.) 


1. INSURANCE—-LIFE INSURANCE—KNOWLEDGE OF AGENT— 
IMPUTATION TO COMPANY. 


The knowledge of the agent of a mutual insurance society, who wrote an 
application for membership, as to the age of the applicant, was imputed 
to the company. 


(For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724[2].) 
2. INSURANCE— MUTUAL SOCIETY —LIFE INSURANCE — IN- 
SURABLE INTEREST. 


Insured had the’ right to take out a life policy in a mutual insurance 
society in favor of a beneficiary without insurable interest, the bene- 
' ficiary knowing nothing of the application until after it had been 


* Decision rendered, May 28, 1917. 195 S. W. Rep. 691. 
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written, though the beneficiary would have had no right to take out 
the policy himself. 


(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. Dig. 
§ 769.) 


4. INSURANCE—MUTUAL SOCIETY—DAMAGES AND ATTOR- 
NEY’S FEES—STATUTE. 


Acts 1905, p, 307, imposing damages and attorney’s fees on insurance com- 
panies under certain conditions, has no application to a mutual in- 
surance society. 


(For other cases, see Insurance, Cent. Dig. § 1983; Dec. Dig. § 800.) 


5. INSURANCE—LIFE INSURANCE—CONSTRUCTION OF CON- 
TRACT. 

Contracts of life insurance are construed most strongly against the com- 
pany which chooses the language employed in the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872.; Dec. Dig. § 726.) 


6. INSURANCE—MUTUAL SOCIETY—NOTICE OF ASSESSMENT 
—MAILING AND ACTUAL RECEIPT. 


Where a policy issued by a mutual insurance society provided that the 
secretary should notify insured by ordinary mail, etc., of any death 
making insured liable for assessment, etc., notice was not given when 
a letter containing the information in regard to an assessment was 
deposited by the insurer in the mails irrespective of whether the notice 
was actually received, since an insurer may write into its contract the 
requirement that certain proof and that only will be considered on the 
issue of notice, but, unless so provided, the question whether notice 
of a particular assessment was given to a member liable is to be de- 
cided by a consideration of the applicable rules of evidence. 


(For other cases, see Insurance, Cent. Dig. § 1884; Dec. Dig. § 737.) 


Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 
Action by Adam Frederick against the United Assurance Association. 


From a judgment for plaintiff, defendant appeals. Judgment modified and 
affirmed. 


W. P. Strait, of Morrillton, for Appellant. 
Taylor Jones & Taylor, of Pine Bluff, for Appellee. 


GREIGER vs. SALZER ert au. ( No. 8529.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—INSURANCE COMPANIES—ISSUANCE OF 
STOCK. 

Rev. St. 1908, § 3117, regulating the issuance of stock in insurance com- 
panies, being special in character and passed after the general act 
regulating incorporation of stock companies, governs the organization 
of insurance companies in cases of conflict with the general law. 

(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


* Decision rendered, May 7, 1917. 165 Pac. Rep. 240. 
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2. INSURANCE — STOCK SUBSCRIPTIONS — PERSONAL LIA- 
BILITIES. 


Rev. St. 1908, § 3117, authorizing the Commissioner of Insurance to 
designate certain incorporators to receive stock subscriptions and 
pay a certain amount thereof to the commissioner before the com- 
pany may do business, renders the persons so delegated personally 
liable for the subscriptions, although they may have retired from the 
company before plaintiff subscribed. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


3. INSURANCE—ACTIONS—PARTIES DEFENDANT. 


In action to recover stock subscriptions against insurance company in- 
corporators designated by the Commissioner of Insurance under Rev. 
St. 1908, § 3117 to receive such subscriptions, the proposed insurance 
company which never had a legal existence, is not a necessary party 
defendant. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


En Banc. Error to District Court, City and County of Denver; John 
H. Denison, Judge. 

Action by G. Greiger against Louis K. Salzer and Willis M. Marshall, 
as executors, and others. Judgment for defendants, and plaintiff brings 
error. Reversed and remanded. 


Barnett & Campbell and John E. Fetzer, all of Denver, for Plaintiff 
in Error. 

Doud & Fowler, of Denver, for Defendants in Error Executors. 

Hayt, Dawson & Wright, of Denver, for Defendant in Error Marshall 
and others. 

S. E. Marshall, of Denver, for Defendants in Error Marshall and 
lliff. 

Isham R. Howze, of Denver, for Defendant in Error Moore. 


FULLER vs. WRIGHT, Ins. Com’r. (No. 485.)* 
(Supreme Court of Georgia.) 


1. INSURANCE—INSOLVENCY—CANCELLATION OF POLICIES 
—CLAIM OF LOSS. 

Upon the adjudication of insolvency of a domestic stock life insurance 
company and the passing of an order of liquidation of its affairs on a 
petition filed by the Insurance Commissioner, the outstanding policies 
are ipso facto canceled, and a claim of loss thereafter occurring is 
not a provable claim by the beneficiary against the company. 


(For other cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig. § 43.) 


2. INSURANCE—INSOLVENCY—DISTRIBUTION—BENEFICIARY 
NAMED IN POLICY. : 


A policy of insurance named the daughter of the insured as the beneficiary, 
and contained a clause that, should the insured become totally and 


* Decision rendered, June 13, 1917. 92 S. E. Rep. 873. Syllabus by the 
Court. 
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permanently disabled while the policy was in force, her premiums 
should cease and she should receive an annuity in monthly payments 
of a stated sum, provided, should she recover from such disability, 
the payments to her should cease and the amount paid to her should 
be charged against the policy as a loan. While the policy was in force 
the insured suffered an illness producing a total disability, and while 
in this condition the order of liquidation of the insurer as an in- 
solvent company was passed. The insured continuously remained in 
a condition of total disability for more than a year after the passing 
of the order of liquidation, when she died. Held, that the beneficiary 
in the policy was not a creditor entitled to share in the distribution 
of the assets of the insolvent insurance company. 


(For other. cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig. § 43.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Liquidation proceedings by the Insurance Commissioner of the State 
of Georgia against the American Life Annuity Association, in which Lulu 
J. Fuller filed an intervention claiming a right to participate in the 
association’s assets. Judgment against the intervener, and she brings error. 
Affirmed. 

Jas. L. Anderson, T. B. Felder, and Owens Johnson, all of Atlanta, 
for Plaintiff in Error. 

Walter McElreath, of Atlanta, for Defendant in Error. 


WAGNER er at. vs. SUPREME LODGE, K. P. (No. 9266.)* 
(Appellate Court of Indiana.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE — RIGHT 
TO INCREASE ASSESSMENTS. 


As a general rule, a fraternal benefit society whose laws or contracts 
entered into by its members obligate them to conform to existing 
laws and regulations, and those that may thereafter be duly adopted 
may Taise the assessments of members if the increase is equitable and 
necessary to meet the obligations of the order and carry out the pur- 
poses of the organization. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 


2. INSURANCE — FRATERNAL INSURANCE — PLEADING — 
ISSUES. 


In an action on a fraternal benefit certificate, allegations that an increase 
of assessment rates are arbitrary, illegal, void, and unjustly discrimi- 
nate against older members in favor of younger members, that the 
cost and expenses incident to the business do not depend on the 
age of the policyholder, and also showing actual net cost of insurance 
at different ages according to the American Experience Tables of 
Mortality, and further tables in support of the allegations, sufficiently 
present an issue of the reasonableness of the increase in assessments 
and of their fairness as between members of different ages. 


(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815[4].) 
* Decision rendered, May 18, 1917. 116 N. E. Rep. 91. 
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3. INSURANCE — FRATERNAL BENEFIT INSURANCE — RIGHT 
TO INCREASE ASSESSMENTS. 


Although a fraternal benefit society may make such increase in rates as is 
reasonably necessary to enable it to meet its obligations to members 
holding certificates of insurance, it is not authorized to make laws 
by which it adopts rates of assessment that are unnecessary, in- 
equitable, or unjustly discriminate against some members of the 
society, and where such rates in excess of its power are adopted 
they are unreasonable, invalid, and unenforceable. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 


4. INSURANCE—CONTRACTS—CONSTRUCTION. 


In construing a contract of insurance, all the provisions of the instrument 
or laws which form any part of the contract should be considered, 
and, if possible, effect should be given to all of such provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


5. INSURANCE—FRATERNAL INSURANCE—INCREASE IN AS- 
SESSMENTS—VALIDITY. 


If, in order to meet obligations in full on its insurance certificates and 
carry out the purposes of the society, it becomes necessary for a 
fraternal society to increase the assessment of members, and the rates 
adopted are otherwise reasonable and equitable, they will not be 
rendered invalid because of a provision in the certificates limiting the 
amount due the beneficiaries to the sum produced by one assessment 
of each member of the insured’s class. 


(For other cases, see Insurance, Cent- Dig. § 1855; Dec. Dig. § 719[3].) 


6. INSURANCE—FRATERNAL ' INSURANCE—TENDER OF AS- 
SESSMENTS. 


Where the insured under a fraternal insurance certificate was notified by 
the society that nothing but compliance with an increased assessment 
would be deemed performance, the insured was excused from tendering 
the premium stated in his policy as the law does not require the doing 
of a useless and unnecessary thing. 

(For = cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. 
§ 753[1].) 


7. INSURANCE—FRATERNAL INSURANCE—TENDER OF AS- 
SESSMENTS—SUFFICIENCY. 


Where a fraternal insurance society notified the insured that nothing but 
compliance with a demand for increased assessment would be deemed 
performance, it cannot be heard to complain that it did not receive 
the old assessment and the offer of the insured to pay the old assess- 
ment or allow necessary deduction for the amount due to cover all 
unpaid assessments is sufficient to keep the policy alive and prevent a 
forfeiture of insurance if beneficiaries are entitled otherwise to re- 
cover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. 
§ 753[1].) 


8 INSURANCE—FRATERNAL INSURANCE—QUESTION OF 
LAW. 


The question of the reasonableness of a by-law, rule, or regulation of a - 
mutual benefit association or of a corporation is a pure question of 
law where the facts are undisputed, and where the question arises on 
a pleading in an action on a fraternal certificate, the court will con- 
sider all the facts together with such reasonable inferences as may 
be drawn therefrom when fairly construed. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[1].) 
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9. INSURANCE—FRATERNAL INSURANCE—PLEADING—SUFFI- 
CIENCY. 


In an action on a certificate of fraternal insurance, although the aver- 
ments of the complaint were insufficient to show that there was no 
necessity for an increase of assessments, averments that such assess- 
ments unjustly discriminated against older members in favor of 
younger members in the matter of the expense of carrying on the 
business of the society and that the costs and expenses incident to 
the business did not depend upon the age of the policyholders, and 
also averments showing the actual net cost of insurance at different 
ages according to mortality tables, a specific showing of the per- 
centage of increase at different ages whereby it appears the increase 
at age of 30 is 240 per cent and that at the age of 57, 459 per cent, 
clearly show that the rates adopted were inequitable and unjustly dis- 
criminated against the older members, and hence it appears from the 
averments of the complaint that such assessments were not binding 
upon the insured, and proof of the fact alleged will entitle the bene- 
ficiaries to recover under the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 


Appeal from Circuit Court, Marion County; Charles R. Remster, 
Judge. 

Action by Albert H. Wagner and others against the Supreme Lodge, 
Knights of Pythias. Judgment for defendant, and plaintiffs appeal. Re- 
versed, with directions. 


Guilford A. Deitch and Frank G. West, both of Indianapolis, for 
Appellants. 

Ward H. Watson, of Indianapolis, James E. Watson, of Rushville, 
and Sol H. Esary, of Indianapolis, for Appellee. 


GRAND LODGE, A. O. U. W. oF Maine vs. CONNER Et A.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—FRATERNAL SOCIETIES—C ONSTITUTION 
AND BY-LAWS AS PART OF CONTRACT. 


The constitution and by-laws of a fraternal insurance association enter 
into and form a part of its benefit contracts, and in absence of 
waiver or statutory limitation, all parties’ rights to benefits will de- 
pend upon such contracts. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


2. INSURANCE—FRATERNAL—HEIRS’ RIGHT TO CONTEST 
BENEFICIARY’S CLAIM—“BENEFICIARY.” 


Where by-laws of fraternal insurance order provided that if beneficiary 
die during the member’s lifetime, his heirs shall take the benefits, 
such heirs could contest the right of an illegal beneficiary desig- 
nated after death of the wife of insured who was first named as 
beneficiary, the word “beneficiary” meaning legal beneficiary. 

(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Beneficiary. ) 


* Decision rendered, June 13, 1917. 100 Atl. Rep. 1022. 
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3. INSURANCE—FRATERNAL—WHO MAY BE BENEFICIARIES 
—STATUTE—BY-LAWS. 


Rev. St. 1916, c. 54, § 1, providing who shall be beneficiaries, does not 
prevent fraternal associations from limiting their benefactions to a 
part only of classes named in the statute, or to a part of one class, 
and it was immaterial that claimant came within the statutory classes 
of beneficiaries where she did not come within those named in the 
order’s by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. 771.) 


4. INSURANCE — BENEFICIARIES—WAIVER OF BY-LAWS—AC- 
CEPTANCE OF ASSESSMENTS. 


By continuing to receive assessments a fraternal insurance order did not 
waive by-laws stating who may be beneficiaries, where it had no 
knowledge that the designated beneficiary was a person not entitled to 
be one. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


5. INSURANCE—FRATERNAL—CONSTRUCTION OF CONTRACT 
—INTENT OF MEMBER. 


The intent of a member of a fraternal insurance order as to who should 
receive benefits under his certificate cannot be enforced where it is 
contrary to the legal effect of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


Report from Supreme Judicial Court, Somerset County, in Equity. 

Bill of interpleader by Grand Lodge of Ancient Order of United 
Workmen of Maine against Irene R. Conner and others. On report from 
Supreme Judicial Court of Somerset County. Decree ordered. 


Argued before Savage, C. J., and Cornish, Bird, Haley, Hanson, and 
Madigan, JJ. 


Walton & Walton, of Skowhegan, for Plaintiff. 

Charles O. Small, of Madison, for Defendants James H. Welch, 
Hattie E. Williams, Charles Collins, and Frank Welch. 

George C. Webber, of Auburn, and Ballard F. Keith, of Oldtown, for 
Defendant Irene R. Conner. 

W. H. Powell, of Oldtown, for Defendants Ernest A. Welch and 
another. 


GERMANIA LIFE INS. CO. vs. WIRTZ ET AL. (No. 94.)* 
(Supreme Court of Michigan.) 


INSURANCE~—LIFE INSURANCE—ALTERNATIVE BENEFI- 
CIARIES— VESTED INTERESTS—DEATH OF BENEFI- 
CIARIES. 

On issuance of a life policy, payable to insured’s wife if living, and if not 
to her children, vested interests passed to the wife and children, her 
interest contingent on her surviving insured, and theirs subject to 
being divested if she survive insured; so that, all dying before in- 


* Decision rendered, May 31, 1917. 162 N. W. Rep. 981. 
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sured, the issue of each child takes what their parent would have 
taken, and this, though the policy permitted an assignment, as any 
assignee of insured and his wife would take subject to the interests 
of the children. 


- ee cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. 
-) 


Appeal from Circuit Court, Ionia County, in Chancery; Frank D. M. 
Davis, Judge. 

Suit by the Germania Life Insurance Company against Frank M. 
Wirtz, executor of Johannes Schild, deceased, and others. From an ad- 
verse decree, the defendants, other than the named defendant, appeal. 

Reversed and rendered. 


Argued before Stone, C. J,, and Kuhn, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


R. A. Hawley, of Ionia, for Appellant Schild. 
H. E. Kidder, of Ionia, for Appellants Wagner, Fischer, and Graff. 
Scully & Davis, of Ionia, for Defendant Wirtz. 


GILCHRIST vs. MYSTIC WORKERS OF THE WORLD. 
(No. 64.)* 


(Supreme Court of Michigan.) 


5. INSURANCE — FRATERNAL INSURANCE — EVIDENCE—SUF- 
FICIENCY. 


In an action on a certificate of fraternal insurance, evidence held to 
support a jury finding, in response to special issues, that deceased 
did not come to her death by reason of an abortion, nor cause an 
abortion to be brought about. 


oa Error to Circuit Court, Mecosta County; John S. McDonald, Circuit 
udge. 
Action by Wm. H. Gilchrist against the Mystic Workers of the 
World. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Steere, 
Brooke, and Fellows, JJ. 


Charles E. Strutz, of Kewanee, Ill., and Butler & Everett, of Big 
Rapids, for Appellant. 

Albert B. Cogger and Broomfield & Worcester, all of Big Rapids, for 
Appellee. 


* Decision rendered, May 31, 1917. 163 N. W. Rep. 10. 
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SWITCHMEN’S UNION OF NORTH AMERICA vs. GIL- 
LERMAN er at. (No. 149).* 


(Supreme Court of Michigan.) 


1, INSURANCE— FRATERNAL BENEFIT INSURANCE—BENE- 
FICIARY. 

Where, in a fraternal benefit association’s by-laws, “a lawful wife” is the 
first named in the list of possible beneficiaries, a deceased member’s 
widow is entitled to be paid death benefits, where the member failed 
> ean another beneficiary on the death of the former bene- 

ciary. 

_ =~ cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. 

1.) ‘ 


Appeal from Circuit Court, Kent County, in Chancery; Wm. B.. 
Brown, Judge. 

Suit by the Switchmen’s Union of North America against Lena Giller- 
man and another. Decree for named defendant, and defendant Florence 
Gillerman appeals. Affirmed. 


Argued before Stone, C. J., and) Kuhn, Ostrander, Bird, Moore, 
Steere, and Brooke, JJ. 


E. A. Maher, of Grand Rapids, for Appellant. 
Corie C. Coburn, of Grand Rapids, for Appellee. 


* Decision rendered, May 31, 1917. 162 N. W. Rep. 1024. 


LOGAN et AL. vs. MODERN WOODMEN OF AMERICA 
ET AL. (No. 20396[123].)* 


(Supreme Court of Minnesota.) 


1,INSURANCE—FRATERNAL BENEFIT INSURANCE—BY- 
LAWS—DESIGNATION OF BENEFICIARY. 

Where the by-laws of a fraternal association are made a part of the con- 
tract of insurance, and provide that no part of the benefit fund shall 
be paid to any person not bearing a specified relationship to the as- 
sured, the designation of a beneficiary not bearing such relationship 
is invalid. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. 
§ 771.) 


2. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
BENEFICIARIES—ASSESSMENT. 


Where the by-laws provide that, in case an ineligible person is named as. 
beneficiary, the insurance shall be payable to the widow and children 
of the assured, the association cannot refuse to receive assessments. 


* Decision rendered, June 15, 1917. 163 N. W. Rep. 292. Syllabus by 
the Court. 
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on the ground the beneficiary named is ineligible; and the accept- 
ance of such assessments does not operate as a waiver of the pro- 
vision which made such beneficiaries ineligible. 

baie: or see Insurance, Cent. Dig. §§ 1935, 1937, 1944; Dec. Dig. 


3. ee ee OF MONEY INTO 
Paying the money into court was not an admission of liability to any 
particular claimant, but a demand that the court protect the association 
against double liability by determining to whom the money rightfully 
belonged. 
baa — cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 
93. 


4. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION— 
INELIGIBLE BENEFICIARY—REINSTATEMENT OF ELIGI- 
BLE BENEFICIARY. 

Where the designation of an eligible beneficiary has been duly canceled in 
the manner prescribed by the contract, the designation of an ineligible 
beneficiary in the new benefit certificate does not operate to revive or 
reinstate such canceled designation, where the by-laws provide that in 
such event the new certificate shall remain in force and be payable 
to certain eligible beneficiaries designated therein. 


‘(For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.) 


‘5, INSURANCE—FRATERNAL BENEFICIARY INSURANCE—DIS- 
POSITION OF FUND 

“The by-laws declare void any » and all attempts of the insured to dispose of 
the fund otherwise than provided in the contract, and an ineligible 
beneficiary acquired no interest therein by paying assessments under 
an agreement with the insured to share in it. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


‘6. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
BENEFICIARIES. 

The designated beneficiary being ineligible, the by-laws made the children 
of the insured his beneficiaries. 

(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


Appeal from District Court, Ramsey County; F. N. Dickson, Judge. 

Suit by Zoe Olive Logan and another against the Modern Woodmen 
of America, with claim to the insurance fund by Adolphus Jones and 
others. Judgment for defendants Jones and others, and plaintiffs appeal. 
Judgment affirmed. 


Percy D. Godfrey, of St. Paul, for Appellants. 
James E. Doran and Timothy J. Doyle, both of St. Paul, for Re- 
sspondents. 
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LYLES er aL. vs. EUBANKS. (No. 19233.)* 
(Supreme Court of Mississippi. Division A.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 


Where the constitution and by-laws of a fraternal order, constituting a 
part of the contract, authorized insured to change the beneficiary 
when he desired, a person named as beneficiary had only an inchoate, 
imperfect, and ambulatory right, and her rights were defeated by a 
change of beneficiary by insured, though she was designated as bene- 
ficiary pursuant to an antenuptial agreement with insured. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by Edna Lyles and others against the Odd Fellows’ Benefit 
Association, to recover the proceeds of an insurance policy also claimed by 
Susan Eubanks. From a judgment in favor of such claimant, plaintiffs. 
appeal. Reversed, and judgment entered. 


Jeff Kent, of Forest, and L. Brame, of Jackson, for Appellants. 
W. J. Latham, of Jackson, for Appellee. 


* Decision rendered, June 4, 1917. 75 South Rep. 447. 


HUTCHINSON vs. NATIONAL LIFE INS. CO. 
(No. 12112.)* 


(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—EXTENDED INSURANCE—PERIOD OF GRACE. 


Where insured died after default in payment of premium of life insur- 
ance policy, the period of extended insurance based on the “net value” 
of the policy under the provisions of Rev. St. 1909, § 6946, was not 
added to by the policy provision for thirty days of grace for the- 
payment of premiums after they became due, for such provision is 
operative only if payment is made within the thirty days. 


2. INSURANCE—EXTENDED INSURANCE—DIVIDENDS. 


In such case, an unpaid dividend could not be considered as part of the- 
“net value” to purchase extended insurance, under Rev. St. 1909, §: 
6946, since the statute does not include an unpaid dividend as part 
of the “net value,” but, on the other hand, the policy contract is that 
the unpaid dividend is to be applied in part payment of the next an- 
nual premium. 


(For other cases, see Insurance, Cent. Dig. § 938; Dec. Dig. § 367[2].) 


* Decision rendered, Apr. 30, 1917. Rehearing denied, May 21, 1917. 195 
S. W. Rep. 66. 
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Appeal from Circuit Court, Adair County; C. D. Stewart Judge. 
Action by Martha E. Hutchinson against the National Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Reversed. 


Campbell & Ellison, of Kirksville, and Locke & Locke, of Dallas, Tex., 
for Appellant. 
Higbee & Mills, of Kirksville, for Respondent. 


—_—_—+¢+@—_—__ 


STRATMAN vs. SUPREME COUNCIL OF CATHOLIC 
UNION. (No. 12403.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE—ACTION 
FOR BENEFITS—EVIDENCE. 


In an action on benefit certificate, where due issuance of the certificate to 
deceased, with plaintiff as beneficiary, and his death, and all matters 
relating to proofs of death, etc., were conceded, and there was evi- 
dence that he died of pneumonia, a prima facie case was made for 
plaintiff, casting on defendant the burden of making an affirmative 
showing of defense pleaded, such as that one or more of deceased’s: 
warranties were false in some material respect. 


(For other cases, see Insurance, Cent. Dig. § 2006; Dec. Dig. § 819[1].) 


2. INSURANCE — FRATERNAL BENEFIT INSURANCE—ACTION 
FOR BENEFITS—EVIDENCE. . 


In an action on benefit certificate, evidence held insufficient to show that 
one or more of deceased’s warranties as to his health, freedom from 
heart disease, etc., were false. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


Appeal from Circuit Court, Randolph County; A. H. Waller, Judge. 

“Not to be officially published.” 

Action by Frances Stratman against the Supreme Council of Catholic 
Union. From judgment for plaintiff, defendant appeals. Affirmed. 


Hunter & Chamier, of Moberly, for Appellant. 
Major J. Lilly, of Moberly, for Respondent. 


* Decision rendered, Apr. 30, 1917. Rehearing denied, May 21, 1917. 
195 S. W. Rep. 55. 
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BAILEY vs. MONTGOMERY et AL.* 
(Supreme Court of New York, Appellate Division, First Department.) 


1. INSURANCE—LOYAL ORANGE INSTITUTION—POWERS OF 
SUPREME GRAND MASTER. 


The constitution of the Loyal Orange Institution of the United States, 
authorizing the Supreme Grand Master to exercise general supervi- 
sion over the entire order and the officers thereof, and under certain 
conditions to suspend officers until an investigation of the facts, does 
not give him the power to suspend a subordinate lodge and then au- 
thorize others to assume its charter rights, in effect depriving sub- 
ordinate lodge forever of its charter. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


3. INSURANCE — RESTRAINING ORGANIZATION OF LODGE— 
ADEQUATE REMEDY WITHIN ORDER. 


Plaintiff lodge having been suspended, and dispensation issued to de- 
fendant to reorganize the lodge, held, that a court of equity had power 
to enjoin organization by defendant; the remedy within the order 
being inadequate, because the next meeting of the Supreme Grand 
Lodge was more than a year distant, and the Imperial Grand Lodge, 
Orange Council of the World, could not meet on account of the war. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


4. INSURANCE—REGULARITY OF ELECTION—INJUNCTION. 


In an action to enjoin defendant from reorganizing plaintiff suspended 
lodge, held, that suspension, as well as dispensation to defendant, were 
void, because the Supreme Grand Master who ordered the same was 
not the duly elected Supreme Grand Master, and action would lie. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 


Appeal from Special Term, New York County. 

Action by Joseph Bailey, as Master of the Grant True Blue Orange 
Lodge, No. 7, against George Montgomery and another. Judgment for 
plaintiff, and defendants appeal. Affirmed, with costs. 


Argued before Clarke, P. J., and Laughlin, Scott, Smith, and 
Page, JJ. 


Oscar B. Thomas, of New York City, for Appellant. 
Milton Speiser, of New York City, for Respondent. 


* Decision rendered, May 18, 1917. 165 N. Y. Supp. 159. 
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AMERICAN TRUST CO. vs. LIFE INS. CO. OF VIRGINIA. 
(No. 446.)* 


(Supreme Court of North Carolina.) 


2. INSURANCE—INSURABLE INTEREST—CORPORATE AGENTS 
—STATUTES. 

A trust company had an insurable interest in the life of a manager of a 
department who was also director of the corporation and who re- 
ceived one-half of the profits of his department as compensation, 
under Laws 1909, c. 507, providing that a corporation shall have an 
insurable interest in lives of officers and agents where a financial loss 
would result to the corporatoin from their death. 


(For other cases, see Insurance, Cent. Dig. § 158; Dec. Dig. § 116[1].) 


3. INSURANCE— DELIVERY OF LIFE POLICY —CONCLUSIVE- 
NESS. 


The delivery of a life policy by insurer to insured in the absence of fraud 
is conclusive against the insurer, since if any length of time elapses 
between making of application and issuing of policy, it is the insurer’s 
duty to make inquiry when the policy is delivered as to the insured’s 
health. 


(For other cases, see Insurance, Cent. Dig. §§ 220, 221, 226, 227; Dec. 
Dig. § 136[2].) 


4. INSURANCE—LIFE POLICY—INCONTESTABLE CLAUSE— 
VALIDITY. 

An incontestability clause in a life policy, giving reasonable time fo in- 
surer for investigation, is valid, and after the time named therein has 
expired, no defense can be set up by insurer, unless it comes within 
the exceptions named in the clause itself. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
5. INSURANCE—INCONTESTABLE CLAUSE—CONSTRUCTION— 
INSURED’S ILL HEALTH. 


Provision making a life policy incontestable after one year except for 
nonpayment of premiums covered the defense of insured’s ill health 


at time of delivery of policy; the effect of such provision being that 
of a statute of limitation. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


6. INSURANCE—LIFE POLICY—NATURE OF. 

A life insurance policy is a contract between the insured and insurer. 

~~ oan see Insurance, Cent. Dig. §§ 316-318, 320-322; Dec. Dig. 
156[1].) 


7. INSURANCE—LIFE POLICY—CONSTRUCTION IN FAVOR OF 
INSURED. 


A life insurance policy is to be interpreted as other contracts, ‘except that 
doubtful words and phrases are to be construed in favor of insured. 
(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


8. INSURANCE—LIFE POLICY—INCONTESTABLE CLAUSE— 
CONSTRUCTION IN FAVOR OF BENEFICIARY. 


* Decision rendered, May 23, 1917. 92 S. E. Rep. 706. 
Vol. L—13. 
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A life insurance policy is to be construed the same as other contracts, 
with the exception that if reasonable doubt exists as to extent of an. 
incontestability clause, it must be solved in favor of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


9. INSURANCE—LIFE POLICY—RIGHT TO CANCEL. 


Although two parties are necessary to make an insurance contract and 
one may cause a breach, the consent of both is necessary to rescind. 
or cancel it, unless a contrary provision exists in the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. § 226.) 


10. INSURANCE—LIFE POLICY—INSURER’S BREACH—IN- 
SURED’S REMEDIES. 


If within time limited by incontestability clause insurer refuses to per- 
form life insurance contract, the insured may recover just value of 
policy or sue in equity to have policy declared in force or tender 
premiums treating policy as in force and recover amount payable at 
maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec.. Dig. § 237.) 
11. INSURANCE—LIFE POLICY—INSURER’S REMEDY. 


Life insurance company may institute action to cancel policy within time 
limited by incontestability clause, where policy has been improperly 
procured. 


(For other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 


12. INSURANCE—LIFE POLICY—NOTICE OF CANCELLATION. 


Life insurance company’s notice to insured within period limited by in-. 
contestability clause, that it would cancel policy, and tendering pre- 
miums which had been paid, did not cancel the contract, and amounted 
to no more than a breach, and if the insurer failed to institute action 
for cancellation within time allowed by such clause, the policy re- 
mained in force. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


13. INSURANCE— LIFE POLICY—INCONTESTABLE CLAUSE — 
CONSTRUCTION — “TAKE AFFIRMATIVE ACTION”—“TEST 
THE VALIDITY OF THE POLICY.” 


The requirement that insurer “take affirmative action” and “test the 
validity of the policy” within time limited by incontestability clause 
means that it shall bring action to cancel policy within that time. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


Appeal from Superior Court, Mecklenburg County; Cline, Judge. 

Action by the American Trust Company against the Life Insurance 
Company of Virginia. Judgment for plaintiff, and defendant appeals. No 
error. 


Stewart & McRae and Cansler & Cansler, all of Charlotte, for Ap- 
pellant. 

Morrison & Dockery and Tillett & Guthrie, all of Charlotte, for Ap~ 
pellee. 





rab 
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EDWARDS vs. JEFFERSON STANDARD LIFE INS. CO. 
ET AL.* 


(Supreme Court of North Carolina.) evra 


4. INSURANCE—ASSIGNMENT OF POLICY. 


Where, in a policy entitling either husband or wife, surviving the other, 
to an annuity, the husband was described as the insured and the wife 
as the beneficiary, an assignment executed by both husband and wife 
to a bank, reading, “For the purpose of securing any indebtedness 
that I may owe the assignee hereinafter mentioned * * * at my 
death, I [naming both husband and wife] do hereby assign,” etc., and 
stating that the object of the assignment was “to secure said assignee 
against any and all indebtedness that I may be owing to him * * * 
at my death,” was an assignment to secure the then existing indebt- 
edness of the husband to the bank. 


(For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.) 


Appeal from Superior Court, Lee County; Cox, Judge. 
Action by Katie E. Edwards against the Jefferson Standard Life In- 


- surance Company and others. From judgment for defendants, plaintiff 


appeals. Affirmed. 


Hoyle & Hoyle, of Sanford, for Appellant. 
Clifford & Townsend, of Dunn, for Appellees. 


* Decision rendered, “May 26, 1917. 92 S. E. Rep. 695. 











ZETNA LIFE INS. CO. vs. KRAMER et at. (No. 5782.)* 
(Supreme Court of Oklahoma.) 


2. INSURANCE—STATUTES—CONSTRUCTION. 


Sections 3420-3434, inclusive, Rev. Laws of Oklahoma 1910, do not fix the 
contractual relations between insurance companies doing business in 
the state and their agents, but this is regulated by contract. The 
statutes above were not enacted to regulate the relations between in- 
surance companies and their agents, but for the protection of the 
insuring public. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 


Commissioners’ Opinion, Division No. 2. Error from County Court, 
Tulsa County; Conn Linh, Judge. 

Action by the A=tna Life Insurance Company, a corporation, against 
Phil Kramer, John T. Kramer, and Otto Kramer, doing business under 
the firm name and style of Kramer Bros. Judgment for defendants, and 
plaintiff brings error. Affirmed. 


Martin & Moss, of Tulsa, for Plaintiff in Error. 
Rice & Lyons, of Tulsa, for Defendants in Error. 


* Decision rendered, May 15, 1917. 165 Pac. Rep. 179. Syllabus by the 
Court. 
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NYDES vs. ROYAL NEIGHBORS OF AMERICA.* 


(Supreme Court of Pennsylvania.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—MISREP- 
RESENTATIONS AS TO CONSULTING PHYSICIAN—EVI- 
DENCE. 


In an action to recover on a death benefit certificate, where the defense 
was that deceased in his application had made a material misrepre- 
sentation to the effect that he had not consulted a physician within a 
certain time, evidence held to sustain a verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a death benefit certificate by Bessie Nydes against the 
Royal Neighbors of America. Verdict for $2,272.33 and judgment 
thereon, motion for judgment n. o. v. denied, and defendant appeals. 
Affirmed. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


J. A. Langfitt, of Pittsburgh, U. A. Screechfield, of Rock Island, IIl., 
and H. W. McIntosh and Thos. F.. Garrahan, both of Pittsburgh, for 
Appellant. 

Edmund K. Trent, R. P. Marshall, and M. R. Marshall, all of Pitts- 
burgh, for Appellee. 


* Decision rendered, Feb. 5, 1917. 100 Atl. Rep. 944. 


NYDES vs. HOME GUARDS OF AMERICA.* 


(Supreme Court of Pennsylvania.) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit on a death benefit certificate by Bessie Nydes against the 
Home Guards of America. Verdict for plaintiff for $3,408.50, and judg- 
ment thereon. Motion for judgment n. o. v. denied, and defendant ap- 
peals. Affirmed. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, and 
Frazer, JJ. 


J. A. Langfitt and H. W. McIntosh, both of Pittsburgh, C. V. Hoke, 
of Van Wert, Ohio, and Thos. F. Garrahan, of Pittsburgh, for Appellant. 

Edmund K. Trent, R. P. Marshall, and M. R. Marshall, all of Pitts- 
burgh, for Appellee. 


* Decision rendered, Feb. 5, 1917. 100 Atl. Rep. 945. 
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WILBOUR, Ins. Com’r, vs. COUR LAFONTAINE NO. 1, 
FORESTIERS FRANCO-AMERICAINS. (No. 392.)* 
(Supreme Court of Rhode Island.) 


3. ee BENEFIT—WHO MAY BRING AC- 


Under Laws 1912, c. 803, § 25, providing that an injunction shall mot be 
granted against domestic fraternal benefit societies except on the 
Attorney General’s application, and section 24, directing the insur- 
ance commissioner to report instances of ultra vires acts to the At- 
torney General, who may in his discretion proceed by quo warranto, 
etc., a suit to enjoin expenditure for home office building to amount 
prescribed by Laws 1912, c. 803, § 10, must be instituted by the Attor- 
ney General, and not the insurance commissioner. 


(For other cases, see Insurance, Cent Dig. §§ 1829-1831; Dec. Dig. § 691.) 


Case certified from Superior Court, Prowidence and Bristol Counties. 

Bill by Philip H. Wilbour, Insurance Commissioner of Rhode Island, 
against Cour Lafontaine No. 1, Forestiers Franco-Americains. Cause 
certified to Supreme Court under Gen. Laws 1909, c. 289, § 35. Remanded 
for further proceedings. 


Herbert A. Rice, Atty. Gen. (James A. Tillinghast, of Providence, of 
counsel), for the State. 

Eugene L. Jalbert and Elphege J. Daignault, both of Woonsocket, for 
Respondent. 


* Decision rendered, June 4, 1917. 100 Atl. Rep. 919. 


ee ee 


BIGGS vs. RELIANCE LIFE INS. CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—REBATE. 


In action on a life insurance policy, the insurance company could not 
defend on the ground that an agent’s acceptance of a note for the 
premium was a “rebate” to insured within Thompson’s Shannon’s 
Code, § 3312, prohibiting rebates, and that such unlawful action ren- 
dered the policy contract void, since, where only a subsidiary or col- 
lateral agreement is violative of a statutory inhibition, and it is 
capable of segregation for denunciation, the policy itself should not 
be declared void; the statute not having so provided in explicit terms. 

ie o1s) cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 

615. 


Appeal from Chancey Court, Shelby County; Israel H. Peres, 
Chancellor. 

Suit by Asa Biggs, administrator, against the Reliance Life Insurance 
Company. From decree for defendant, plaintiff appeals. Reversed and 
rendered. 


W. P. Biggs, of Memphis, for Appellant. 
J. W. Canada, of Memphis, for Appellee. 


* Decision rendered, May 26, 1917. 195 S. W. Rep. 174. 
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NATIONAL LIFE INS. CO. OF UNITED STATES vs. EG- 
GLESTON. (No. 688.)* 


(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE—CONTRACTS—EXECUTION. 


Where insured under $10,000 policy commenced negotiations for reduc- 
tion to $5,000, which the insurer accepted on condition that the origi- 
nal policy be surrendered and on receipt of proper application, which 
application was made out by insured, but was defective, though he 
in good faith attempted to make a proper application, and before the 
agent called his attention to the defect he became insane, so that 
while’ sane he at all times believed he had complied, there was no 
abandonment of negotiations. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144[1].) 


2. INSURANCE—CONTRACTS—EXECUTION. 


In such case, the mere fact that the minor beneficiary had no guardian 
who could consent to reduction was immaterial, the policy being 
ordinary life, nonparticipating, so that the insured could, at any time, 
abandon it entirely. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144[1].) 
3. INSURANCE—CONTRACTS—EXECUTION. 


Such acts constituted a contract of insurance for the reduced amount. 
(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144[1].) 


4. INSURANCE—CONTRACTS—EXECUTION—TENDER OF PER- 
FORMANCE. 


In such case, where insured gave his premium notes for the reduced policy, 
but the company never accepted them, the insured’s failure to tender 
the amount of notes when the company made no demand therefor did 
not forfeit the policy, since he had a right to presume that tender 
was unnecessary. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 
Higgins, J., dissenting. 


Error from District Court, Tarrant County; Jas. W. Swayne, Judge. 

Action by John W. Eggleston, a minor, by his guardian, against the 
National Life Insurance Company of the United States. Judgment for 
plaintiff, and defendant brings error. Affirmed. On motion for rehearing. 
Motion overruled. 


Locke & Locke, of Dallas, for Plaintiff in Error. 
Burges & Burges, of El Paso, and Hunter, Penry & Hunter, of Ft. 
Worth, for Defendant in Error. 
* Decision rendered, May 3, 1917. On rehegring, June 14, 1917. 195 S. 
W. Rep. 942. 
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JONES er at. vs. HOLMES er at. (No. 7363.)* 
(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE. 


Under Rev. St. 1911, art. 4832, regulating fraternal beneficiary associations, 
and the rules of the Endowment of Colored Knights of Pythias of 
Texas, an aged, infirm, and childless member, separated from his 
wife, and dependent on one not a relative for support, may designate 
the person supporting him as beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY—FORM. 

Failure of a member to comply strictly with the laws of a fraternal bene- 
fit association in making change in the beneficiary of his certificate 
can be asserted only by the association. 


(For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784[6].) 


Appeal from Galveston County Court; George E. Mann, Judge. 

Action by Cassie Holmes against Grand Lodge Colored Knights of 
Pythias of Texas and another, in which Walter Willis intervened. Judg- 
ment for plaintiff, and defendant Emma Jones and intervener appeal. 
Affirmed. 


O. S. York, of Galveston, for Appellants. 
Marsene Johnson, Elmo Johnson, Roy Johnson, and Marsene John- 
son, Jr., all of Galveston, for Appellee. 


* Decision rendered, Apr. 12, », 1917. Rehearing denied, Apr. 26, 1917. 
195 S. W. Rep. 306. 


TURNER et aL. vs. TURNER Er Au. (No. 7364.)* 
(Court of Civil Appeals of Texas. Galveston.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE—ACTIONS — 
SUFFICIENCY OF PETITION. 


In an action on a benefit insurance certificate, where the petition, though 
crudely drawn and barely intelligible, alleged the issuance of a policy 
of insurance on the life of T., plaintiff’s husband, naming plaintiff as 
beneficiary; that, when T. subsequently directed a change in the 
beneficiary, he was an imbecile, insane, and without legal capacity 
to transact business or make such change; that the interveners named 
as beneficiaries in the. new policy caused such change to be -made 
fraudulently; that T. died on a date specified, and the society had 
caused to be issued a warrant payable to those named as beneficiaries 
in the new policy; and prayed that plaintiff be declared the legal 
beneficiary, that the names of the interveners be stricken out, that 


* Decision rendered, Mar. r. 26, 1917. 1 Rehearing denied, — 26, 1917. 
195 S. W. Rep. 326. 
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plaintiff's name be placed upon the voucher, and that the secretary of 
the society be ordered to pay the money to him—was sufficient to sup- 
port a judgment for plaintiff, where no demurrer or exception was 
urged, and the society admitted its indebtedness on the certificate, 
. and asked the court to determine to whom the money should be paid. 


(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815[1].) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

A change of beneficiary under a benefit insurance certificate, made at a 
time when the certificate holder was insane and without legal capa- 
city to contract, was voidable at the instance of the original bene- 
ficiary. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Appeal from Galveston County Court; Geo. E. Mann, Judge. 

Action by Effie Turner against the Grand Order of Odd Fellows, in 
which Samuel Turner and another intervened. From a judgment for 
plaintiff, the interveners appeal. Affirmed. 


V. M. Clark and T. C. Turnley, both of Galveston, for Appellants. 
J. Vance Lewis, of Galveston, for Appellees. 






INTERNATIONAL ORDER OF TWELVE KNIGHTS AND 
DAUGHTERS OF TABOR vs. REYNOLDS. (No. 1781.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE — BENE- 
FICIARY. 

If the beneficiary in a fraternal benefit certificate was eligible as being 
within one of the statutory classes of beneficiaries at the time he 
was designated as such, he may not be deprived of the rights ac- 
quired by him under the certificate, where there was no by-law re- 
quiring the beneficiary to belong to one of the specified classes at the 
death of the member. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


3. INSURANCE— FRATERNAL INSURANCE — BENEFICIARY — 
ELIGIBILITY. 


Acts 31st Leg. (1st Ex. Sess.) c. 36, § 6, provides that within the statu- 
tory restrictions each member of a fraternal order shall have the 
right to designate his beneficiary and to have it changed in accordance 
with the laws, etc., of the association. In July, 1912, the insured in 
a fraternal benefit certificate made a change of beneficiary with the 
consent of the local branch of the association, but the new certificate 
was not issued until November 14, 1914. No rule or regulation of the 
order specifies the act which shall effectuate the change of a benefi- 
ciary. Held that, as the statute only requires consent of the associa- 


* Decision rendered, Apr. 17, 1917. Rehearing denied, Apr. 26, 1917. 195 
S. W. Rep. 330. 
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tion to a change of beneficiaries, the assured in July, 1912, having 
done all things required of her to effectuate a change, that date will 
control in determining the eligibility of the new beneficiary, and not 
the date of the issuance of the new certificate, which was only a min- 
isterial act. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


4. ae FRATERNAL INSURANCE — BENEFICIARY — 
T 


Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4832, providing that death bene- 
fits shall be confined to certain blood relatives or dependents, does not 
apply where a substituted beneficiary was eligible at the time of his 
appointment by the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


Appeal from Harrison County Court; Geo. L. Huffman, Judge. 

Action by Richard Reynolds against the International Order of 
Twelve Knights and Daughters of Tabor and others, joined as defend- 
ants as adverse claimants, in which other parties filed a plea of inter- 
vention claiming the proceeds of the certificate. Judgment for plaintiff, 
and the named defendant appeals. Affirmed. 


S. P. Jones and T. P. Harte, both of Marshall, for Appellant. 
Beard & Davidson, of Marshall, for Appellee. 


ROBINSON vs. BROTHERHOOD OF RAILROAD TRAIN- 
MEN. (No. 3223.)* 


(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE— FRATERNAL BENEFIT SOCIETIES —CON- 
STRUCTION OF CERTIFICATES. 


Fraternal benefit societies, in so far as they provide indemnity in case 
of disability or death of their members, legally are deemed mutual 
insurance companies, and their beneficiary certificates insurance 
contracts. 

(For other cases, see Insurance, Cent. Dig. §§ 1824, 1848; Dec. Dig. 
§§ 687, 711. 


2. INSURANCE—FRATERNAL BENEFIT SOCIETIES—CON- 
STRUCTION OF CERTIFICATES. 

Such certificates, together with the provisions of the constitution of the 
society applicable thereto, in general are to be interpreted as other 
insurance contracts and the rights and obligations of the parties 
measured accordingly. They are to be given their plain, natural, and 
obvious meaning and effect, when free from ambiguity. But the con- 
tract will liberally be construed to promote the benevolent objects 
of the society, and any doubt will be resolved in favor of the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


Ca Decision rendered, May 15, 1917. 92 S. E. Rep. 730. Syllabus by the 
ourt. 
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-3. INSURANCE—FRATERNAL BENEFIT SOCIETIES—SETTLE- 
MENT OF DISPUTES—VALIDITY OF RULES. 


Fraternal benefit societies may establish and enforce reasonable rules and 
regulations for their government and for the settlement of internal 
disputes as to property rights; and members must submit to and com- 
ply with such regulations, and exhaust their remedies within the 
order, before resorting to the civil courts for redress. 


-4, INSURANCE—FRATERNAL BENEFIT SOCIETIES—RIGHT TO 
BENEFITS—CONDITIONS PRECEDENT. 


“Where the beneficiary certificates and constitution of the association 
provide that certain injuries shall constitute total and permanent dis- 
ability entitling the member to payment of the full amount of his 
certificate but that other claims for disability shall not create any 
legal liability or be the basis of a civil suit, but shall be determined 
by its beneficiary board, whose decision shall be final and conclusive, 
and a favorable finding a condition precedent to the right to receive 
benefits, such provisions will be upheld as valid regulations; and a de- 
cision of the board, made in good faith, will not be disturbed in any 
court of law. 


Error to Circuit Court, Mineral County. 

Assumpsit by Salem L. Robinson against the Brotherhood of Rail- 
road Trainmen. Judgment for plaintiff on defendant’s demurrer to 
-evidence, and defendant brings error. Demurrer sustained, and judgment 
-entered for defendant. 


Wm. MacDonald, of Keyser, for Plaintiff in Error. 
Chas. Ritchie, of Charleston, for Defendant in Error. 


MALANCY vs. MALANCY.* 


(Supreme Court of Wisconsin.) 


1, INSURANCE—MUTUAL BENEFIT—CONTRACT. 

St. 1915, § 1957—5, providing that beneficiary named in mutual benefit 
certificate may be changed without his consent, and society’s by-laws 
declaring void agreements not to change the beneficiary, become part 
of the benefit certificate. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


:2. INSURANCE—MUTUAL BENEFIT—RIGHTS OF BENEFICIARY 

A beneficiary under mutual benefit certificate allowing change of bene- 
ficiary does not acquire an absolute or indefeasible right until the 
insured’s death. 

(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


3. INSURANCE—MUTUAL BENEFIT—BENEFICIARY. 

Under St. 1915, § 1957—5, providing that a fraternal benefit member may 
change beneficiary without beneficiary’s consent and society’s by-laws 
declaring void agreements not to change beneficiary, the beneficiary 


* Decision rendered, June 12, 1917. 163 N. W. Rep. 186. 
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may be changed although insured had received financial aid upon 
condition that he name the former beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. 780.) 


Appeal from Circuit Court, Lincoln County; A. H. Reid, Judge. 

Action by Louise Malancy against the Modern Woodmen of America 
.and Tressie Malancy. Judgment for defendant Tressie Malancy, and 
;plaintiff appeals. Affirmed. 


G. M. Sheldon, of Tomahawk (R. T. Reinholdt, of Tomahawk, of 
-counsel), for Appellant.) 

P. T. Stone, of Wausau, and J. & M. Van Hecke, of Merrill, for 
Respondent. 
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FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WORCESTER, 


EATON 
vs. 


GLOBE & RUTGERS FIRE INS. CO.* 
1. INSURANCE—FIRE INSURANCE—LAW GOVERNING POLICY. 


In an action on fire policies issued in North Carolina and stated by counseF 
to be in the standard form prescribed by the laws of New York, 
where no evidence of the law of either state has been introduced, the- 
policies must be treated, for purposes of decision, as contracts of 
insurance at common law. 


(For other cases, see Insurance, Cent. Dig. § 173; Dec. Dig. § 125[1].) 


2. INSURANCE— FIRE INSURANCE—CLAUSE REQUIRING IN- 
VENTORY—OBJECT. 


The object of a clause in fire policies covering cut and peeled telegraph: 
poles and other timber products, requiring assured to take a com- 
plete itemized inventory once a year, was to facilitate ascertainment of 
the extent of a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. §: 
335[2].) 


3. INSURANCE—FIRE INSURANCE—CLAUSE REQUIRING IN- 
VENTORY—APPLICATION. 


A clause of a fire policy on cut and peeled telegraph poles and other 
timber products, requiring assuréd to take a complete itemized inven- 
tory once a year, was inapplicable to standing timber which had not 
been converted. 

ne cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 

335[2].) 


4. INSURANCE— FIRE INSURANCE—ACTION ON POLICIES — 
EVIDENCE. 


In an action on fire policies, on cut and peeled telegraph poles and other 
timber products which required assured to take a complete itemized’ 
inventory once a year, and to keep books, etc., plaintiff's time book 
showing the number of men employed by the day or hour, with am 
account of their work and payment of wages, and the total number of 
logs and poles, was properly admitted in evidence. 

(For Sel see Insurance, Cent. Dig. §§ 1677, 1683, 1684; Dec. Dig. 
§ 654[1]. 


5. INSURANCE — FIRE INSURANCE—KEEPING BOOKS OF AC- 
COUNT AND TAKING INVENTORY—SUFFICIENCY OF EVI- 
DENCE. 

Evidence held sufficient to justify finding that proper books of account, 

as required by the policies, had been kept by plaintiff, and that, in the 


* Decision rendered, June 5, 1917. 116 N. E. Rep. 536. 
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back part of plaintiff’s time book, there was an accurate inventory 
of the poles, taken on a certain date after the cutting had been com- 
pleted, which had been prepared from the tallies and books, the 
question being of fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


6. INSURANCE—FIRE INSURANCE— INVENTORY — QUESTION 
FOR JURY. 


Whether the enumerations in plaintiff’s tally books, specifically naming 
each pole and log with its dimensions, was a compliance with the 
clause requiring an inventory once a year, held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 1737; Dec. Dig. § 668[4].) 


7. INSURANCE—FIRE INSURANCE—NOTIFICATION OF LOSS— 
DELAY—JURY QUESTION. 


Where a large forest fire, burning more than ten days over a tract diffi- 
cult to traverse and explore, destroyed cut telegraph poles insured 
against fire, and assured, on the day after the fire started, left North 
Carolina, where the fire occurred, for his home in Massachusetts, 
where his books and papers were kept, and thereafter notified the 
insurance broker who had obtained the policies for him, and within 
four days after the broker had drafted a form of notice, sent it to the 
agent in North Carolina who had issued, countersigned, and received 
the premiums on the policies, with a letter stating that a loss had 
occurred, it could not be ruled as a matter of law that unreasonable 
delay on plaintiff’s part in notifying of the loss was shown, though 
some twelve days elapsed from the beginning of the fire before notices 
could be préperly prepared and given to the insurers. 


(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


8. INSURANCE—FIRE INSURANCE—SUFFICIENCY OF STATE- 
MENTS OF LOSS—QUESTION FOR JURY. 


In an action on fire policies on cut telegraph poles and other timber prod- 
ucts, question whether plaintiff’s statements of loss were sufficient 
held for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


9. INSURANCE—FIRE INSURANCE—WAIVER OF INSUFFI- 
CIENCY OF NOTICE OF LOSS, ETC.—QUESTIONS FOR JURY. 

Questions whether insurers waived any insufficiency or invalidity of the 
notice of loss or any defect or insufficiency of the inventory or the 
keeping of books of account held for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1743, 1748, 1761, 1767, 1770; 
Dec. Dig. § 668[15]. 


10. INSURANCE—FIRE INSURANCE—“WAIVER” OF POLICY 
REQUIREMENTS. 

While “waiver,” by fire insurance companies, of policy requirements is the 
intentional relinquishment of a known right, it is also a question of 
fact which may be established by direct evidence or can be inferred 
from the circumstances including the declarations and conduct of the 
insurers and their authorized agent or agents. 

(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. §.665[8].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 
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11. INSURANCE — FIRE INSURANCE—CONDUCT OF INSURERS 
—SUFFICIENCY OF EVIDENCE. 

In an action on fire policies covering cut and peeled telegraph poles, evi- 
dence held to warrant finding that the insurers, after being fully 
informed of the date and continuance of a fire, and of the conditions 
out of which delay arose in giving notice and furnishing statements 
of loss, as well as assured’s mode of keeping books of account and 
making an inventory, at no time unequivocally refused adjustment, 
but, on the contrary, induced plaintiff to believe that the only material 
question in dispute was the amount of loss. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


12, INSURANCE—FIRE INSURANCE—WAIVER OF DEFENSES— 
REVIVAL. 


Where fire insurers waived the defenses that assured had not performed 
conditions precedent, such defenses could not be revived at the in- 
surers’ option, to defeat an arbitration award deemed by them to be 
unsatisfactory. 


(for ene cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. § 
574[5].) 


13. INSURANCE—ARBITRATION—FIRE INSURANCE POLICIES 
—CONCLUSIVENESS OF AWARD. 


Where assured’s claim for loss under fire policies was submitted to arbitra- 
tion, and the arbitrator found against plaintiff, if the award was 
valid plaintiff coulti not recover on the policies. 


ee ae cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. § 
574[5].) 


14. INSURANCE — ARBITRATION — DISINTERESTEDNESS OF 
ARBITRATOR AND VALIDITY OF AWARD—QUESTIONS 
FOR JURY. 

In an action on fire polices, where plaintiff’s claim had been submitted to 
arbitration and the arbitrator had given an award against him, issues 
involving the disinterestedness of the arbitrator and the validity of 
the award held for the jury, on plaintiff’s evidence that the arbitrator 
was not disinterested but partial to defendants, of which condition 
plaintiff was ignorant when he consented to arbitration. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


16. INSURANCE — ARBITRATION — DISINTERESTEDNESS OF 
ARBITRATOR—QUESTIONS FOR JURY. 


In actions on fire policies, where defendants set up the award of an arbi- 
trator against plaintiff, whether plaintiff had any information which 
should have put him on inquiry as to the arbitrator’s interest, and 
whether, under all the circumstances, and acting as a reasonably 
prudent man, he was justified without further investigation in relying 
on the representations of defendants’ agent, held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


17. INSURANCE— FIRE INSURANCE—ARBITRATION — REPRE- 
SENTATION—QUESTION FOR JURY. 


In an action on fire policies, where defendants set up an award of an 
arbitrator adverse to plaintiff, whether by the words “not connected 
with anybody” defendants’ manager intended plaintiff should under- 
stand that the arbitrator was not connected with defendants, or 

whether he was speaking of the arbitrator’s impartial attitude at large, 

















Fire, &c.] Eaton vs. Globe & Rutgers Fire Ins. Co. 197° 


held a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, “1750, 1766, 1768 ;: 
Dec. Dig. § 668[1 4].) 


18. INSURANCE— FIRE INSURANCE— ACTIONS FOR BENEFIT" 
OF TRUSTEE. 


In action on fire policies the assured was not required to state in each 
writ that the action was brought for the benefit of the trustee to» 
whom they were made payable for collateral for present or future 
obligations. 


(For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.) 
19. ae INSURANCE—IMMATERIAL QUES-- 
S. 


In an action on fire policies, where plaintiff had the right to recover for the: 
full amount of the loss, with the consent of the trustee, as appeared 
in the stipulation filed before the auditor without objection by the 
insurers, the question of parties plaintiff and the insurers’ requests as- 
to the rights of the trustee if he had brought suit on the policies be- 
came immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 1559, 1560; Dec. Dig. §; 
624[2].) 


Jud Report from Superior Court, Worcester County; Frederic H. Chase, 
udge. 
Action by Perley R. Eaton against the Globe & Rutgers Fire Insurance: 
Company, German-American Insurance Company, Hartford Fire Insurance> 
Company, AZtna Insurance Company, North River Insurance Company, 
and Providence & Washington Insurance Company. There were verdicts 
for plaintiff in all cases, which were reported to the Supreme Judiciah 
Court. Judgment ordered for plaintiff on the verdict. 


Clarence E. Tupper and Geo. H. Richardson, both of Worcester, for- 
Plaintiff and Trustee. 
Brown & Came, of Boston, for Defendants. 


BRALEY, J. 

By the terms of the report, if no error of law appears, judg-- 
ment for the plaintiff shall be entered on the verdicts, and all 
material questions raised by the defendants except the rulings on’ 
the admission and exclusion of evidence, are covered by their- 
exceptions to the refusal of their first request commion to all the: 
cases, that upon the evidence the plaintiff could not recover, as: 
the subsequent requests are merely specifications of the grounds 
upon which the first request was asked. 

The issuance of the policies, the occurrence of the fires, and" 
consequent loss to the plaintiff to some extent although denied in 
the answers, were abundantly proven if not express'y acmitted 
at the trial. But in avoidance of liability while the defendants: 
relied in the actions to recover for loss or damage under the first’ 
fire on the defenses, that immediate notice in writing of the oc- 
currence of the fire was not given or proofs of loss duly furnislied,. 
they also averred in the answer to all the actioms, that the poli-- 
cies had been forfeited because of the failure ef the plaintiff to» 
make an inventory, and pleaded the award in bar of any right off 
recovery for either fire. 
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[1] The policies with one exception, although issued in North 
Carolina, are stated by counsel for the parties to be in the stand- 
ard form prescribed by the laws of the state of New York; yet 
as no evidence of the law of either state has been introduced the 
policies are to be treated for the purposes of our decision as 
contracts of insurance at common law. 

The policies were for the term of one year from August 2, 1912, 
with the exception of the policy issued by the Globe & Rutgers 
Fire Insurance Company which ran from September 27, 1912. 
By each policy the plaintiff was insured against loss or damage 
by fire on :— 

“All telegraph poles cut and peeled and all other timber prod- 
ucts not more hazardous or while located on the lot or drawn out 
alongside the Logging Railroad or while on or in cars at the 
assured’s risk or unloaded alongside thereof for reloading at any 
point on said Logging Railroad leading from Holley Ridge Sta- 
tion of the Atlantic Coast Line Railroad lot of 526 acres known 
as the Carrier Tract in Pender County, N. C. This insurance 
is intended to cover said property which is owned or held in trust 
or sold but not delivered or removed from the time cut until the 
time loaded on cars and forwarding orders given and received 
taken from the railroad relieves the assured of any further lia- 
bility,” 
and were made payable in case of loss or damage to “Charles 
E. Baker of Pitchburg, Mass., trustee * * * for collateral for 
any or all present or future obligations.” The following clause, 
in so far as material, denominated as the “iron-safe clause,” was 
attached by a rider to the face of the policies :— 

“The following covenants and warranties are hereby made a 
part of this policy :-— 

“Ist. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year unless an inven- 
tory has been taken within twelve calendar months prior to the 
date of this policy or shall be taken in detail within thirty days 
of the issuance of this policy or this policy shall be null and void 
from such date and upon demand of the assured the issuance of 
premiums from such date shall be returned. 

“2d. The assured will keep a set of books which shall clearly 
and plainly present a complete record of business transactions 
including all purchases, sales and shipments both for cash and 
credit from the date of inventory as provided for in the first 
covenant of this clause and during the continuance of this policy. 
* * * Jn the event of failure to produce such set of books and 
inventory for the inspection of this company this policy shall 
become null and void and such failure shall constitute a per- 
petual bar from any recovery thereon.” 

The first fire occurred October 30, 1912, and the second fire on 
or about May 5, 1913. 

It is the defendant’s contention that the policies were forfeited 
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because the evidence conclusively shows as matter of law, that 
the plaintiff had failed to comply with the first clause of the 
promissory warranty requiring an inventory. 

[2] The object of this clause is to facilitate the ascertainment 
of the extent of the loss. Georgia Home Ins. Co. vs. Allen, 119 
Ala. 436, 24 South. 399. 

[3] It is plain that it is inapplicable to standing timber which 
had not been converted. Southern Fire Ins. Co. vs. Knight, 111 
Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216; 
Sowers vs. Mut. Fire Ins. Co., 113 Ioawa, 551, 85 N. W. 763. The 
cutting of the trees however had been “practically completed” be- 
fore the policies issued and if the poles and logs ob 
tained are considered as articles which may be _ bought 
and sold in trade, the jury could find that as the trees 
were felled, peeled and cut into logs where they lay, 
each pole was measured, marked and tally slips made, 
or the number of poles and logs with their dimensions were en- 
tered in memorandum books with the number cut by each work- 
man, and that the contents of the tallies and the memoranda were 
daily reported to the plaintiff’s manager who kept in the tally 
books a weekly record of the operations. Burgess vs. New Eng- 
land Marine Ins. Co., 10 Allen, 221; Van Patten vs. Leonard, 
55 Iowa, 520, 8 N. W. 334; Torrey vs. Shawano County, 79 
Wis. 152, 48 N. W. 246. 

[4] A time book which was properly admitted in evidence 
also showed not only the number of men employed by the day 
or hour with an account of their work and payment of wages, 
but the total number of logs and poles. 

[5] Itis manifest upon this evidence, independently of any con- 
cession of the defendants, the jury could find, that proper books 
of account as required by this clause had been kept, and they 
further could find on the plaintiff’s testimony, that in the back 
part of the time book there was an accurate summary or inven- 
tory of the poles taken in March, 1912, after the cutting had been 
completed which had been prepared from the tallies and the 
books. The question was one of fact. Burnett vs. Am. Central 
Ins. Co., 68 Mo. App. 343; Morris vs. Imperial Ins. Co., 106 Ga. 
461. Jones vs. Southern Ins, Co. (C. C.) 38 Fed. 19; Liverpool 
& London & Globe Ins, Co. vs. Kearney, 180 U. S. 132, 21 Sup. 
Ct. 326, 45 L. Ed. 460. 

[6] The jury also were to decide whether the enumeration in 
the tally books which they could find were made in good faith 
specifically naming each pole and log with its dimensions, was a 
compliance with this clause. Georgia Home Ins. Co. vs. Allen, 
119 Ala. 436, 24 South. 399; Jones vs. Southern Ins. Co. (C. C.) 
38 Fed. 19. It also would seem to be obvious, or the jury could 
say that in view of the necessary character of the business de- 
scribed in the policies, no formal separate schedule headed “in- 
ventory” could have contained anything more definite under the 
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requirements of this clause as contemplated by the parties when 
the policies were issued, than the schedule in the tally books. 
Paltrovitch vs. Phoenix Ins Co., 143 N. Y. 73, 77, 37-N. E. 639, 
25 L. R. A. 198; Smith vs. Commonwealth Ins. Co., 49 Wis. 
322, 5 N. W. 804.. The affirmative answers of the jury, that the 
plaintiff made a complete itemized inventory of stock within 
twelve calendar months prior to the date of the policies, and kept 
a set of books as described in the policies, were well warranted 
for the reasons stated. But before he could recover the plaintiff 
was required to prove that immediate notice in writing of the 
fire was given, and proof of loss furnished in compliance with 
the provision, that within “sixty days after the fire unless such 
time is extended in writing by this company shall render a state- 
ment to this company signed and sworn to by said insured stating 
the knowledge and belief of the insured as to the time and knowl- 
edge of the fire, the interest of the insured and of all others in 
the property, the cash value of each item thereof and the amount 
of loss thereon. * * *” ‘The sufficiency of the notice and 
proof of loss arising under the second fire are conceded and the 
question whether these conditions were complied with relates only 
to the loss under the first fire. 

[7] When the locality of the fire, which was a large forest 
fire and continued to burn for more than ten days over a tract 
difficult to traverse and explore, is considered with the circum- 
stances, that the plaintiff, on the day after the fire started, left 
for his home here where his books and papers were kept, and on 
November 4th notified the insurance broker who had obtained 
the policies for him, and within four days after the broker had 
drafted a form of notice, sent the notice to the agent in North 
Carolina who had issued, countersigned, and received the pre- 
miums on all the policies except the policy of the Globe & Rut- 
gers Insurance Company, with a letter stating that a loss had 
occurred, it could not have been ruled as matter of law that un- 
reasonable delay was shown, if a period of some twelve days 
elapsed from the beginning of the fire before notices could be 
properly prepared and given to the defendants Smith vs. Scot- 
tish Union & National Ins. Co., 200 Mass. 50, 53, 54, 55, 85 N. 
E. 841; Greenough vs. Phoenix Ins. Co., 206 Mass. 247, 249, 92 
N. E. 447, 138 Am. St Rep. 383; Solomon vs. Continental Ins. 
Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. 
Rep. 707. 

The record states that “the plaintiff introduced * * * proofs 
of loss covering the fire of October 30, 1912, and May 5, 1913, 
and one proof of loss was introduced in lieu of all the others and 
no objection was made as to the time in which they were made,” 
and the defendants’ request 5, c, that “no satisfactory proof of 
loss was ever given by Eaton to the defendant; and there is no 
evidence from which it can properly be found that the defendant 
waived or has become estopped from setting up in defense to 
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this action the failure of Eaton to give such proof of loss, 
* * * was denied rightly. 

The jury, if they found the evidence introduced by the plain- 
tiff to be true, could not have been unmindful, that the statement 
of loss required a careful and extended examination of the tract 
burned over, the ascertainment of the quantities and sizes of the 
partially burned poles and logs, as well as their sound value, and 
that the proofs were in accordance with the instructions, advice 
‘and aid received from the defendants’ agents and were on 
printed blanks furnished by them. | 

[8] The question whether the statements were sufficient was 
for the jury. Blake vs. Exchange Mut. Ins. Co., 12 Gray, 265, 
271; Greenough vs. Phoenix Ins. Co., 206 Mass. 247, 249, 92 
N. E. 447, 138 Am. St. Rep. 383; Solomon vs. Continental Ins. 
Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. 
Rep. 707. 

[9] The questions whether the defendants waived any insuffi- 
ciency or invalidity of the notice, or any defect or insufficiency 
of the inventory, or the keeping of books of account if in any 
respect they were found not to be in strict compliance with the 
terms of the policies, also was for their determination. 

[10] While “waiver is the intentional relinquishment of a 
known right” it is also a question of fact which may be estab- 
lished by direct evidence, or can be inferred from the circum- 
stances which in the cases at bar include the declarations and 
conduct of the defendants and their authoried agent or agents. 
Blake vs. Exchange Mut, Ins. Co., 12 Gray, 265, 271, 272; Lit- 
tle vs. Phoenix Ins. Co., 123 Mass. 380, 388, 389, 25 Am. Rep. 
96; Carson vs. Jersey City Fire Ins. Co., 14 Vroom, 300, 39 Am. 
Rep. 584. 

[11] The extensive and voluminous correspondence, the per- 
sonal interviews and negotiations between the plaintiff, his counsel 
and the defendants and the attempt to make an adjustment, in 
which every material question was discussed and considered up to 
the time appraisers were selected and went to the locality to ascer- 
tain the amount of loss, as shown by the evidence in the admission 
of which as carefully restricted by the presiding judge we find no 
error, coupled with the inferences the jury could legitimately 
draw, warranted them in finding, when the narrative is read 
consecutively, that the defendants after being fully informed of 
the date and continuance of the fire, and of the conditions out 
of which the delay arose in giving notice and furnishing state- 
ments of loss, as well as the plaintiff’s mode of keeping books 
of account and making an inventory, at no time unequivocally 
refused adjustment, but on the contrary induced the plaintiff to 
believe, that the only material question in dispute was the amount 
of loss. Graves vs. Washington Marine Ins. Co., 12 Allen, 391; 
Searle vs. Dwelling House Ins. Co., 152 Mass. 263, 265, 25 
N. E. 290; Moore vs. Wildey Casualty Liability Ins. Co., 176 
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Mass. 418, 420, 421, 57 N. E. 673; Walker vs. Lancashire Ins. 
Co., 188 Mass. 560, 562, 75 N. E. 66; Weed vs. Bremen Ins. Co., 
133 N. Y. 394, 31 N. E. 231; Knights of Pythias vs. Kalinski, 
163 U. S. 289, 16 Sup. Ct. 1047, 41 L. Ed. 163. 

We now come to the agreement for arbitration and the award. 
While the proceedings before the appraisers were in progress 
negotiations originating with the defendants were entered into 
with the plaintiff for the purpose of submitting the amount of 
loss to a single arbitrator. This agreement entitled “Agreement 
for Arbitration” voluntarily executed by the parties, after ref- 
erence to the policies, the property insured, the basis for adjust- 
ment of loss stated in the policies, the disagreement of the parties 
as to the amount of sound value, and the loss and damage with 
a recital of the provision for an appraisement in the event of dis- 
agreement as to the amount of loss, states :— 

“It is however expressly understood that this agreement of 
appraisement * * * shall not determine, waiver or invalidate 
any other right or rights of any party to this agreement.” 

[12] But as pointed out the jury could find, that the condi- 
tions precedent had been performed, and the alleged forfeiture 
had not been proved, or the defendants had waived these de- 
fenses, which having been once waived, could not be revived at 
their option for the purpose of defeating the award if it was 
deemed by them unsatisfactory. Weed vs. Hamburg & Bremen 
Fire Ins. Co., 133 N.Y. 394, 31 N. E. 231; McCoubray vs. St. 
Paul Fire & Marine Ins. Co., 50 App. Div. 416, 418, 64 N. Y. 
Supp. 112, affirmed 169 N. Y. 590, 62 N. E. 1097; Ohio & 
Mississippi Valley Railway Co. vs. McCarthy, 96 U. S. 258, 24 
L. Ed. 693. See Allesina vs. Liverpool & London & Globe Ins. 
Co., 45 Or. 441, 442, 78 Pac. 392, 2 Ann. Cas. 284, and note 285. 

The arbitration agreement is executed in the name of each 
defendant by one Ives, whose authority preceding, and in pro- 
curing the reference has never been denied. Indeed it would be 
extraordinary on the one hand for the defendants to rely on the 
award, and to repudiate on the other hand the acts of Ives, which 
woyild be equivalent to saying that the agreement never had been 
lawfully executed in their behalf. Furthermore, if the defend- 
ants after receiving the notice and proof of loss and with full 
knowledge of the plaintiff’s mode of doing business and of his 
claims and demands, and after having made a full investigation 
and submitting the amount to be paid to arbitration, are per- 
mitted to repudicate and avoid the award if advised that such 
course was expedient, a manifest injustice results. Jacobs vs. 
St. Paul Fire & Marine Ins. Co., 86 Iowa, 145, 53 N. W. 101. 
The plaintiff although he had acted in good faith and in reliance 
on the representations either express or reasonably to be implied 
from what had been done, and after having been subjected to the 
delay and large expenses incurred during the time intervening 
‘ between the date of the first fire in endeavoring to obtain an 
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adjustment of his losses, would be in the same position as when 
he began, while if valid, the defendants who accepted the award 
had been provided with an additional and conclusive defense. 

[13] The jury were correctly instructed, that if they found 
the award to be valid the plaintiff could not recover. 

[14] The plaintiff however declined to accept, and having 

ascertained, as he testified, that the arbitrator, one Arthur A. 
Clarke, was not disinterested, but partial to the defendants, of 
which condition he was ignorant when he consented to arbitration, 
the issues involving the disinterestedness of the arbitrator and 
the validity of the award were for the jury under appropriate 
instructions. Doherty vs. Phoenix Ins. Co., 224 Mass. 310, 112 
N. E. 940. It often has been decided, that where a party to an 
award— 
“is aware of the existence of conditions which may influence the 
judgment of an arbitrator or referee, or previous to the hearing 
has sufficient notice of the partiality of one or more of the ref- 
erees to put him upon inquiry but remains silent, he cannot after- 
wards object to the award or report on the ground of partiality.” 
Doherty vs. Phoenix Ins. Co., 224 Mass. 310, 315, 112 N. E. 940, 
942, and cases cited. 

It appears that the arbitrator was the salaried manager of a 

corporation known as the General Adjustment Bureau, described 
by the judge in instructions, to which no exceptions were taken, 
as having— 
“amongst its ninety-three stockholders these defendant companies 
which had for its business principal or otherwise the adjustment 
of losses for its stockholders, and other insurance companies and 
the investigation of losses and furnishing of information to in- 
surance companies.” 

The judge also correctly told the jury :— 

“The first item of importance * * * for your consideration 
of this subject is whether or not the plaintiff did really know 
what the General Adjustment Company was. If he did this dis- 
poses of the whole question. The burden is upon him to satisfy 
you that he did not know. * * *” 

“If it appears that he had means of ascertaining the falsity of 
the statement made to him or that the nature of the transaction 
and circumstances attending were such as to put a reasonable 
person upon inquiry, the presumption of deceit arising upon 
proof of fraud will be repelled and the party will be left to take 
the consequences of his own want of due care, diligence and cau- 
tion, and the party cannot escape from an obligation which he 
has voluntarily assumed on the ground he has been defrauded if 
he neglects to avail himself of the means of information within 
his reach. * * *” 

[15] It is necessary to state, because of the elaborate argument 
for the defendants on the evidence, that the credibility of wit- 
nesses is not before us. 
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[16] The jury were to decide as matter of fact whether the 
plaintiff had any information which should have put him upon in- 
quiry, and whether under all the circumstances, and acting as a 
reasonably prudent man, he was justified without further inves- 
tigation in relying on the representations of Ives. Townsend 
vs. Niles, 210 Mass. 524, 96 N. E. 1035, and cases cited. 

The previous conduct of the arbitrator when acting in the 
incompleted proceedings of the adjustment and appraisement, 
and his failure to disclose to the plaintiff his business relations 
with the defendants in connection with the General Adjustment 
Bureau, and the meager amount of the award, which could be 
found to be wholly disproportionate, need not be discussed. If 
the jury believed the plaintiff’s evidence even if he had received 
letters written before the agreement for arbitration was signed 
from the manager of the General Adjustment Bureau, and knew 
of its system, and that the arbitrator was connected with it in 
some capacity, he had no information concerning its membership, 
or the general character of its business, or the duties of its mana- 
ger, until the hearing before the auditor to whom the cases had 
been referred, and that relying solely upon the representations of 
Ives, in whom he placed implicit confidence, that the arbitrator 
“was not connected with any insurance companies, and that he 
was not tied up with anybody,” he signed the agreement for arbi- 
tration. 

[17] It also was a question of fact whether by the words 
“not connected with anybody,” Ives intended the plaintiff should 
understand that the defendants were referred to, or whether he 
was speaking of the arbitrator’s impartial attitude toward the 
world at large. Peterson vs. Morgan Spring Co., 189 Mass. 576, 
579, 76 N. E. 220. If these conclusions were reached, the jury 
properly could find as shown by their answers to the first and 
second questions, that the appointment of the arbitrator was pro- 
cured by the defendants “by means of fraud and false pretenses,” 
and that he was not “disinterested and impartial.”” The whole 
transaction under these findings was vitiated, and all the sub- 
sidiary requests relating to the selection of the arbitrator, and 
the validity and binding effect of his award, were denied rightly. 
Doherty vs. Phoenix Ins. Co., 224 Mass. 310, 112 N. E. 940; 
7Etna Fire Ins. Co. vs. Stevens, 48 Ill. 31; Bradshaw vs. Agri- 
cultural Ins. Co., 137 N. Y. 137, 32 N. E. 1055. The instructions 
regarding the evidentiary effect of the auditor’s report were also 
correct, and the defendants’ requests that there was no evidence 
to control the auditor’s findings, which were in their favor, could 
not have been given. Fair vs. Manhattan Ins. Co., 112 Mass. 320. 

[18] The plaintiff was not required to state in each writ that 
the action was brought for the benefit of the trustee. Kelly vs. 
Greany, 216 Mass. 296, 103 N. E. 779; Hall vs. Henry Thayer 
Co., 225 Mass. 151, 153, 113 N. E. 644. It does not appear that 
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there were any defenses open to the defendants if the trustee had 
sued which were not available against the plaintiff: , 

[19] And the plaintiff’s right to recover for the full amount of 
the loss with the consent of the trustee which appears in the stip- 
ulation filed before the auditor without objection by the de- 
fendants, renders immaterial the question of parties plaintiff as 
well as the defendants’ requests as to the rights of the trustee if 
he had brought suit on the policies. Coulter vs. Haynes, 146 
Mass. 458, 16 N. E. 19; Jackson vs. Farmers’ Mut. Fire Ins. Co., 
5 Gray, 52; Turner vs. Quincy Ins. Co., 109 Mass. 568; Palmer 
Savings Bank vs. Ins. Co. of No. America, 166 Mass. 189, 44N. 
E. 211, 32 L. R. A. 615, 55 Am. St. Rep. 387; Swaine vs. Teu- 
tonia Fire Ins. Co., 222 Mass. 108, 110, 109 N.E. 825; Colins- 
ville Savings Soc. vs. Boston Insurance Co., 77 Conn. 676, 60 
Atl. 647, 69 L. R. A. 924. It also has been held under policies in 
the form of the present contracts, that no duty is imposed on the 
trustee to give notice, or to furnish proofs of loss. Heilburnn 
vs. German Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. Supp. 
374, affirmed in 202 N. Y. 610, 95 N. E. 823. 

The submission to the jury of the questions and their answers, 
that as to the trustee notice was given within a reasonable time © 
after he had knowledge of the loss and that the defendants had 
waived any insufficiency or invalidity of notice of loss, as well as 
the requests concerning his relations to the parties and to the 
litigation, need not be further considered The exception to the 
exclusion of evidence has not been argued. And in so far as not 
previously referred to, an examination of the rulings as to the 
admission of evidence, the refusal of the requests, the submis- 
sion of special questions to the jury, the instructions, and the di- 
rection of verdicts for the plaintiff after the defendants appar- 
ently had conceded, that if the answers of the jury to the first 
five questions were warranted nothing substantially remained 
but to compute the amount of damages on the basis of the poli- 
cies, show no error requiring a new trial. Hart vs. Brierley, 189 
Mass. 598, 604, 76 N. E. 286. The result is that in each action 
the plaintiff is to have judgment on the verdict. 

So ordered. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 





URBANIAK er At. 
ws. 
FIREMEN’S INS. CO. or Newark, N. J. . 
‘SAME. 
vs. 


COMMERCIAL UNION ASSUR. CO., Ltp.* 


1, INSURANCE—ACTIONS—EVIDENCE—WAIVER. 


In action for insurance, where the evidence failed to show that the insur- 
er’s agent acted within the scope of his authority in making repre- 
sentations relied on as a waiver by the company of written statement 
after loss, waiver was not established. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


2. INSURANCE—ACTION—EVIDENCE—PRESUMPTION. 

An insured is presumed to have known of the terms of his policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. Dig. 
§ 646[1).) 

3. INSURANCE—ESTOPPEL TO DENY LIABILITY. 


Where agreement for reference to determine amount of loss expressly 
provided that neither the submission nor the award of the referees 
should in any way affect any other question than the amount, Joss, 
or damage, “nor waive nor impair any right of any party hereto,” the 
insurance company was mot estopped by the agreement or the award 
from contesting liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 397.) 


Exceptions from Superior Court, Suffolk County; Loranus E. Hitch- 
cock, Judge. 

Action by Willhlm Urbaniak and another against the Firemen’s In- 
surance Company of Newark, N. J., and by same plaintiffs against the 
Commercial Union Assurance Company, Ltd. Verdict directed for de- 
fendants, and plaintiffs except. Exceptions overruled. 


Geo. P. Beckford, of Boston, for Plaintiffs. 
Brown & Came, of Boston, for Defendants. A 


BRALEY, J. 
[1-3] The policies being in the standard form prescribed by 
R. L. c. 118, § 60, the plaintiffs after the loss were required to 
render forthwith to the company a statement in writing signed 
and sworn to setting forth the value of the property insured, their 
interest therein and other insurance thereon in detail, the purpose e 
for which and the persons by whom the building insured was 


* Decision rendered, May 25, 1917. 116 N. E. Rep. 413. 
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used, “and the time at which and the manner in which the fire: 
originated so far as known to the insured.” While conceding that- 
such statements were not furnished, the plaintiffs contend that 
this condition was waived by the conduct and assurances. 
of the defendants’ agent through whom the policies were obtained,. 
and by the agreement of reference and appearance of the de- 
fendants before the referees upon whose awards the actions are. 
brought. The jury undoubtedly could have found that the plain- 
tiff Willhlm Urbaniak, who appears to have acted for his wife as 
well as himself, was illiterate and unable to read the policies, and_ 
relied upon the representations of the agent, “Leave it to me and 
I will take care of it,” and “that he had sent the papers * * * 
and that he would get the insurance * * *” But as the evi- 
dence when viewed in the light most favorable to the plaintiffs. 
‘ fails to show that in making the representations the agent acted 
within the scope of his authority, there was no waiver on this 
ground. See St. 1910, c. 552. Harris vs. North American Ins.. 
Co., 190 Mass. 361, 368, 77 N. E. 493, 4 L. R. A. (N. S.) 1137. 
The plaintiffs also must be presumed to have known of the terms. 
of the policies. Secoulsky vs. Oceanic Steam Navigation Co., 
223 Mass. 405, 112 N. E. 151. Whether the circumstances would 
have been sufficient to have warranted the jury in finding that the 
delay was excusable, if proof of loss had been rendered when 
the plaintiff upon being dissatisfied with the conduct of the agent 
consulted counsel, is immaterial, as even then no attempt at com- 
pliance appears. Greenough vs. Phoenix Ins. Co., 206 Mass. 247, 
249, 250, 92 N. E. 447, 138 Am. St. Rep. 383. And the agreement 
for reference having expressly provided, that neither the sub- 
mission nor the award of the referees shall in any way affect 
any other question than the amount of loss or damage, “nor waive 
nor impair any right of any party hereto,” the defendants are 
not estopped by the agreement or the award from contesting 
liability. Rockwell vs. Hamburg-Bremen Fire Ins. Co., 212 Mass... 
318, 322, 323, 98 N. E. 1086. The ruling that the plaintiffs couldi 
not recover was right, and their exceptions must be overruled. 
So ordered. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, New York County. 


BERTINE 
vs. 


NORTH RIVER INS. CO* 


1. INSURANCE—FIRE INSURANCE—CONSTRUCTION OF 
POLICY. 


As between the printed form of a fire insurance policy, containing ex- 
ceptions from the risk, and the written part, designed to express the 
actual risks assumed, the latter controls, and whatever is embraced 
within the real meaning of the general words is a “special” provision, 
intended to’ satisfy the printed conditions as to exceptions from risk. — 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 


2. INSURANCE—FIRE INSURANCE—RISK—CONSTRUCTION OF 
POLICY—“APPURTENANCES.” 


Where a policy of fire insurance by a printed clause excepts liability for 
loss to patterns, unless specifically assumed, and the typewritten part 
of the policy states a risk on all appurtenances, apparatus, and sup- 
plies used in the insured’s business, liability for a loss of patterns, 
which were models of castings to be formed for assembling printing 
presses in the usual course of the insured’s business, was “specifically 
assumed”; the patterns being “appurtenances.” 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Appurtenances. ) 


Action by Howard F. Bertine against the North River Insurance 
Company. Defendant’s motion for a directed verdict denied. 


Lewis H. Freedman and Francis C. Nickerson, both of New York 
City, for Plaintiff. 
Joab H. Banton, of New York City, for Defendant. 


ERLANGER, J. 

The plaintiff is the assignee of a claim upon an insurance policy, 
issued by the defendant to the American Autopress Company, 
whereby the latter was insured against a fire loss “on machines 
and machinery of every description * * * and on all ap- 
appurtenances, apparatus, and supplies used in the business of the 
assured, all while contained in any place, point, or building in the 
United States or Canada, including while in transit.” 

A loss occurred upon a quantity of “patterns,” which, as ap- 
pears, were models of castings, to be formed for the assembling 
of printing presses in the course of the usual business of the 
assured; the castings being made in moulds formed by the use of 
the “patterns.” It is obvious that, as a matter of ordinary inten- 


* Decision rendered, March, 1917. 165 N. Y. Supp. 567. 
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tion, these patterns fell within the direct scope of the phrase “all 
appurtenances, apparatus, and supplies used in the business of the 
assured,” as employed in the typewritten part of the policy, which 
thus specified the character of the risk assumed. It is contended. 

by the defendant, however, that property of this exact character 

was expressly excluded from the risk by the printed clause, in the: 
body of the policy, which provided :— 

“This company shall not be liable for loss to accounts, bills, 
currency, deeds, evidences of debt, money, notes or securities; 
nor, unless liability is specifically assumed hereon, for loss to 
awnings, bullion, casts, curiosities, drawings, dies implements, 
jewels, manuscripts, medals, models, patterns, pictures, scientific 
apparatus, signs, store or office furniture or fixtures, sculpture 
tools, or property held on storage or for repairs. * * *” 

[1] The question is, therefore, whether liability for a loss on 
“patterns” was “specifically assumed” by the typewritten clause 
first quoted, within the meaning of the policy. In my opinion, 
it was. The principle is quite well established that, as between 
the printed form of an insurance policy, containing words 
of exemption from a risk, and the written portions, designed to 
express the actual risks assumed, the latter expression controls, 
and whatever is embraced within the real meaning of the general 
words, so written, is a “special” provision intended to satisfy the 
printed conditions. Harper vs. Albany Mutual Ins. Co., 17 N. Y. 
194; Harper vs. New York City Ins. Co., 22 N. Y. 441; Hall vs. 
Insurance Co. of North America, 58 N. Y. 292, 17 Am. Rep. 255; 
Chadsey vs. Guion, 97 N. Y. 333, 339; Kratzenstein vs. Western 
Assurance Co., 116 N. Y. 54, 22 N. E. 221,5 L. R. A. 799. 

[2] Here the defendant company expressed its intention to as- 
sume a specified risk upon the “machinery” of the assured and on 
“all appurtenances, apparatus, and supplies” used in its business. 
This risk it did “specifically assume,” although in comprehensive 
words, and the “patterns” were within the risk so assumed. 
Nothing in the policy required that the property covered should 
be “specifically enumerated” to include patterns, and, within the 
rule of the authorities above cited, I have no doubt that the plain- 
tiff is entitled to a recovery. These patterns were certainly “ap- 

— to the business or to the machinery. Indeed, they 
wouRl probably fall within the description of “machinery,” if that 
term were employed alone. Buchanan vs. Exchange Fire Ins. Co., 
61 N. Y. 26, 33. The case of Johnson vs. Niagara Fire Insurance 
Co., 118 N. C. 643, 24 S. E. 424, cited for the defendant, proceeded 
upon the use of the words “other articles,” not necessarily re- 
lated to “appurtenances,” and may thus be distinguished; but, so 
far as it suggests a construction which might aid the defendant, it 


is opposed to the well-reasoned authority of Furlong & Meloy vs. 
North British & M. Ins. Co., 136 Iowa, 468, 113 N. W. 1084, and 
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. the rule applied in this state in the cases to which I have re- 
erred. 

My conclusion is that the plaintiff has established his cause of 
action, and that the defendant’s motion for the direction of a 
verdict should be denied. Verdict directed for plaintiff in the sum 
of $2,124.33, as of March 1, 1917, the day of trial. 

Motion denied. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


LEVENTHAL 
vs. 


HOME INS. CO.* 


3. INSURANCE— ACTION ON POLICY—INVENTORY —GENU- 
INENESS—QUESTION FOR JURY. 


Where an inventory offered in evidence in an action on an insurance 
policy bore on its face no mark impugning its genuineness, the ques- 
tion of its genuineness was for the jury, notwithstanding extrinsic 
evidence tending to cast doubt upon it. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14].) 


4. INSURANCE—BOOK ACCOUNTS—ADMISSIONS. 


Original entries in a ledger, when coupled with other and direct proof, 
may be regarded as an admission that they truly represented the con- 
dition of the business, and changes made in such entries require ex- 
planation; but this rule of evidence has no material bearing, in an 
action on an insurance policy wherein a ledger containing obvious 
changes in entries is introduced in evidence, where the origin and 
purpose of and responsibility for the changes is totally unexplained 
by either party, and there is no evidence to connect such changes with 
any fraudulent intent. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


5. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE. 

Evidence, in actions on insurance policies, held to sustain plaintiff’s claim, 
notwithstanding clearly apparent and unexplained changes in entries 
in a ledger introduced in evidence. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


Appeal from City Court of New York, Special Term. 

Actions by Jennie Leventhal against the Home Insurance Company, 
against the North British & Mercantile Insurance Company, against the 
Boston Insurance Company, and against the Liverpool & London & Globe 


* Decision rendered, May 22, 1917. 165 N. Y. Supp. 323. 
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Insurance Company. From orders setting aside verdicts for plaintiff, she 
appeals. Reversed, and verdicts reinstated. 


Argued March term, 1917, before Bijur, Hendrick, and Weeks, JJ. 


Albert D. Schanzer, of New York City, for Appellant. 
Leo Levy, of New York City, for Respondents. 


Bryur, J. 
Plaintiff sues as the assignee of her husband, Gustav Leven- 
thal, to recover for a loss by fire covered by policies issued to 
him by the defendants. Plaintiff’s husband dissolved partner- 
ship with one Serwitz on February 19, 1912. He claims that 
the capital of the old firm was $1,500, of which he contributed 
i $1,000, and his partner $500, and that, when they dissolved, he 
paid his partner out, thus leaving a capital of his own of $1,000. 
From that time until December 1, 1912, he carried on the busi- 
ness of manufacturing passementerie and dress fittings. His 
wife, the plaintiff, frequently assisted him, and was familiar with 
the business and its conditions. On Saturday night, December 21, 
1912, about 9 o’clock, after business hours, a fire occurred in his 
place of business, which was on the third floor of No. 36 West 
26th street. In the proofs of loss filed with the insurance com- 
panies, plaintiff’s husband claimed $2,702.11, cash value of goods 
totally destroyed, and $308 loss out of a totaLof $570.10 cash value 
of machinery and fixtures—an aggregate loss of $3,010.11. In 
order to complete the statement of his alleged assets, it may be 
here added that he claimed that about $725 worth of goods had 
been saved from the fire, of which $600 worth had been removed 
—presumably stolen. The defendants refused to pay the loss, 
and shortly thereafter the husband was indicted and convicted 
for a violaton of section 1202 of the Penal Law (Consol. Laws, 
c. 40) for “presenting false proofs of loss in support of a claim 
upon the policy of insurance.” 

The bill of particulars in the present action specifies $2,428 
worth of manufactured goods as totally lost by fire, and $548.35 
loss on machinery and fixtures—an aggregate loss of $2,976.35. 
Defendants’ answers, as a second separate defense (there being, 

however, no first), set up, with appropriate allegations of viola- 
tion, the condition of the policy that it shall be void “in case of 
any fraud or false swearing by the insured touching any matter 
relating to this insurance or the subject thereof, whether before 
or after a loss.” As a third defense they set up that the plaintiff’s 
husband had fraudulently presented false claims and made false 
representations in connection with his claim for loss, that they 
were feloniously made, and that he had theretofore been indicted 
and convicted of a violation of section 1202 of the Penal Law, 
and that the judgment of conviction had been affirmed by the 
Appellate Division. 

Upon the trial of the issues thus framed, the learned judge 
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‘below delivered a charge to which there were no exceptions what- 
soever; nor, I may say in passing, were there any material ex- 
ceptions to the admission or exclusion of evidence. The jury 
returned a verdict for the plaintiff for the full amount. The 
learned judge below, in setting aside the verdict, has said merely: 

“T am convinced that the verdicts in these cases should not be 
allowed to stand; that they are not alone against the weight and 
preponderance of the evidence, but that the result arrived at can 
only be attributed to passion, prejudice, or mistake.” 

[1] As both counsel agree that the ground last stated by the 
court forms the correct basis for the setting aside of a verdict 
as laid down by the authorities, we may take it that it is con- 
ceded that the mere fact that the trial judge does not agree with 
the conclusion arrived at by the jury is not a sufficient ground for 
such action. See, also, Layman vs. Anderson & Co., 4 App. 
Div. 124, 128, 38 N. Y. Supp. 883 ; Berkowitz vs. Consolidated Gas 
Co., 134 App. Div. 389, 391, 119 N. Y. Supp. 100, affirmed 201 
N. Y. 512, 94 N. E. 1091; Brush vs. Constable, 166 App. Div. 
543, 546, 152 N. Y. Supp. 20; Levine vs. Levine, 95 Misc. Rep. 
187, 159 N. Y. Supp. 192; Wagner vs. Herrmann Lumber Co., 
121 N. Y. Supp. 607. While, therefore, an appellate court will 
naturally be reluctant to interfere with the exercise of this dis- 
cretion by the trial judge, because he has had the benefit of seeing 
the witnesses, it is not to be forgotten that the jury has had the 
same advantage, and that, if trial by jury as an established part 
of our system of jurisprudence is to be safeguarded, the deter- 
mination of the jury upon the facts must be treated as final, 
unless its determination has been arrived at through passion, 
prejudice, or mistake. The dividing line is necessarily a narrow 
one between those cases in which the verdict must be accepted 
as final and those in which the testimony by virtue of its qual- 
ity so strongly preponderates on the one side or the other as that 
a finding to the contrary cannot but be assumed to have been: 
influenced by considerations other than the weighing of the testi- 
mony itself. In the last analysis, the decision in any given case 
must necessarily depend upon the testimony therein developed 
and upon the character of the issues presented. 

Since the learned judge below has not given any indication of 
the issues as to which he has thought that the verdict of the 
jury is against the weight of the evidence, and as respondents” 
counsel has not in his brief on this appeal attempted to be any 
more precise in that respect, it becomes necessary to analyze the 
entire record, in order to appreciate the significance of the ver- 
dict and of the order setting it aside. 

[2] At the outset we are, of course, confronted with the con- 
ceded fact that plaintiff’s husband was convicted of presenting 
false proofs of loss consisting of the very proofs upon which is 
based the claim in the instant case. Both counsel agree— and so- 
the learned judge below repeatedly and correctly ruled during the- 
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trial—that the conviction is not an adjudication upon the merits 
of the instant claim, and that its materiality to the present issue 
lies solely in its bearing prima facie upon the credibility as a 
witness of the convicted person. It is to be given such weight in 
that respect as the jury may accord to it. Sims vs. Sims, 75 N. Y. 
466, 471-473; People vs. Rodawald, 177 N. Y. 408, 425, 70 N. E. 
1; Code Civ. Proc. § 832. 

While the natural impulse may be to condemn a claim urged 
in the civil courts which apparently has already been determined 
in the criminal courts to have been unjustifiably presented, we 
are bound by the rule that the prior determination in the criminal 
court is not conclusive, and we may not even assume, so far as 
the merits of the civil cause are concerned, that the record pre- 
sented on the respective trials was the same. Therefore, in 
weighing the evidence in the instant case, it must be measured 
by its character as here presented, and not by what we think may 
have been the view of another jury on possibly a different record, 
though affecting the same or similar issues. 

The plaintiff's proofs in the present case consisted, first, of 
the testimony of her husband as to the value of the stock and 
fixtures on hand at the time of the fire. In giving this evidence 
he refreshed his memory from a notebook upon which he had, 
after his release from prison in 1914, listed the articles, chiefly 
from memory. His testimony was corroborated by that of his 
wife, the plaintiff, who put in evidence, without objection, an 
inventory prepared by her in lead pencil on August 15, 1912, 
which, if true and genuine, supports her claim practically beyond 
the point of doubt. Plaintiff as a witness stood unimpeached. 

[3] Plaintiff testified that she found this inventory accidentally 
“in a drawer of the desk where there was sample cards, and 
this paper was between them,” when she moved on June 1, 1913. 
Respondents attack the authenticity of this paper, apparently on 
the ground that one item in the inventory, prepared, it must be 
remembered, by the plaintiff in person, involving four gross of 
goods, was put down as valued at $48 a gross, whereas apparently 
the “calculation book” of the husband contained figures as to 
the cost of these articles as $42.36 a gross! Respondents brought 
out also the fact that, although a motion for a new trial on the 
ground of newly discovered evidence was made on behalf of the 
husband after the discovery by the wife of this paper, it was not 
included among the papers upon which the motion was based. 
In response to the latter suggestion, the former being to my 
mind unworthy of serious consideration, plaintiff’s counsel 
elicited testimony that plaintiff signed the papers as prepared by 
the attorney on the motion for a new trial, but that she did not 
dicate the papers, though she conceded that “she told them all? 
she knew.” 

Upon this record it surely was a fair question for the jury 
whether the inventory, which on its face bears no mark impugn- 
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-ing its genuineness in the slightest degree, was genuine or not. 
The only direct proof offered by respondents as to the extent of 
Leventhal’s stock on hand at the time of the fire was the evi- 
-dence of one Cozine, captain of a hook and ladder company, not, 
however, the captain of the first company which arrived on the 
-scene. Attention was called by plaintiff’s counsel to the absence 
of the latter witness. Cozine testified, in substance, that upon 
his arrival he ascended to tlte loft in which the business was 
being conducted, noticed the flames through the glass door which 
led from the hallway to the premises occupied by Leventhal, and 
the door was then being broken into, and that this took only a 
-quarter or half a minute. 

“Behind the door there was a lot of paper, rubbish, and an 
~empty barrel and a half or two barrels, and two boxes laying on 
the floor. The material afire occupied eight or nine feet square. 
* * * The fire was put out by what we call a dash of water.” 

There was no fire to the front or rear. He saw no merchan- 
dise, burning or otherwise. The flames had not broken through 
the windows, nor had any window been broken by the heat. 
The impression sought to be conveyed by this testimony was 
manifestly that the fire was an insignificant affair. Incidentally, 
it may be said that the reference to “rubbish behind the door” 
was volunteered by the witness, was not responsive to any ques- 
tion asked him, and may very well have been understoed by the 
jury as containing some sinister suggestion, from which an infer- 
-ence of bias might well have been drawn. 

Regarding the accuracy of the testimony as to the extent of 
the fire, the question naturally suggests itself how an alarm came 
to be turned in for a fire on the third floor of a closed loft that 
was apparently unnoticeable from without, even at the time when 
the fire apparatus arrived. Moreover, it is difficult to understand 
from the testimony of the witness what it was that was actually 
burning. To the uninitiated, a fire “eight by nine feet square” does 
not seem to be negligible as an instrument of destruction, nor as 
incapable of doing some $3,000 worth of damage to passementerie, 
linings, and fixtures. Nor, even if it were adequately proved, do 
I appreciate that the mere fact that only seventy-five gallons of 
water were used to extinguish the blaze is convincing or even 
persuasive, of the evidently intended conclusion that it had not 
‘already destroyed the amount of stock and fixtures as claimed by 
plaintiff. Respondents’ counsel impliedly concedes the weak- 
ness of this testimony by substituting in his brief for the proofs 
actually adduced his version of the evidence as follows :— 

“The witness of the fire department testified, supported by 
-departmental records, which require the consumption or use of 
water by the department in the extinguishment of fire to be 
properly kept,” etc. 

There were no witnesses, but, on the contrary, a significant ab- 
‘sence of witnesses, and there is not alone no proof of any de- 
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partmental record, but not even a reference to or hint of. that 
subject in the entire record. Directly in contradiction of this 
witness’s testimony, moreover, was what may well be regarded 
as overwhelming testimony, offered in rebuttal, from the mouths 
of a number of disinterested witnesses, to the effect that the 
door from the hall to the premises was of wood, and not of 
glass, that the damage was quite extensive and noticeable for 
weeks after the fire, and that the water used to extinguish it had 
done considerable damage and caused serious inconvenience two 
or three floors below. 

We come, then, to what seems to be defendants’ chief reliance, 
namely, a ledger kept in the course of Leventhal’s business, which 
ledger contains a considerable number of changes in figures, in- 
dicating a larger amount of purchases both of stock and fixtures 
and a larger expenditure for labor than was represented by the 
figures as they originally stood. As to the precise relation of this 
ledger to the issues involved in the case, respondents’ brief is 
silent. It certainly was not offered to the insurance companies 
by the plaintiff or her husband. Respondents have not only failed 
to show that it was the basis of the proof of loss presented to the 
companies by the husband, but, on the contrary, they have af- 
firmatively shown that one Johnson apparently used it to prepare 
a “merchandising trading account”; that, because of reasons 
which are not clear, and also not material to this controversy, 
Johnson’s services were dispensed with, and another person em- 
ployed to prepare the proofs of loss. This person, a witness of 
defendants, one Stark, testifies that he was not sure that John- 
son’s report was even “before him” when he prepared his proofs 
of loss, though he thought that it may have been. At all events, 
Stark’s memorandum, in his own handwriting, was put in evi- 
dence, and shows loss on stock $2,600, loss on machinery $308, 
an aggregate of $2,908—(the loss actually claimed in the proofs 
of .oss aggregated $3,010.11). It may be that there is some rela- 
tion between these figures and the “merchandise trading account” 
prepared by Johnson, but respondents have solicitously avoided 
pointing it out, and I personally can find none. Here again re- 
spondents’ counsel has sought to help out his case by repeated 
misinterpretations of the evidence. Thus in his brief he says :-— 

“The check book produced to this court indicates on its face 
the regularity of its entries, was never submitted to Johnson, the 
accountant, by Leventhal (folio 721), and clearly proves falsifi- 
cation in postings by increase of items, as an examination of 
each and every folio of the new ledger, so called, indicates, 
when taken in connection with the failure to hand to Johnson, 
Leventhal’s accountant, the check book or any source of original 
entry that Johnson’s report, Exhibit 18 for identification, was 
sought to be obtained upon the face of the ledger to promote a 
false claim, adjudicated to have been false beyond a reasonable 
doubt.” : 


Vol. L—16. 
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And further :— 

“The falsifications in the new ledger, or manufactured ledger, 
have to do with all of the records of the business—the. purchases, 
sales, outstandings, labor account. The falsifications so glaringly 
appearing formed the basis of the presentation of the claims to 
the insurance companies, first through the submission of the 
report of Johnson, the accountant (pages 228, 229, et seq.) and 
the carrying into proofs of loss filed with the companies of the 
aggregate substantially there appearing (fol. 796).” 

Of these extracts from the brief I need only say that there is 
not a scintilla of proof, either “at pages 228, 229, et seq.,” or 
elsewhere, that the report of Johnson was submitted to the in- 
surance companies, nor “at folio 706,” or elsewhere (as I have 
already pointed out), “that the aggregate substantially there ap- 
pearing was carried into the proofs of loss filed with the com- 
panies.” Finally, the persistence of respondents’ counsel in re- 
peatedly referring to Johnson’s report, which on the very face 
of his brief he concedes was marked only for identification, and 
which, so far as I can find, was never even offered in-evidence by 
the defendants — evidently because not connected — illustrates 
that he is still beset with the notion that creating an atmosphere 
of suspicion will compensate for the absence of evidence. 

[4] We are therefore relegated to the bare fact that there 
exists a ledger, which belonged to and was kept in the business 
of plaintiff’s husband, and in which a number of entries are 
raised or a number of accounts “padded.” Of course, changes in 
any book of account kept in the course of a business give rise to 
suspicion, however indefinite. It may, indeed, be assumed as a 
rule of evidence that, if coupled with other and direct proof, 
the original entries might be regarded as an admission that they 
truly represented the condition of the business, and that the 
changes required explanation. Either or both of these consid- 
erations, however, lend little, and certainly no conclusive, aid to 
respondents in the instant case. 

In the first place, it is proved without contradiction that plain- 
tiff’s husband at the time of the fire was totally illiterate, and 
that he first learned to read and write while in prison. There 
is no contradiction, direct or indirect, of his statement that he 
did not make the changes himself. He testified, also without 
contradiction, that they were not made at his direction, and that 
he did not know when, how, or by whom they had been made. 
Regarding the general and vague suspicion engendered by such 
changes, it must also be noted that in this instance they are so 
strikingly obvious that the conclusion is not only irresistible, but 
inevitable, that they could not have been made even by the dullest 
intellect with the slightest notion that they would evade discov- 
ery or notice. Whatever, therefore, was the motive of the per- 
son who made the changes, it was certaintly not furtive. Added 
to this is the fact that plaintiff delivered to defendants upon their 
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demand, pursuant to the privilege accorded them in the policy, 
his check book, running from some date in May, 1912, to about 
the date of the fire (which book had also been saved). A_ref- 
erence to this book discloses that every item in the ledger which 
is taken from the check book is in the latter correspondingly 
dated and annotated with the ledger page number, and that the 
ledger entry in its original form corresponds with the entry in 
the check book. Thus there was voluntarily added by Leventhal 
inescapable proof to the already patent physical evidence in the 
ledger itself of the authenticity of the original entries and of 
the fact of the changes. To assume that, under such circum- 
stances, Leventhal, had he been aware of the changes, could 
have expected them to escape detection, would be to charge him, 
not with intent to deceive, but with mental incapacity. 

Defendants further lay great stress upon the fact that Leven- 
thal claimed that this ledger was not the one which he used in 
his business at the outset, but was purchased by a new girl, who 
acted as bookkeeper for him after November 12th, and that she 
transcribed into it the entries from the old ledger, which she said 
had become worn and soiled, and which itself was apparently 
destroyed by the fire.’ Defendants seek to throw serious doubt 
upon the genuineness of this explanation of the existence of the 
second ledger. But the significance of these doubts is not ap- 
parent to me. If the new book was intended to show falsely a 
larger stock on hand than did the old book, no human being in 
possession of even a minimum of sense, would have done other 
than to embody the increases into the original entries in the new 
book. The origin and purpose of and responsibility for the 
changes in this new ledger remain totally unexplained by either 
party to the controversy, and no hypothesis which I can frame 
(none being suggested by respondents) connects these changes, 
as I have described them, with any fraudulent intent on the part 
of plaintiff’s husband or herself. 

[5] We come, then, to the only serious contention upon which 
respondents can rely in this connection, and that is that they 
have proved that the actual condition of the business corre- 
sponded with the original and unchanged entries in this book, and 
that such original entries may therefore be deemed confirmatory 
admissions to that effect. While. it is equally true that even in 
that light the original entries are far from direct evidence as to 
the actual amount of stock and fixtures at hand at the time of 
the fire, they may possibly be regarded as throwing doubt upon 
plaintiff’s claim in that regard. Defendants contend, and have 
offered evidence, chiefly by one Fiber, a former employee of 
Leventhal, that the original entries represent the true state of the 
business. Plaintiff has, however, by disinterested witnesses and 
by admissions drawn on cross-examination from Fiber, in this 
regard, established clearly that the actual facts are substantially 
as represented by the changed figures. 
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It becomes necessary, therefore, to examine and appraise the 
significance of these changes. One of them relates to items prior 
to the date of the dissolution of the firm, and was concededly 
not involved in any way in the present controversy. One is a 
change of an item in the machinery account from $32 to $132. 
A check of the same date is shown by the stub of the check book 
to have been made out for $32, to the order of one Weibke, from 
whom it is conceded that the husband bought machinery. The 
inference, therefore, is suggested that the entry in the ledger was 
deliberately forged to show a purchase larger by $100 than the 
actual payment. Plaintiff, however, promptly put in evidence a 
check for $80 from Leventhal to Weibke, admittedly passed 
through the bank and paid, yet for which concededly there is no 
entry whatsoever in the ledger! | 

There is also evidence that Leventhal claimed to own two 
looms, although defendants urge that he owned but one. De- 
fendants produced the alleged vendor of these two machines, 
who testified that after the fire Leventhal came to him and told 
him that, in order to collect his insurance, he had been told that 
it was necessary to present to the insurance companies bills for 
the fixtures and machinery which had been destroyed, that he 
had the bill for one of these looms, but not for another, which 
he had bought in April; that together they looked over some 
book which the witness kept in his business, and finally found an 
entry for the sale of such a machine without the name of the 
customer appearing; that Leventhal thereupon said that that 
was his loom, and the witness thereupon gave him a duplicate 
bill therefor; that subsequently the witness had discovered in 
another (undescribed) book that this very loom had been sold 
to a certain firm, and not to Leventhal. If this testimony was 
intended to impute to Leventhal a fraudulent intent, it certainly 
suggests the most remarkable coincidence that Leventhal should 
have gone to the witness for a duplicate bill for a machine pre- 
tended to have been bought by him in April, and that, although 
no machine had in fact been bought by Leventhal in April, there 
should be an entrty in the books of the witness for such a ma- 
chine sold in that month without the name of the customer ap- 
pearing. Apart, however, from the inherent improbability, not 
to say impossibility, of this coincidence, the plaintiff put upon the 
stand one of the partners of the alleged vendee firm (a totally 
disinterested witness), who testified that he was thoroughly 
familiar with the business of his firm, and that no such machine 
had ever been bought by that firm from the previous witness. 

Thus, then, we reach the testimony of Fiber, the former em- 
ployee of Leventhal. He testified that he was the latter’s sales- 
man and also kept the books, though others made entries in them, 
was on the road occasionally, but was generally in New York, 
and remained with Leventhal (except for an interval of some 
five or six weeks) until late in the fall of 1912. This witness’s 
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testimony covered three principal subjects, in addition to the- 
items in the ledger which have already been discussed. The first 
was the item of cash sales and purchases month by month, con- 
cerning which he was asked, “Did the business have those cash 
sales?” whereupon he made the significant answer, “Not that I 
know of.” The second subject was the labor account. This ac-; 
count, as it appeared in the ledger, with the alterations made,. 
aggregates some $3,200 for the approximately forty-three weeks 
which it covered, or an average of about $70 a week. Apparently 
the corresponding items in the check book aggregate only $2,000. 
Leventhal’s testimony was to the effect that the $1,200 additional 
had been paid in cash out of the cash receipts of the business. 

Fiber testified, in substance, that the check book items were the 
only true ones, and that no such sum as $1,200 in cash had been 
appropriated to the labor account. He was directly contradicted 
in every respect on this point by four apparently disinterested 
former girl employees of Leventhal—first, by the new book- 
keeper, who testified that checks were used to pay labor only so 
far as the cash on hand did not suffice; then by three other girls, 
who testified that there were seven, eight, or nine girls beside 
themselves working in the shop, in addition to outside help, and 
that these girls received from $7 to $10 weekly each. This was 
in addition to the salary of $15 a week of a man employed as a 
spinner. Moreover, the entries in the check book itself for the 
very first week aggregated $77 on the labor account. 

So far it will be observed that all the evidence relating to the 
ledger entries is chiefly indirect, and tends merely to cast doubt 
on the extent of the business claimed to have been transacted by 
the plaintiff’s husband. However, from the uncontradicted num- 
ber of employees engaged, and from the very employment of the 
witness Fiber himself, it would seem to be clear that the busi- 
ness was larger than he would have had the jury believe. When 
he was called upon to testify directly as to the amount of stock 
on hand in November, 1912, he said that to the best of his recol- 
lection there was “$400 stock, made and raw, and about $300 
worth of machinery, fixtures, and sundries, boxes, safe, desks, 
etc.—everything in the place.” He further said that when, late 
in September, Leventhal suggested taking out some additional 
insurance, he had protested to Leventhal that he “did not have 
the amount of stock, machinery, and fixtures to cover the amount 
of insurance he carried.” On cross-examination he admitted that 
at the criminal trial he had testified that, when he was told to 
take out the additional insurance, he had said nothing to Leven- 
thal. Next, he admitted that at the criminal trial he had testi- 
fied that, when he and Leventhal had spoken of the fact that 
“the extra $1,000 insurance had been taken out to cover the 
amount of stock manufactured during the course of the trial, he 
had testified: “Q. Did you have that amount of stock on hand? 
A. Yes.” And, finally, on further cross-examination, he con- 
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ceded that on September 24, 1912, when the additional insurance 
was taken out, the value of the business was between $1,600 and 
$1,700. It was also brought out that, although he now testified 
that he had left Leventhal because he had an offer from another 
concern and Leventhal advised him to take the other offer; he 
had not testified at the criminal trial to this circumstance. When 
asked whether he had not been charged with having stolen some 
articles from Leventhal, and had been discharged on that ac- 
count, he denied that any such charge had been made, although 
apparently he had testified to that effect in the criminal trial. 
And, finally, a disinterested witness, who had business transac- 
tions with Leventhal, testified that Fiber hAd told him, a few 
days after the fire, “that he would fix Leventhal.” 

It is not, to my mind, surprising that upon this record, in ad- 
dition to other items to which I have not adverted, the jury ac- 
corded no credence to the testimony of Fiber. The significance 
of the contradictions and inconsistencies of this witness in regard 
to the amount of stock on hand is emphasized by one of the ques- 
tions asked by defendants’ counsel of Leventhal himself on cross- 
examination as follows :— 

“Q. Don’t you know, if you were able (at the criminal trial) 
to convince the jury that you had $3,000 worth of merchandise, 
you had filed no false proofs or claim?” 

In other words, this concrete proposition as to the amount of 
stock on hand is recognized by defendants as the real crux of the 
whole case. I have thus reviewed the salient points in the testi- 
mony given at the trial, which occupied some four days, and have 
endeavored to recount it as impartially as the necessity of vig- 
orous condensation would permit. As I read the record, there 
is little to impugn plaintiff's affirmative claim, or to support the 
affirmative defense, except the fact of the unexplained and in- 
explicable changes in the ledger. The direct credible testimony 
supports plaintiff's contention in almost every respect, and weak- 
ens almost to the point of extinction the suspicions sought to be 
injected into the case by defendants. Indeed, except possibly for 
the weakening of the credibility of the testimony of Leventhal 
by the bare evidence of his conviction, I think it may be fairly 
said that a verdict in favor of defendants on this record might 
have had to be set aside as against the weight of evidence. 

[6] Respondents’ counsel, in the last analysis, so far as I can 
understand his contention, urges that the passion, sympathy, or 
prejudice of the jury, to which allusion has first hereinabove 
been made, was aroused by Leventhal’s conviction. As I have 
said, I find no justification in the record for assuming that the 
jury was influenced at all by passion or prejudice; but, apart 
from that, the natural conclusion would be that it was plaintiff’s 
case that might, have been unduly affected adversely by the tes- 
timony of Leventhal’s conviction for the criminal offense. Such 
would be the natural inference in any case, but it is particularly 
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so in this case, because of defendants’ attitude in respect of this 
item. Be it remembered that the conviction of Leventhal was not 
first offered after he had taken the stand, as testimony to affect 
his credibility, but that it was pleaded as a defense. Indeed, al- 
though the learned judge below correctly ruled that it was not 
a defense, defendants’ counsel asked four witnesses, produced on 
behalf of plaintiff, whether they had not made affidavits to like 
effect as their testimony here in support of Leventhal’s motion 
for a new trial, and asked three other witnesses whether they had 
not testified at the criminal trial. After their answers in the 
affirmative, no testimony given by them at the criminal trial was 
read or suggested as contradicting anything to which they had 
testified in the instant case, andgthe manifestly sole purpose of 
these questions must have been to suggest to the jury that, not- 
withstanding the testimony of these witnesses at the criminal 
trial, the judge and the jury there had concurred in the convic- 
tion of Leventhal. 

Moreover, respondents’ counsel still seems to think that the 
conviction is a defense, because in his brief he still urges it as 
such, going to the extent of citing a line of cases like Logan vs. 
Whitley, 129 App. Div. 666, 114 N. Y. Supp. 255, as authority 
that “the principle is fundamental that no man shall be per- 
mitted to profit by his own wrong.” As that case arose out of 
the fact that a husband killed his wife, and thus prevented her 
surviving him and becoming entitled thereby to a payment from 
him based upon her survivorship, it is rather difficult to appre- 
ciate its pertinence to the issues iti the instant case, unless de- 
fendants’ counsel has in kind some suggestion (of which there is 
absolutely no proof) that Leventhal willfully brought about this 
fire; otherwise, this citation and contention are meaningless. It 
seems rather disingenuous now on this appeal for respondents’ 
counsel to urge that his clients’ interests were prejudiced by the 
opening and summation of plaintiff’s counsel, in which the judg- 
ment of.conviction was assailed as the result of a. determination 
on the part of defendants to be revenged upon certain people. 
He can scarcely complain that the justness of the conviction was 
assailed by plaintiff’s counsel, when defendants themselves set 
it up as a bar to the cause of action. It should also, in justice 
to plaintiff’s counsel, be added that nowhere was any formal ob- 
jection taken to any statement made’ by him. © No ruling or in- 


‘struction or direction of the court in regard thereto was asked 


or suggested, and of course no request for the withdrawal of a 
juror made at any stage of the case. And, finally, it should be 
said that Leventhal was asked and properly permitted to testify 
that he was innocent of the charge upon which he had ~been con- 


_victed. 


Finally, it may not be inept to note that plaintiff’s counsel was, 
throughout the trial, insistent upon introducing into evidence the 
entire record upon the criminal trial, and that the record was 
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excluded on the objection of defendants’ counsel. Among the 
incidents which I find in the case on appeal upon which a plausi- 
ble claim of prejudice in the eyes of the jury might be based are 
questions put by respondents’ counsel to Leventhal ending as 
follows :— 

“Q. You have threatened my life? A. No, sir. Q. Did you 
‘phone to my home? A. No; and you cannot prove it. (And it 
may be added that no proof was attempted in support of the 
suggestion contained in either question.) 

Later, referring to respondents’ counsel’s agent, who had 
served a subpoena duces tecum, Leventhal was asked :— 

“Q. Did you tell him you were going to shoot him? A. It‘is 
a lie—false.” 

And here again no further proof was attempted. To claim 
that upon this record anything done by plaintiff’s counsel preju- 
diced the jury against defendants suggests a traditional device 
for diverting suspicion from one’s self. 

Order reversed, with costs, and verdict reinstated, with costs 
to appellant. All concur. . 


——_——_- 9 +@_____—_- 


SUPREME COURT OF RHODE ISLAND. 





HOME INS. CO. 
vs. 


UNION TRUST CO. (No. 5063.)* 


INSURANCE—CONSTRUCTION OF CONTRACT —LIABILITY 
FOR PREMIUMS. 


A fire insurance policy’s mortgage clause making the policy payable to 
mortgagee, as its interest may appear, provided that, if the mortgagor 
fails to pay the premiums, the mortgagee shall pay them, is not an 
absolute agreement on the mortgagee’s part to pay the premiums, but 
merely makes such payment a condition to its recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 392, 393; Dec. Dig. § 182.) 


Case certified from Superior Court, Providence and Bristol Counties. 

Action by the Home Insurance Company against the Union Trust 
Company. Case certified to the Supreme Court on an agreed statement 
of facts pursuant to Gen. Laws 1909, c. 298, § 4. Decision for defendant 
for costs. 


Mumford, Huddy & Emerson and Charles C. Mumford, all of Provi- 
dence, for Plaintiff. 

Gardner, Pirce & Thornley, of Providence (Erving T. Arnold, of 
Providence, of counsel), for Defendant. 


* Decision rendered, June 13, 1917. 100 Atl. Rep. 1010. 
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STEARNS, J. 

This is an action to recover certain premiums upon two policies 
of fire insurance issued by the plaintiff on hotel and other property 
of the Mathewson Company in Narragansett, R. I. The case was 
certified to this court on an agreed statement of facts, pursuant to 
the provisions of section 4, c. 298, Gen. Laws R. I. 1909. 

The material facts areas follows :— 

May 1, 1905, the Mathewson Company made a deed of trust 
conveying certain real and personal property to the Manufac- 
turers’ Trust Company to secure $120,000 of bonds. Later the 
defendant, Union Trust Company, became trustee under said trust 
deed in place of the Manufacturers’ Trust Company. The trust 
deed contains the following covenants of the Mathewson Com- 
pany :-— 

“And the company covenants and agrees with the trustee that 
insurance against loss by fire shall be kept and maintained on the 
buildings and personal property liable to destruction or damage 
by fire covered by this indenture in such insurance companies as 
the trustees shall approve, in a sum not less than one hundred and 
twenty thousand dollars ($120,000), and that the policies of such 
insurance shall be assigned and transferred or made payable in 
case of loss to the trustee as collateral security hereto.” 

The trust deed contains certain conditions upon which the 
trustee accepts the trusts, among others the following :— 

“Second. It shall be no part of the duty of the trustee to 
record this indenture as a mortgage of real or personal property 
nor shall it be any part of the duty of the trustee to effect insur- 
ance against fire or other damage to any portion of the property 
hereby mortgaged, or to renew any policies of fire or other in- 
surance or to keep informed or advised as to the payment of taxes 
or assessments of or upon the mortgaged premises and property, 
or to require the payment of such taxes or assessments, but the 
company shall and will perform all the acts above mentioned 
necessary to fully protect the bonds described herein. The trustee 
may, however, in its discretion, at the expense of the company, do 
any or all of the matters or things in this paragraph set forth, or 
procure the same to be done.” 

“Fourth. The trustee shall be under no obligation or duty to 
perform any act hereunder, or to defend any suit in respect hereof 
unless first indemnified to its satisfaction.” 

On or about July 29, 1914, the plaintiff issued a policy of fire 
insurance for $11,000 to the Mathewson Company for the term of 
one year from August 1, 1914, making the same payable in case 
of loss to the Union Trust Company, trustee, as its interest might 
appear, and annexed to said policy a certain contract or rider 
which contained the standard mortgage clause, as follows :-— 

“Loss or damage, if any, under this policy, shall be payable to 
Union Trust Company, of Providence, R. I., trustee mortgagee 
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(or trustee), as interest may appear, and this insurance, as to the 
interest of the mortgagee (or trustee) only therein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of 
the within-described property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, nor by any 
-change in the title or ownership of the property, nor by the occupa- 
tion of the premises for purposes more hazardous than are per- 
mitted by this policy: Provided that in case the mortgagor or 
-owner shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, pay the same. Provided 
also that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mortgagee (or trustee), 
and, unless permitted by this policy, it shall be noted thereon and 
.the .mortgagee (or trustee) shall, on demand, pay the premium 
for such increased hazard for the term of the use thereof; other- 
wise this policy shall be null and void.” 

The premium on this policy was $492.80, and the Mathewson 
‘Company on various dates between July 7, 1915, and August 28, 
1915, paid on account thereof $146.66, and there was further 
credited upon and deducted from said premium by the plaintiff 
company $34.10, because of certain improvements made in the 
premises, by reason of which the rate was reduced. The balance 
due and sued for on this premium is $312.04. About the 29th 
day of July, 1915, the plaintiff issued another policy to said 
Mathewson Company for the term of-one year from August 1, 
1915, for the same sum, made payable in the same way with a 
‘similar rider, the premium for which was $458.70. The Mathew- 
son Company did not pay anyypart of this premium, and in 
October or November, 1915, the plaintiff asked the Union Trust 
Company to pay this premium and threatened to cancel the 
policy if said premium was not paid, and on or about November 
30, 1915, in accordance with the provisions of the policy, the 
plaintiff gave five days’ notice of cancellation of said policy to the 
insured and ten days’ notice to the defendant, the mortgagee. At 
the expiration of said notices the policy was canceled according 
to its terms, and the plaintiff credited upon the amount of said 
premium remaining unpaid the sum of $294.53, and the balance of 
said premium ($164.17), which is the pro rata premium for the 
period during which said policy was in force, remains unpaid. 
Formal demand was:made on or about December 24, 1915, upon 
the Union Trust Company for the payment of these balances, and 
that company refused to pay said balances, and the parties now 
ask this court to determine whether the defendant is liable to the 
plaintiff for either of the sums above mentioned. 

The questions at issue are as follows :— 

I. Did the defendant, under the mortgagee clause attached to 
each policy as a rider, promise to pay the premium on demand in 
«case the mortgagor should neglect to pay it? 
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II. If the defendant did so promise, did the delay on the part 
of the insurance company in making demand for payment of the 
premiums release the defendant from liability under its promise? 

When the plaintiff issued these policies, by reason of the 
attachment of the riders thereto, it entered into two separate and 
independent contracts of indemnity, relating to the same subject, 
but applying to different interests therein: (1) A contract with 
the owner subject to certain conditions appropriate to the relation 
of owner to insurer; (2) a contract between the insurer and the 
mortgagee only, becoming effectual when the owner failed to pay 
premiums or violated the conditions of the policy, and concerning 
which the relation of the original insured to the property, or his 
acts or neglect, are of no account. When the first contract failed, 
or if it never attached, this second contract began and proceeded 
subject to its own conditions and limitations. See Smith vs. 
Union Insurance Co., 25 R. I. 260, 55 Atl. 715, 105 Am. St. 
Rep. 882. 

The plaintiff claims that the words in the mortgage clause, 
“Provided that in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same,” import a contract by the mort- 
gagee to pay the premium if the mortgagor does not pay it. The 
defendant claims that this clause should be construed as a con- 
dition and not as an agreement. To decide this question we must 
determine the true meaning of the clause in question. The word 
“provided” in instruments of this character in general has a well- 
settled legal meaning, and, construed in its natural and primary 
sense, imports a condition, and not an agreement. 

In Bouvier’s Law Dictionary the following definition is given :— 

“A proviso always implies a condition unless subsequent words 
change it to a covenant.” 


In Rich & Hotchkiss vs. Atwater, 16 Conn. 409, at page 419, 
the court says :— 


“The proviso, it is said requires such a construction. There 
has been much nice discussion upon the word ‘provided,’ 2 Co. 72; 
Cro. Eliz. 242, 385, 486, 560; Cro. Car. 128. It is certain, as is 
said by Judge Swift, that there is no word more proper to express 
a condition than this word ‘provided’; and it shall always be so 
taken, unless it appears from the context to be the intent of the 
parties that it shall constitute a covenant.” 


There is nothing in the context of this instrument which re- 
quires a construction of this clause as a covenant. The parties 
have used the technical word “provided,” to which the courts in 
numerous cases have applied a certain well-known construction. 
The mortgagee clause in question is in the standard form, and 
presumably was carefully worded. by experienced lawyers who 
were familiar with the customary legal construction of the word. 
Had the intention been that the word “provided,” as used in this 
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clause, should not be given its primary legal meaning and effect, 
but that the clause should be construed as a covenant rather than 
a condition, any possible ambiguity could easily have been re- 
moved by the addition of a few words such as “and it is agreed” 
or any similar phrase. In Hastings et al. vs. Westchester Fire Ins. 
Co., 73 N.-Y. 141, decided in 1878, the mortgagee clause in the 
policy of fire insurance on which suit was brought contained the 
following words: - “It is also provided and agreed.” The omis- 
sion of such specific words of agreement in later forms, such as 
the one now in question, is of some significance. 

It is admitted by the plaintiff in its reply brief that the second 
clause in the rider, to wit, “Provided also that the mortgagee (or 
trustee) shall notify this company of any change of ownership or 
occupancy,” etc., is a strict technical condition subsequent. It is 
argued that the fact that the phrase “otherwise this policy shall 


’ be null and void” is found only at the end of this proviso, and 


that it is separated from the rest of the clause only by a semi- 
colon, and that the preceding proviso ends with a period, indicates 
that the words quoted above are intended to qualify the second 
proviso only and not the first, and that the second proviso is in- 
dependent of the first and is of a different nature. The effect 
of this argument is much weakened by the fact that the second 
proviso, which is of the same general character as the first, fol- 
lows it immediately, and is connected with it by the words “Pro- 
vided also.” We think both clauses are subsidiary to the main 
part of the mortgagee clause, and that the words “otherwise the 
policy shall be null and void” is applicable to, and should be read 
with, both provisos. So read, its effect clearly makes both clauses. 
conditions subsequent. 

Under this construction of the two provisos, the effect of the 
mortgagee clause as a whole would be as follows: It would, as 
stated in the case of Smith vs. Union Insurance Company, supra, 
constitute a separate contract between the insurance company and 
the mortgagee, entered into at the same time as the contract be- 
tween the insurance company and the mortgagor and based upon 
the same consideration. While it would come into existence as 
soon as the policy was delivered, it would not become active until 
some default, by nonpayment of the premium or otherwise, had 
been made by the mortgagor. Then it would come into full force 
and effect and would give the mortgagee an independent right 
against the insurance company, which would, however, be subject 
to certain conditions subsequent. One of these would be that, 
if any part of the premium remained unpaid, the mortgagee 
would have to pay it upon demand or it would lose its rights under 
its independent contract, without being under any obligation to 
pay the unpaid premium if it preferred to let the policy lapse. 


This construction protects fairly the interests of the insurance 
company and the mortgagee. The insurance company is entitled 
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to the payment of the premium on the delivery of the policy, 
and consequently has the power to protect itself fully, without 
recourse to the mortgagee. It is in a position at all times, with 
full knowledge of the facts in regard to the payment of premiums, 
to call for payment from the mortgagor, and if, dissatisfied, can 
cancel the policy by giving the prescribed notice. On the other 
hand, the mortgagee in many cases had no means of knowing 
whether the premium has been paid, and, as the insurance com- 
pany must first make demand on the mortgagee for payment be- 
fore rights of the mortgagee can be affected by the failure of the 
mortgagor to pay, it would impose an unreasonable burden on 
the mortgagee to require it to keep constant watch on the con- 
dition of the account between the insurance company and the 
mortgagor in order to protect itself from liability for unpaid 
premiums. 


In this particular case it seems to be clear that the mortgagee 
did not intend or understand that it was bound unconditionally on 
demand to pay to the plaintiff the premiums on failure on part 
of the mortgagor to pay. By the second clause of the trust 
deed quoted above it is specifically provided that it shall be no 
part of the duty of the trustee to insure the property or to keep 
informed as to the payment of assessments, etc., against the 
same. From the conduct of the insurance company it also seems 
clear that the company did not consider that the mortgagee was 
liable. The only payments on the policy issued August 1, 1914, 
was made between July 7, 1915, and August 28, 1915. No re- 
quest for payment during the life of this policy was made on the 
mortgagee. So far as appears, the first intimation that the trustee 
had that the mortgagor was in arrears was in October or No- 
vember, 1915, when the plaintiff asked the trustee to pay the 
premium on the policy which had been issued August 1, 1915, and 
threat was made to cancel said- policy unless the premium was 
paid. Not until on or about December 24, 1915, and after it had 
canceled the policy, did the insurance company make demand 
upon the mortgagee for payment. 

The following cases support the contention of the plaintiff that 
the clause in question imports an agreement: Boston Safe De- 
posit & Trust Co. vs. Thomas, 59 Kan. 470, 53 Pac. 472; St. 
Paul Fire Ins. Co. vs. Upton, 2 N. D. 229, 50 N. W. 702. Op- 
posed to these cases are the cases of Ormsby vs. Phcenix Ins. Co., 
5 S. D. 72, 58 N. W. 301, and Coykendall vs. Blackmer, 161 App. 
Div. 11, 146 N. Y. Supp. 631, which hold that the clause in 
question is a condition, and not a covenant. The case of Coy- 
kendall vs. Blackmer is a recent case, decided in 1914, in which 
the court carefully considered the cases St. Paul Fire & Marine 
Ins. Co. vs. Upton and Boston Safe Deposit & Trust Co. vs. 
Thomas, supra, and declined to follow them. We agree with the 
decision in the Coykendall Case, supra, that the provision in 
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question should be construed as a condition rather than a 
covenant. 

Inasmuch as this construction is decisive of the case, it is un- 
necessary to consider the second question in regard to the effect 
of the delay in making demand on the mortgagee for payment. 

Decision for defendant for costs. 


The papers in said cause, with our decision certified thereon, 
are ordered to be sent back to the superior court for the entry of 
final judgment upon the decision. 


JOHNSON vs. MENNONITE MUT. FIRE INS. CO.* 


(Supreme Court of Kansas.) 


INSURANCE—FIRE INSURANCE—OCCUPANCY. 

In an action on a fire insurance policy, findings and evidence construed to 
show that the property was occupied: during the thirty days preceding 
the fire within a thirty-day vacancy clause. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. 
§ 665[3].) 


On petition for rehearing. The former decision, that part touching 
vacancy when the loss occurred being withdrawn, adhered to. 
For former opinion, see 100 Kan. 53, 163 Pac. 1074. 


* Decision rendered, May 12, 1917. 165 Pac. Rep. 275. Syllabus by 
Editorial Staff. 


BOOTH & BOYD LUMBER CO. vs, CALEDONIAN INS. 
CO. (No. 103.)* 


(Supreme Court of Michigan.) 


INSURANCE—ADJUSTMENT—EFFECT. 


Where the amount of lumber destroyed by fire was determined by an 
adjuster selected by insurance companies which had issued policies 
covering the lumber, and proofs of loss were then made and delivered 
to one of the insurers, it could not defend an action on the policy on 
the grounds that the proofs of loss grossly and falsely overstated the 
quantity and value of the lumber and contained false statements, in 
that a part of the lumber for which the claim was made was manu- 
factured from timber belonging to the state. 


(For other cases, see Insurance, Cent. Dig. §§ 1413-1419; Dec. Dig. § 566.) 
es raat cecal eat 
* Decision rendered May 31, 1917. 162 N. W. Rep. 955. 
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Error to Circuit Court, Saginaw County; Wm. G. Gaige Judge. . 
Action by the Booth & Boyd Lumber Company against the Calédoniom 


Insurance Company. Judgment for plaintiff, and defendant brings error.. 
Affirmed. 


Argued before Stone, C. J., and Kuhn, Ostrander, Bird, Moore, Steere,. 
and Brooke, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit, for Appellant. 
Humphrey, Grant & Humphrey, of Saginaw, for Appellee. 


TROST vs. DELAWARE FARMERS’ MUT. FIRE INS. CO.. 
(No. 20329[153].)* 


(Supreme Court of Minnesota.) 


1INSURANCE — STRICT CONSTRUCTION — PROPERTY’ 
COVERED—THRESHER. 

The plaintiff applied to the defendant, a township mutual fire insurance- 
company, for insurance on certain farm property situate on certain. ~ 
described land, and included in his application was a “threshing - 

separator on or off premises.” The application purported to be made 
| in accordance with the constitution and by-laws. Its form was; 
. prescribed by the directors and a by-law attached to the policy pro- 
' vided that the application and the policy constituted an insurance con- 
tract. The defendant issued a policy upon the application in which: 
the property was described as a “threshing separator.” It promised 
indemnity in case of loss “as specified in the constitution, and by-laws. 
herein given.” Attached was an abstract of the by-laws. A by-law,. 
no included or mentioned in the abstract, provided that the company 
would insure steam threshers only while in store. The plaintiff had 
knowledge of the by-law. His separator was a steam thresher and 
was not in store, but was off the premises and in operation when 
destroyed. The company had authority under the statute to insure the 
separator when in operation. The plaintiff paid the required pre-- 
mium and assumed the liability which attaches to a member in a 
mutual company. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


2. INSURANCE— STRICT CONSTRUCTION — PROPERTY COV- 
ERED—THRESHER. 


The policy should be construed strictly against the insurer and favorably 
to the insured; and so construed it covered the separator, though: 
at the time of the loss it was not in store, but was off the premises: 
described in the complaint and was in operation threshing. 

(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig.. 


§ 139[1].) 
3. INSURANCE—FIRE INSURANCE—ULTRA VIRES CONTRACT. 
= The contract was authorized by the statute and was not, so far as the~ 


pleadings show, forbidden by the articles of incorporation, and was 


* Decision rendered, June 15, 1917. 163 N. W. Rep. 290. Syllabus byz 
the Court. 
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not ultra vires because of the by-law; and, in any event, a company 
which under the circumstances recited issues a policy and receives the 
premium will not be heard.to say that the contract of insurance is 
beyond its corporate powers. 

(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. 
§§ 138[1], 141[5].) 


Appeal from District Court, Stevens County; Stephen A. Flaherty, 
Judge. 

Action by Ed Trost against the Delaware Farmers’ Mutual Fire In- 
surance Company. Demurrer to answer sustained and defendant appeals. 
Order affirmed. 


Murphy & Anderson, of Wheaton, and James B. Ormond, of Morris 
(Wolfe & Schneller, of Wahpeton, N. D., of counsel), for Appellant. 
Charles E. Houston, of Wheaton, for Respondent. 


PALATINE INS. CO vs. SMITH, McKINNON & SON. 
(No. 19262.)* 


(Supreme Court of Mississippi, Division B.) 


INSURANCE—FIRE INSURANCE—ADDITIONAL INSURANCE 
CLAUSE—WAIVER. 

Where a fire policy provided that it should be void if insured should pro- 
cure any other insurance in excess of $1,000, the insurer’s agent, by 
offering insured a policy of another company for a greater amount 
than permitted by the first policy, did not waive the additional insur- 
ance clause of the first policy, nor did the policy tendered by the 
agent create an implied waiver; neither the insurer nor the agent 
having known that additional insurance had been taken out by insured 
until after a fire, and insured having been fully aware that he was 
bound by his contract. 

(For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389[4].) 


Appeal from Circuit Court, Choctaw County; H. H. Rodgers, Judge. 

Suit by Smith, McKinnon & Son against the Palatine Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and 
dismissed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
J. T. Dunn, of Eupora, J. L. Seawright, of Ackerman, and Vardaman 
& Vardaman, of Jackson, for Appellee. 


* Decision rendered, June 11, 1917. 75 South. Rep. 564. 
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SCOTTISH UNION & NATIONAL INS. CO. vs. SKAGGS. 
(No. 19273.)* 


(Supreme Court of Mississippi, Division B.) 


1. INSURANCE— AGREEMENTS TO ARBITRATE—EFFECT OF 
TOTAL LOSS. 


Under a policy for $1,000 on furniture not described in particular items, 
but generally as “household goods, furniture,” etc., where the loss and 
damage claimed only amounted to $475, there was not a total loss, 
though some of the furniture was totally destroyed, and the valued 
policy law did not affect an arbitration under a provision in the 
eee for arbitration whether such clause would be void in case of a 
total loss. 


(For other cases, see Insurance, Cent. Dig. § 1425; Dec. Dig. § 569.) 


Appeal from Circuit Court, Jones County; Paul B. Johnson, Judge. 

Action by W. Fred Skaggs against the Scottish Union & National 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Street & Street, of Laurel, and McLaurin & Armistead, of Vicksburg, 
for Appellant. z 
W. J. Pack, of Laurel, and Jeff Collins, of Ellisville, for Appellee. 


* Decision rendered, May 28, 1917. 75 South. Rep. 437 


BROWN vs. CONNECTICUT FIRE INS. CO. or Harrrorp, 
Conn. (No. 14549.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE—FIRE POLICIES—TITLE OF PLAINTIFF — DE- 
PARTURE. 


Under such policy plaintiff's ownership was of the entire equitable title, 
both at the time of the writing of the insurance and at the time of 
the loss, and, in the absence of showing of fraud practiced or in- 
tended by the plaintiff, her ownership was sufficient to satisfy the 
requirement of such clause in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 605, 607; Dec. Dig. § 282[2].) 


3. INSURANCE—FIRE POLICIES—CONSTRUCTION. 


A fire policy conditioned to be void if with the knowledge of insured, 
foreclosure proceedings be commenced or notice given of sale of any 
property covered by the policy, by virtue of any mortgage or deed of 
trust, must be given as favorable a construction to the insured as is 
reasonably possible. . 

(For other cases, see Insurance, Cent. Dig. §§ 815-817; Dec. Dig. § 
328[14].) 


* Decision rendered, May 8, 1917. 195 S. W. Rep. 62. 
Vol. L—16. 
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4. ee POLICIES—CONSTRUCTION — “KNOWL- 
EDGE.” 


The word “knowledge” in such condition means information as to a fact, 
and the clause applies where the insured has actual knowledge of the 
foreclosure proceedings or of notice given. 

(For other cases, see Insurance, Cent. Dig. §§ 815-17; Dec. Dig. § 
328[14].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Knowledge. ) 


5. INSURANCE—FIRE INSURANCE—EVIDENCE—SUFFICIENCY. 


Evidence held insufficient to show that insured'under fire policy had actual 
knowledge that the property had been advertised for sale under mort- 
gage. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


Appeal from St. Louis Circuit Court; John W. McElhinney, Judge. 

Action by Rachel Brown against the Connecticut Fire Insurance 
Company, of Hartford, Conn. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


B. Greenfelder, of St. Louis, for Appellant. 
C. E. Morrow and Geo. E. Booth, both of St. Louis, for Respondent. - 


WAVERLY SALES CO. vs. FORD. (No. 14672.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—RIGHT TO PROCEEDS—EVIDENCE. 


Defendant in deal for buying a new automobile, had left his old car with 
plaintiff under a contract for its sale by plaintiff at not less than 
$1,060, any excess above sum to be divided between them. While in 
defendant’s possession, the old car was burned, and the defendant 
collected $1,990 insurance. In action for one-half the difference be- 
tween $1,060 and $1,990, plaintiff’s petition, alleging that defendant, 
by agreement, held the insurance policy as trustee for himself and 
plaintiff, each to have the same proportionate interest in the proceeds 
that he would have in the proceeds of sale of the car under the sell- 
ing agreement held, a sufficient statement to render admissible evi- 
dence of an oral contract as to the keeping up of insurance at the 
joint expense of the parties for their joint benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


3. INSURANCE— RIGHT TO PROCEEDS—C ON TRAC T—CON- 
STRUCTION. 

An agreement to sell personal property for a certain sum, any excess 
realized above such sum to be divided between the owner and seller, 
does not, of itself, entitle the seller to any part of the proceeds of 
insurance above such price, if the property is accidentally destroyed 
by fire before sale. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 
* Decision rendered, May 8, 1917. 194 S. W. Rep. 1085. 
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4. INSURANCE—RIGHT TO PROCEEDS—QUESTION FOR JURY. 


In action for part proceeds of insurance, evidence held sufficient to carry 
to the jury the question whether the parties agreed that the insurance 
was to be kept up to protect both plaintiff and defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Appeal from St. Louis Circuit Court; William M. Kinsey, Judge. 
“Not to be officially published.” 


Action by the Waverly Sales Company against J. Wilkes Ford, Jr. 
From judgment for plaintiff, defendant appeals. Affirmed. 


Fauntleroy, Cullen & Hay, of St. Louis, for Appellant. 
Leonard & Sibley, of St. Louis, for Respondent. 


WACKER vs. GLOBE FIRE INS. CO. or Huron, S. D.* 
(SupremesCourt of North Dakota.) 


INSURANCE—APPLICATION FOR POLICY—RECOVERY. 
A party cannot recover judgment against an insurance company on a 
mere application for an insurance contract. 


(For other cases, see Insurance, Cent. Dig. §§ 196, 197; Dec. Dig. 
§ 130[2].) 


Appeal from District Court, Sheridan County; W. L. Nuessle, Judge. 
Action by John Wacker against the Globe Fire Insurance Company of 
Huron, S. D. Judgment for defendant, and plaintiff appeals. Affirmed. 


Hyland & Madden, of Bismarck, for Appellant. 
Fisk, Murphy & Linde, of Bismarck, and Gardner & Churchill, of 
Huron, S. D., for Respondent. 


* Decision rendered, May 8, 1917. 163 N. W. Rep. 263. Syllabus by 
the Court. 





CAMDEN FIRE INS. ASS’N vs. WANDELL. (No. 7374.)* 
(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—CONSUMMATION OF CONTRACT —“INSUR- 
ANCE AGENT.” 


A former agent of an insurance company to whom application for re- 
newal of a policy is made, who turns application over to an agent 
for another company and collects the premium, is in law the agent for 


3 195 S. W. Rep. 289. 








* Decision rendered, Apr. 17, 1917. 
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such company under Vernon’s Sayles’ Ann. Civ. St. 1914, § 4961, 
providing that any person who takes or transmits other than for him- 
self any application for insurance or any policy of insurance to or 
from an insurance company, or shall collect or transmit any premium 
or do any act in the making or consummating of any contract of 
insurance other than for himself, shall be held to be the agent for 
the company for which the act is done. 


(For other cases, see Insurance, Cent. Dig. §§ 971, 973, 974, 977-997.; Dec. 
Dig. § 378[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Insurance Agent.) 


2. INSURANCE—ACTION ON POLICY—DEFENSES—ESTOPPEL. 


Where the agent of an insurance company knew the facts in regard to a 
policy and caused it to be written with an erroneous ownership clause, 
the company was estopped from setting up such clause as a defense 
in an action on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1006; Dec. Dig. § 379[2].) 


3. INSURANCE—REFORMATION OF POLICY—ESTOPPEL. 


In a suit to reform an insurance policy erroneously stating the name of 
the owner of the property insured, defendant company was estopped 
to deny the validity of the policy whéh its agent, with knowledge 
of the true ownership, issued a policy in the name of the estate of a 
former owner and collected the premium therefor. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 373[1].) 


4. INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action on an insurance policy wherein the name of the owner of 
the property insured was erroneously given, evidence held to support 
a finding that the contract of insurance was in fact entered into be- 
tween plaintiff and defendant company. 


(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. 665[2].) 


5. INSURANCE—ACTION ON POLICY—PARTIES PLAINTIFF. 


In an action on an insurance policy, wherein the defendant alleges that 
the policy is payable in case of loss to a mortgagee, a judgment for 
plaintiff was not erroneous, since the assured under the policy may 
maintain an action thereon in its own name, although the policy be 
payable to another. 

(For other cases, see Insurance, Cent. Dig. §§ 1557, 1558, 1562, 1563, 1567; 
Dec. Dig. § 624[1].) 


6. INSURANCE—ACTION ON POLICY—BURDEN OF PROOF. 


In an action on an insurance policy, wherein defendant alleged that 
losses were payable to the mortgagee, the burden was upon it to 
show that plaintiff did not have an interest sufficient to support the 
action. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. Dig. 
§ 646[1].) 


7. INSURANCE—ACTION ON POLICY—PLEADING. 


In an action on an insurance policy, wherein defendant company claimed 
a reduction of the amount of loss because of a coinsurance clause, 
defendant was not entitled to such reduction where it did not plead 
the cause nor prove facts showing it was entitled to the reduction. 


(For other cases, see Insurance, Cent. Dig. § 1597; Dec. Dig. § 636.) 
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Appeal from oe County Court; George E. Mann, Judge. 
Action by A. Wandell against the Camden Fire Insurance Asso- 
ciation. Judgment +o plaintiff, and defendant appeals. Affirmed. 


Geo. G. Clough, of Galveston, for Appellant. 
Williams & Neethe, of Galveston, for Appellee. 


GERMAN-AMERICAN INS. CO. vs. SHADDIX. (No. 1784.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE—TRIAL—QUESTIONS FOR JURY. 


In an action on fire insurance policy, where defendant pleaded un- 
authorized vacancy of the premises, and the evidence conclusively 
showed that premises were vacant from February lst until about 
March 10th and that the company issued a permit authorizing vacancy 
from February 10th to noon of March 10th, and where it appeared 
that a fire occurred March 25th, two days after the house was left 
unoccupied by a tenant, the court properly refused to submit to the 
jury the question whether or not the building had become vacant for 
full ten days before the fire and whether or not such lack of occu- 
pancy was waived by the insurance company. 

(For other cases, see Insurance, Cent. Dig. §§ 1735, 1736, 1737-1740, 1758- 
1760; Dec. Dig. § 668[4].) 


Error from District Court, Bowie County; H. F. O’Neal, Judge. 
Action by G. A. Shaddix against the German-American Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Plaintiff in Error. 
Mahaffey, Keeney & Dalby, of Texarkana, for Defendant in Error. 


* Decision rendered, April 19, 1917. Rehearing denied, May 3, 1917. 
194 S. W. Rep. 1178. 





ST. PAUL FIRE & MARINE INS. CO. vs. MCMILLAN. 
(No. 1785.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE—AUTHORITY OF AGENT. 


A letter from general agents of a fire insurance company stating, in re- 
sponse to inquiry from an insurance broker, the terms on which 
they would write certain insurance, held not to give such broker power 


* Decision rendered, April 26, 1917. Rehearing denied, May 17, 1917. 
194 S. W. Rep. 1157. 
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to write the insurance stated and extend credit for the payment of 
the premium. 
(For other cases, see Insurance, Cent. Dig. §§ 99; 100; Dec. Dig. § 74.) 


Appeal from District Court, Hunt County; Wm. Pierson, Judge. 

Action by Claud McMillan against the St. Paul Fire & Marine In- 
surance Company. From judgment for plaintiff, defendant appeals. Re- 
versed and rendered. 


E. G. Senter, of Waco, for Appellant. 
H. L. Carpenter and W. A. Shields, both of Greenville, for Appellee. 


WALTER CONNALLY & CO. vs. HOPKINS er AL. 
(No, 1795.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


195 S. W. Rep. 656. 


1. INSURANCE— PROCEEDS OF POLICY—RIGHT OF LIEN 
CLAIMANTS. 


In absence of stipulation in policy a contract of fire insurance is personal 
to the insured, and does not indemnify the holder of a lien on the 
property insured. 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. § 580[2].) 


2. INSURANCE—RIGHT TO PROCEEDS—MORTGAGEE’S LIEN. 


As a general rule, if the mortgagor is charged with the duty of chien 
out insurance for the benefit of the mortgagee, the mortgagee will 
have an equitable lien upon the money due on a policy taken out by 
the mortgagor to the extent of the mortgagee’s interest in the 
property destroyed. 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. § 580[2].) 


5. INSURANCE—RIGHT TO PROCEEDS—LIEN CLAIMANTS. 


Where sellers of machinery stipulated in the contract of sale that it should 
remain personal property, and the purchase-money chattel mortgage 
taken in part payment contained the same provision, and a provision 
that the property should be insured for the benefit of the sellers, 
and in case of fire all other insurance carried against the property 
should be assigned and transferred to the sellers until they should be 
paid in full, the sellers had a lien on the proceeds of the policy 
superior to one holding a vendor’s lien on the land upon which the 
machinery was situated, and who had an assignment which was in- 
dorsed on the policy after a loss occurred. 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. § 580[2].) 
6. INSURANCE — RIGHT TO PROCEEDS — EVIDENCE — SUFFI- 


CIENCY 


A vendor's lien claimant has no claim to the part of the insurance in 
controversy because of a stipulation in a trust deed that the grantee 
would insure the property conveyed and transfer the insurance to the 


* Decision rendered, May 18, 1917. Rehearing denied, May 24, 1917. 
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trustee, since that part of the insurance in controversy is on property 
acquired after the execution of such trust deed. ; 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. § 580[2].) 


7. INSURANCE— ACTION ON POLICY—E VIDENCE—SUFFI- 
CIENCY. ‘ 

In an action involving the right to proceeds of insurance policy covering 
machinery, as between the sellers of machinery who claimed an 
equitable lien on such proceeds by reason of a chattel mortgage and 
stipulations therein, and a vendor’s lien claimant in whose favor:a 
trust deed to the property upon which the machinery was situated had. 
been executed, evidence held not to sustain a finding that the trustee; 
who was also the agent of the insurance company, after issuing the ~ 
policy in question, instead of delivering it, retained possession in his 
capacity as trustee until after the fire occurred. 

(For other cases, see Insurance, Cent. Dig. §-1707; Dec. Dig. § 665[1].) 


8. INSURANCE—ASSIGNMENT OF POLICY—INNOCENT PUR- 
CHASER. 


Where the consideration for the assignment of proceeds of an insurance 
policy was then existing indebtedness of the assignor to the assignee, 
the assignee is not entitled to protection as an innocent purchaser of 
the claim evidenced by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483, 1485; Dec. 
Dig. § 594.) 


9. INSURANCE—PROCEEDS—CONSTRUCTION OF CONTRACT. 


The effect of stipulations in a contract and chattel mortgage requiring the 
chattel mortgagor to insure the property in favor of the mortgagee 
was to create a lien in favor of the mortgagee on the proceeds of the 
policy, and not to transfer those proceeds to the mortgagee. 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. 580[2].) 


12. INSURANCE—PROCEEDS OF POLICY—GARNISHMENT BY 
LIEN CLAIMANT. 


If the proceeds of the policy had not been exempt from garnishment, 
the service of the writ on the insurance company would have con- 
ferred on the chattel mortgagee the right to such proceeds to the 
extent of their lien superior to_the right of the holder of the vendor’s 
lien. 


(For other cases, see Insurance, Cent. Dig. § 1441; Dec. Dig. § 580[2].) 


Appeal from District Court, Hunt County; Wm. Pierson, Judge. - 

Action by F. N. Hopkins against Walter Connally & Co. and others. 
From the judgment, Walter Connally & Co. appeals. Reversed and re- 
manded, with instructions. 


R. L. Porter, of Greenville, and Price & Beaird, of Tyler, for 
Appellant. 

iW. W. Campbell, of Alba, and Clark & Leddy, of Greenville, for 
Appellees. 
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VIOLETTE vs. QUEEN INS. CO. (No. 13765.)* 
(Supreme Court of Washington.) 


I, INSURANCE— CANCELLATION OF POLICY — SUFFICIENCY 
OF EVIDENCE. 


In an action on a fire policy, evidence held sufficient to warrant a jury 
finding that the policy was not canceled before the fire, though 
plaintiff, one of whose policies had been canceled, acted on the 
mistaken impression that the policy sued on was the one canceled. 


(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


2. INSURANCE—PROPERTY INSURED—DESCRIPTION OF LO- 
CATION. 


A fire policy covered liquors, etc., described as contained in a two-story 
brick building with composition roof. Insured occupied one room in 
such building as a saloon and the adjoining room as a restaurant. 
In the rear of these two rooms was a wooden building, physically at- 
tached to the brick wall of the main building, and with a door leading 
therefrom into the restaurant. It was known as insurer’s “liquor 
toom,” and was used wholly in connection with the main building. 
Prior to the issuance of the policy liquor had been stored there to 
some extent, and after its issuance it was used ‘for that purpose to 
a larger extent. Held, that such so-called liquor room was a part 
of the building described in the policy, and liquors stored therein 
were covered by the policy. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


Department 2. Appeal from Superior Court, Chelan County; William 
A. Grimshaw, Judge. 

Action by J. B. Violette against the Queen Insurance Co. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


McCarthy, Edge & Davis, of Spokane, and Kemp & Baker, of Wenat- 
chee, for Appellant. 

C. B. Hughes and Hughes, Sumner & Adams, all of Wenatchee, for 
Respondent. 


* Decision rendered, May 17, 1917. 165 Pac. Rep. 65. 


ee 


WORKMAN vs. ROYAL EXCHANGE ASSURANCE. 
(No. 13795.)* 


(Supreme Court of Washington.) 


1. INSURANCE—MISREPRESENTATIONS. 

Under Laws 1915, p. 703, § 1, providing that insured’s misrepresentations 
shall not defeat a policy unless made with intent to deceive, insured’s 
statement that his property had been insured in another company, but 
he did not know whether such policy was still in effect, does not 


* Decision rendered, June 4, 1917. 165 Pac. Rep. 488. 
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invalidate a policy prohibiting other insurance, although such other 
policy was actually in force. 

(For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. 
§ 288([1].) 


2. INSURANCE—MISREPRESENTATIONS—WAIVER. 

Insurance Code (Laws 1911, p. 244) § 106, providing for use of the 
New York standard fire policy, except that insurer may indorse addi- 
tional provisions upon the policy, does not prevent insurer from 
waiving a policy provision prohibiting insurance in other companies. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


3. INSURANCE—KNOWLEDGE OF AGENTS. 


Knowledge of a fire insurance agent, authorized to execute and deliver 
a policy, that the property had been previously insured in another 
company, will be imputed to the insurer. 


(For other cases, see Insurance, Cent. Dig. § 992; Dec. Dig. § 378[3].) 


4. INSURANCE—WAIVER. 


Where a fire insurance company was notified through its agent that 
property had been previously insured in another company, but there- 
after issued a policy and accepted premiums, it waived a policy pro- 
vision prohibiting other insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. 
§ 378[1].) 


Department 2. Appeal from Superior Court, Lewis County; A. E. 
Rice, Judge. 

Action by J. T. Workman against the Royal Exchange Assurance. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


H. T. Granger, of Seattle, for Appellant. 
Dysart & Ellsbury and C. D. Cunningham, all of Centralia, for 
Respondent. 


HOLLYWOOD LUMBER & COAL CO. er at. vs. DUBUQUE 
FIRE & MARINE INS. CO. (No. 3238.)* 


(Supreme Court of Appeals of West Virginia:) 


1. INSURANCE— POWER OF AGENT—SUBSTITUTION OF 
POLICY. 

If an agent of an insurance company be authorized by the insured to keep. 
his property covered in a stipulated sum, notice to such agent of the 
cancellation of a policy is sufficient to authorize him to write or 
procure for the insured another policy as a substitute for the one 
canceled. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


* Decision rendered, May 22, 1917. 92 S. E. Rep. 858. Syllabus by the 
Court. 
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2. INSURANCE — CANCELLATION OF. POLICY — NOTICE — 
WAIVER. 


Notice of an intention to cancel a policy of insurance ds required thereby 
is for the benefit of the insured and may be waived by him or his 
authorized agents. 


3. INSURANCE—CANCELLATION OF POLICY —CONDITIONS 
PRECEDENT. 


Where the premium on a policy of fire insurance has not been paid 
return thereof is not a condition precedent to the right to cancel the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


4. INSURANCE—CANCELLATION OF POLICY—SUBSTITUTION 
DELIVERY. 


Where the agent of an insurance company is also constituted agent of the 
insured to keep his property insured for a stipulated amount, and 
notice of cancellation of one of the policies is given him by the in- 
surer, and another -policy is procured by the agent as a substitute for 
the one canceled, the substituted policy will become effective accord- 
ing to the agreement and the terms of the policy without actual 
delivery thereof to the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 219, 225; Dec. Dig. 
§ 136[1].) 


5. INSURANCE—CANCELLATION AND SUBSTITUTION—UN- 
AUTHORIZED AGENCY—RATIFICATION. 


And though such substituted policy may have been procured by an agent 
unauthorized, his unauthorized act may be subsequently ratified by 
his principal. 


(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. 142.) 


6. INSURANCE—AGENCY—NOTICE OF CANCELLATION—SUB- 
STITUTION OF POLICY. 


While notice of cancellation to an agent to solicit or procure insurance is 
not notice to the insured of such cancellation, nevertheless if such 
agent be also authorized by the owner to keep the property insured 
for a sum certain he is thereby given implied authority to accept 
notice of the cancellation of a policy written or procured by him, and 
to write or procure another policy as a substitute for the one canceled. 


(For other cases, see Insurance, Cent. Dig. § 503; Dec. Dig. § 229[3].) 


7. INSURANCE—AGENCY FOR INSURED—WAIVER OF NOTICE 
OF CANCELLATION. 


And with such authority to keep the property insured for a specified sum, 
implied authority is thereby conferred to also waive the five days 
notice .of cancellation thereby prescribed, and to substitute another 
policy therefor effective according to the agreement and the terms 
of the policy. 


8. INSURANCE—NOTICE OF CANCELLATION — WAIVER— 
RATIFICATION. 


Without such authority to waive notice of cancellation the assured may 
ratify, even after a loss has occurred, the unauthorized act of his 
agent in accepting such notice. 


Fire,&c.] Hollyw’d Lbr. Co. vs. Dubuque F. & M. 241 


Error to Circuit Court, Braxton County. 
Action by the Hollywood Lumber & Coal Company and others against 


the Dubuque Fire & Marine Insurance Company. Judgment for plaintiffs, 
\ and defendant brings error. Affirmed. 


Brannon, Stathers & Stathers, of Weston, for Plaintiff in Error. 
Young & McWhorter, of .Buckhannon, for Defendants in Error. 
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ACCIDENT AND HEALTH. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ROCCI 
vs. 
MASSACHUSETTS ACC. CO.* 


1. INSURANCE—HEALTH INSURANCE. 

The insured, under a “sickness indemnity” policy which gave the insurer 
“the right and opportunity to examine the person of the insured 
* * * when and so often as it requires,” could not recover for any 
time after he took ship for Italy. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


2. INSURANCE— HEALTH INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 


In an action on a sickness indemnity policy, evidence held to warrant a 
finding that a premium was paid when due. 


(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


3. INSURANCE— HEALTH INSURANCBR—“DEGREES OF SICK- 
NESS.” 

In construing a “sickness indemnity” policy, there may be said to be 
three degrees of sickness: First, when the patient is confined to his 
bed; second, when he is confined to the house, but not to his bed; 
and, third, when he is too sick to work, but not confined to the house. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


4. INSURANCE— HEALTH INSURANCE—CONSTRUCTION OF 
POLICY. 

A provision in a “sickness indemnity” policy “that the insured by reason 
of sickness is necessarily and continuously confined within the house” 
is a requirement that a degree of sickness confining the insured to 
the house, but not necessarily to his bed, should in fact exist. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


5. INSURANCE— HEALTH INSURANCE—CONSTRUCTION OF 
POLICY. 

Where a “sickness indemnity” policy requires the insured to be neces- 
sarily confined to the house, it requires a degree of sickness which 
will confine him to the house, and not to the literal fact of staying in 
the house under all circumstances; and there is no break in the con- 
tinuity of confinement, where there is an exigency for a removal 
from one house to another, and the insured is carried from one to 
the other. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 
* Decision rendered, May 23, 1917. 116 N. E. Rep. 477. 
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6. INSURANCE—HEALTH INSURANCE—ACTION ON POLICY— 
JURY QUESTION. 


In an action on a “sickness indemnity” policy requiring insured to be 
necessarily confined to the house, where the insured, so confined by 
sickness, was carried to another house, it is a question for the jury 
whether the fact that he was carried to the other house showed that 
he was not sick to the degree described, on the one hand, or, on the 
other hand, whether there was an exigency which made it necessary 
that he should be carried to the other house, though he was sick to 
the required extent. 


(For other cases, see Insurance, Cent. Dig. §§ 1744, 1762; Dec. Dig. § 
668[10].) 

7. INSURANCE—HEALTH INSURANCE—EVIDENCE—ADMISSI- 
BILITY. 


Testimony of physicians that plaintiffs condition required him to be 
removed, and plaintiff’s testimony that he was ordered by his phy- 
sician to do so, was admissible to show an exigency for the removal. 


(For other cases, see Insurance, Cent.. Dig. §§ 1669, 1676; Dec. Dig. § 
648[1].) 

8. INSURANCE—HEALTH INSURANCE—EVIDENCE—SUFFI- 
CIENCY. 


Evidence held to warrant a finding that there was an exigency for re- 
movals of insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1744, 1762; Dec. Dig. § 
668[10].) 


Exceptions from Superior Court, Suffolk County; W. P. Hall, Judge. 

Action by Michele Rocci against the Massachusetts Accident Company. 
Verdict for plaintiff, and defendant brings exceptions. Exception over- 
ruled. 


W. A. Chandler, of Boston, for Plaintiff. 
W. C. Cogswell, of Boston, for Defendant. 


LorRING, J. 

This case was before this court in 222 Mass. 336, 110, N. E. 
972. To understand the arguments now made a short statement 
of the facts of the case is necessary. 

The action is brought to recover a sickness indemnity of $50 
a month for (substantially) nine months. 

The policy on which the action was brought was a policy by 
which the insurer agreed to make “accident provisions” and 
“sickness provisions.” ‘The part of the policy as to “sickness 
provisions” was in these words :— 

“(8) In the event of loss of time through sickness, complete 
‘continuous and total, and such as shall probably disable and pre- 
vent the insured from the date of the beginning of the sickness 
from performing every duty pertaining to any business or occu- 
pation (and as herein and hereon provided), the company will 
pay one of the following benefits, to wit: Benefit No. 6. (9) 
Sickness Indemnity.—At the rate of fifty dollars ($50.00) per 
month (for a period not exceeding twelve consecutive months), 














244 Insurance Law Journal, Vol. 50.  [Aug., 1917. 
for the number of consecutive days, after the first four days, 
that the insured by reason of sickness is necessarily and continu- 
ously confined within the house, and is therein regularly visited 
by a legally qualified physician.” 

The other provisions of the policy material to the discussion 
of the case are set forth as follows: [Benefit No 7. (10) Non- 
Confining Sickness Indemnity—If during convalescence imme- 
diately following confinement within the house, or by reason of 
a non-confining sickness, the insured shall be wholly and con- 
tinuously disabled from performing every duty pertaining to any 
business or occupation, and is regularly attended by a legally 
qualified physician (during the time for which claim is made), 
the company’s liability shall be two weeks at one-half of the 
sickness indemnity that would otherwise be allowed under (9) 
of this policy.] 

[B. The company shall have the right and opportunity to ex- 
amine the person of the insured in event of injury or sickness, 
when and so often as it requires; and, in case of death, it shall 
also have the right and opportunity to make an autopsy on the 
body of the insured. Refusal to permit such examination or 
autopsy shall invalidate any and all claims hereunder.] 

In the case at bar it appeared that the plaintiff was taken sick 
on October 9, 1909, and on that day went to bed at his own house 
in Garden Court street, Boston. At that time it was thought 
that he was suffering from ‘tuberculosis, but it was finally de- 
termined that he had “an abscess of the lung and chronic bron- 
chitis.” His sickness may be said to have had nine periods. 
During the first period he was at his own house. This period 
lasted two weeks. During the second period he was at the house 
of his sister in Schuyler street in the Roxbury District of Boston. 
He went there on the advice of his physician who testified that: 

“He [the plaintiff] went to Schuyler street because he ad- 
vised the plaintiff to go to a place that was more quiet, with 
better sanitary conditions; that his own home was cold and noisy ; 
that Schuyler street was quite warm, and his sister, where he was 
going, was in good financial condition.” 

This period lasted two weeks. This physician testified that 
during this period the plaintiff “grew progressively worse.” Dur- 
ing the third period the plaintiff was at the City Hospital. His. 
physician testified that “he advised him to go to the City Hos- 
pital for further observation and treatment” and “that in his 
opinion it was necessary for a man in his condition to go from 
such a place as he was living in, and that it would be dangerous. 
to leave him stay there.” He was at the City Hospital for three 
weeks. During the fourth period the plaintiff was at the Elm 
Hill Hospital, Roxbury., He was there for three weeks. He 
then returned to his own house “because his funds ran out and 
he couldn’t stay there [at the Elm Hill Hospital] any longer.” 
During the fifth period he was at his own house. This period 
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lasted for three weeks. During the sixth period he was at his 
brother’s house at Medford and this period lasted two weeks. 
He then returned to his own house and this being the seventh 
period lasted about a month. During the eighth period he was 
at the Mattapan Open Air Hospital. This period lasted four 
months. From there (with a stop of “a few days” at his own 
house on the way) he was carried to a steamer bound for Italy. 
He was immediately put to bed and he staid in bed throughout 
the voyage. This was on July 24, 1910. He went to Italy on 
the advice of his physician. The physician testified that he told 
the plaintiff that. proper treatment required his going to a warm, 
equable climate and that it was essential for him to go to Italy. 

It appeared that when he was first taken sick the plaintiff 
went to bed and that he remained in bed during the whole of the 
nine months in question with the exception of the four months. 
when he was at the Mattapan Open Air Hospital. During this. 
period there was evidence that he was in bed “most all of the 
time,” but that once in a while [he] sat up; that he didn’t go 
out.” It also appeared that when he went at the end of the 
first period from his own house to his sister’s he was carried 
from his bed to a carriage and was carried from the carriage and 
put to bed in his sister’s house. And further it appeared that 
this was the fact each time that he went from place to place with 
the single exception that when he went to the Mattapan Open 
Air Hospital an ambulance was used in place of a carriage. 

[1] The presiding judge ruled that the plaintiff could not re- 
cover after he took ship for Italy. This was right if for no 
other reason because by the terms of the policy the company had 
to have “the right and opportunity to examine the person of the 
insured * * * when and so often as it requires.” 

In his charge to them the judge read to the jury that part of 
the opinion of the court in 222 Mass. 336, 110 N. E. 972, which 
begins with the first whole paragraph on page 343 and ends with 
the last line on page 344 (see 110 N. E. 973, 974). He then told 
them :— 

“That is was for them to say, upon the evidence, whether there 
was any exigency that warranted the plaintiff in making the 
various removals the evidence showed he made, and when such 
exigency commenced, and when it ended.” 

[2] 1. There is a preliminary question as to the payment of 
the premium due December 1. It is the defendant’s contention. 
that there was no evidence that it was paid on that day. 

There was evidence that on the morning of that day the plain- 
tiff who was then sick in bed signed an application for a money 
order for $1 (the amount of the premium), gave $1 to his nurse 
and directed her to go to the Grove Hall postoffice station, get a 
money order and send it to the company which had insured him. 
We say the company which had insured him because the defend- 
ant was not the company that insured the plaintiff; its liability 
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came from a contract of reinsurance. This was about 8 or 9 
o'clock in the morning. It further appeared in evidence that 
eight money orders were issued at that station on the day in 
question (December 1) and that the second of the eight was for 
$1, and corresponded in its number with the number on the stub 
which the nurse brought to the plaintiff for the money order for 
$1 which she was directed to get. Further one Harding testified 
that at the time he was secretary and treasurer of the company 
in question; that there were no records in existence showing 
when payment was received, “but that it was received upon 
December 2.” He testified that it was received upon December 
2 “because the invariable practice of the company in returning a 
premium which had been received [was] to return it on the day 
it was received.” In addition he said that he usually left the 
office about 5 p. m. and if the letter was delivered after 5 p. m. 
he would not see it until the next day, and he could not say that 
that was not the case with respect to this money order. There 
was evidence that the office of this company was in Boston. We 
are of the opinion that this evidence warranted a finding that the 
premium due on December 1 was paid on that day and the sev- 
enth request asked for by the defendant was rightly refused. 

1. The defendant’s first contention on the main case is that his 
second request for instructions (set forth herewith) should have 
been given: [(2) That the time for which plaintiff was entitled 
to recover under the terms of the policy, was for the number of 
consecutive days after the first four days and not exceeding 
twelve months that the plaintiff by reason of sickness, was neces- 
sarily and continuously confined within the house and therein 
regularly visited by a legally qualified physician, and that if the 
plaintiff left his house to go to his sister’s home, or elsewhere, 
to be more quiet, get more care, and to better his living condi- 
tions, even if advised so to do by his physician, he could not be 
said to be necessarily and continuously confined within the house 
within the meaning of the policy from the time he first left it for 
such purpose. } 

[3-6] In support of that contention he has argued that to 
entitle himself to the “sickness indemnity” he sought to recover 
it was necessary for the plaintiff to prove that he was actually 
confined to the house during the nine months in question, while 
under the judge’s charge the plaintiff was allowed to recover if 
he proved “a substitute therefor which the jury might say was 
an equivalent.” Later on in his argument the defendant con- 
ceded that if the plaintiff had been compelled to remove by 
reason of fire, by the termination of his tenancy, by order of the 
board of health, or if he was removed by superior force, the 
actual continuity of confinement would not have been broken 
within the meaning of the provision for continuous confine- 
ment within the house. In the cases covered by the concession 
the continuity of confinement (within the meaning of the clause 
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of the policy here in question) would not be broken because by 
the true construction of it the clause is a description of the de- 
gree of sickness which must exist to entitle the insured to the 
“sickness indemnity” in question. There may be said to be three 
degrees of sickness. The first degree is when the patient is con- 
fined to his bed. The second degree is when he is not confined 
to his bed, but is confined to the house. And the third degree 
is when he is too sick to work, but is not confined to the house. 
By the true construction of it the clause of the policy here in 
question (“that the insured by reason of sickness is necessarily 
and continuously confined within the house”) is a requirement 
that the second of these three degrees of sickness should in fact: 
exist. There is no break in the continuity of the insured’s sick- 
ness of the required degree in the cases covered by the defend- 
ant’s concession because by the true construction of this clause 
of the policy what is required is a degree of sickness, not the 
literal fact of staying in the house under all circumstances. For 
the same reason there is no break in the continuity of confinement 
“within the house” in a case where there is an exigency for a 
removal from one house to another and the insured is removed 
in ."¢ way in which the plaintiff was removed in the case at bar. 
Ordinu ‘ly a person confined to the house by sickness is confined 
to one house. But if an exigency arises one confined to the house 
by sickness (and for the matter of that one confined by sickness 
to his bed) can be carried to another house. Where a person 
confined to his bed or to the house by sickness is carried to an- 
other house (as the plaintiff was carried in the case at bar) it is 
a question for the jury whether the fact that he was carried to 
the other house showed that he was not sick to the degree de- 
scribed on the one hand or on the other hand whether there was 
an exigency which made it necessary that he should be carried 
to the other house though he was sick to the required extent. 
The exception taken to the refusal to give the second ruling 
asked for must be overruled. 

[7] 3. What has been said disposes of the defendant’s ex- 
ception to the admission of the testimony of the physicians (that 
the plaintiff’s condition required him to be removed) and to the 
plaintiff’s own testimony that he was ordered by his physician 
to do'so. 

[8] 4. The defendant’s next contention is that the twelfth re- 
quest (set forth herewith) should have been given: [12. That 
if the jury find that the plaintiff removed from his own house 
where he was first confined by sickness to his sister‘s home, and 
from thence to a hospital, and thence returned to his house where 
the sickness commenced, and after a period of confinement in 
his house went therefrom to his brother’s house in Medford and 
after a period of confinement there again returned to his own 
house and after another period again went therefrom to a hos- 
pital, and again returned home, and after another period went 
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to Italy, that it cannot be said that within the meaning of the 
policy he was necessarily and continuously confined within the 
house and therein treated by a physician for a longer term than 
had elapsed when he first left his house and went to his sister’s: 
house. } 

The evidence disclosed specific exigency for each of the first 
three removals (that is to say for all the removals up to and 
including his removal from the Elm Hill Hospital to his own 
home) and for the last two (that is to his own home for a few 
days and then to the steamer bound for Italy). The exigency 
which sent him home from the Elm Hill Hospital was because 
his funds “ran out.” No specific exigency was testified to for 
the other two removals namely, from his own house to his 
brother’s and from his brother’s to the Open Air Hospital. But 
the general evidence of his physical and financial condition war- 
ranted a finding that there was an exigency for these two re- 
movals. 


[9] 5. The defendant’s last contention is that his exception 
to the judge’s charge must be sustained. In support of this 
contention he argues that the judge did not define to the jury 
what he meant by the word “exigency” in connection w‘*" che 
removals which the plaintiff made. In telling the jurv .wat the 
plaintiff must prove that there was an exigency for each and all 
of the removals which he made the judge was right. If the de- 
fendant wished to have the judge go further and define what exi- 
gency meant in this connection he ought to have asked him to do 
so. All that he did was to take an exception to this part of the 
charge and to make the requests for rulings made by him. There 
was nothing in these requests asking for a definition of exi- 
gency. These requests (with the exceptions of the second and 
twelfth set forth above) are as follows: [4. That if the jury 
find that the plaintiff left his own home, in which he was first 
confined, to go to his sister’s home in Roxbury, that the term for 
which the defendant was liable was thereby ended at the date he 
left his home.] 

[5. That there is no sufficient evidence in the case to warrant 
a finding of any exigency that would legally justify the plaintiff 
in leaving his home in which he was first confined and preserve 
the defendant’s liability. ] 

[8. That if the jury could properly find that he was neces- 
sarily and continuously confined within the house from the com- 
mencement of his illness and during the time he was in his own 
home and at his sister’s home, the evidence does not warrant a 
finding for the plaintiff for any time after he left his sister’s 
home. } 

[9. That if the jury could properly find that he was neces- 
sarily and continuously ¢orifined within the house from the com- 
mencement of his illness to and including the time he was in the 
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City Hospital, the evidence does not warrant a finding for the 
plaintiff for any time after he left the City Hospital. 

[10 That upon the proper construction of the policy held by 
the plaintiff, the promise of the company does not cover removak 
from the house of the insured to and confinement and treatment 
in a hospital, even if such removal was advised by the insured’s 
physician. ] 

[1l. That any exigency that would justify the plaintiff, after 
he was taken ill in his own house, in removing therefrom to the 
home of another or to any institution, and preserve the liability 
of the company must be of a nature to deprive him of any volli- 
tion in the removal.] 

It follows that the exception to the*charge must be overruled, 

Exceptions overruled. 


-0°@ oe ’ 


KANSAS CITY COURT OF APPEALS. 


MISSOURI. 





FREEMAN 
vs. 


LOYAL PROTECTIVE INS. CO. or Boston, Mass. (No. 12396.)* 


1, INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
BURDEN OF PROOF. 


Under policy insuring beneficiary’s intestate against bodily injuries occa- 
sioned by external violent and accidental means, leaving upon the 
body marks of contusion or wound visible to the eye, assuming that 
the inhalation of a bug, if causing death, would come within the 
terms of the policy, the burden was on beneficiary to show, not only 
that such accidental inhalation occurred, but also that there was 
reasonable ground for thinking that insured’s death came from that 
cause rather than disease. 

os eile see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6]. 


6. INSURANCE— ACCIDENT INSURANCE—EVIDENCE—SUFFI- 
CIENCY. 

In an action to recover for death of beneficiary's intestate, under accident 
policy providing for compensation for injuries sustained by external 
violent and accidental means, there could be no recovery, where 
statement of intestate that he had accidentally inhaled a bug, the 
alleged cause of death, was inadmissible because no part of res geste. 


(For other cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. § 
659[1].) 


* Decision rendered, May 21, 1917. Rehearing denied, June 12, 1917. 
195 S. W. Rep. 545. 
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Appeal from Circuit Court, Howard County; A. H. Waller, Judge. 
Suit by Susie Freeman against the Loyal Protective Insurance Com- 
er <n Mass. From a judgment for plaintiff, defendant appeals. 
eversed. 


Ross J. Ream, of Kansas City, and Sam C. Major, of Fayette, for 
Appellant. 
Jasper Thompson and A. W. Walker, both of Fayette, for Respondent. 


TRIMBLE, J. 

Plaintiff is the beneficiary in a policy of accident insurance 
issued to her husband by the defendant company. Insured died 
while the policy was in force, and defendant refused to pay. 
Thereupon this suit was brought, resulting in a verdict and 
judgment for plaintiff in the full amount of the policy, with in- 
terest, from which the defendant has appealed. 

The petition alleged that in said policy defendant agreed to 
pay plaintiff the sum of $4,000 if the death of J. M. Freeman, her 
husband, “should occur, while the policy was in force, as the 
result, alone and independently of all other causes, of bodily in- 
juries occasioned by external violent and accidental means, leaving 
upon the body marks of contusion or wound visible to the eye.” 
The answer admitted the execution of the policy and the death of 
the insured, but asserted that his death was occasioned by disease 
and not a cause covered by the policy; also that insured did not 
sustain bodily injuries from external, violent and accidental means 
which left upon the body marks of contusion or wound visible 
to the eye. 

Freeman was going from place to place in Howard County, 
driving a team and medicine wagon, engaged in selling medicines. 
On September 29, 1915, he spent the night at the Home of Frank 
Watts. He appeared to be in good health, ate heartily at both 
supper and breakfast, and left Watts’s home the next morning, 
September 30th, about 8 o’clock. He drove from there about a 
mile to the home of R. H. Torbit, having to pass through a gate 
midway between the two places, and arrived at Torbit’s some- 
where between 8 and 9 o’clock. He began showing his medicines 
to Mrs. Torbit, but exhibited difficulty in talking on account of 
coughing and hacking. To Mrs. Torbit he seemed to be in per- 
fect health, except that he coughed considerably and seemed to 
have some irritation in his throat. Over the objections and ex- 
ceptions of defendant’s counsel, Mrs. Torbit was asked the fol- 
lowing questions and gave the following answers :— 

“Q. I will ask you to state to the jury what Mr. Freeman said 
to you was the trouble with him at the time he was talking to 
you? A. He said a bug flew into his throat and was causing him 
considerable discomfort. Q. Did he say anything about his con- 
dition? A. He said it seemed it would neither go down nor he 
couldn’t get it up; could neither get it up nor down, is the way 
he expressed it. Q. State whether or not he indicated the loca- 
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tion. A. It seemed it was in the throat here (indicating), is what 
he said, and would neither go up nor down.” 

From Mrs. Torbit’s testimony, given elsewhere, it appears that 
Freeman said to her that the bug flew in his throat at the gate, 
and that he made the statement to her in excusing and explaining 
his coughing. Insured then left the house and went out on the 
farm to see Mr. Torbit, and returned in about two hours, but ap- 
peared then to be very sick, vomiting and having spells of 
coughing. He got into his wagon and drove away. From Torbit’s, 
insured drove about two miles to the home of Willard Liggett, 
arriving there shortly after 12 o’clock. Mr. Liggett met him on 
his way to the house after he had gotton out of his wagon. 
Liggett noticed that he was pale, but during the time he was with 
him did not observe any coughing. Insured asked if he could lie 
down, saying he was very sick. This testimony was objected to 
by defendant, but the objection was overruled. Thereupon, over 
the objections and exceptions of defendant to each, he was asked 
and answered questions as follows :— 

“Q. Did he state anything further about his condition? A. He 
told me the cause of his condition. Q. What did he say? A. He 
said he had got an insect in his throat or windpipe—I don’t re- 
member just the words he used—anyway, he said it seemed to 
stop somewhere down here (indicating on throat), and he couldn’t 
get it up that he had vomited and it didn’t seem to remove the 
cause of the trouble; that it seemed to settle there; that he was 
getting sicker all the time, and that he would like to lie down 
awhile and see if that would help him.” 

Mr. Liggett remained at the house only about thirty minutes 
after insured came. Mrs. Liggett testified that insured came in 
and was lying down for about two hours and complained of being 
yery sick; that he vomited, complained of being sick at the 
stomach and of headache and backache. She said his breathing at 
one time seemed a little unnatural, but she did not hear him cough 
during the time he was there. Over the objection and exception 
of defendant, she was allowed to state that insured said “it seemed 
like an insect had lodged in his throat,” and that “he still felt 
like he could feel an insect or whatever it was in his throat; he 
vomited and couldn’t get it up.” From Liggett’s, insured drove 
to his home, and Dr. Smith was called, who arrived about six 
or seven in the evening. This was September 30th. Dr. Smith 
found him suffering with a pain over the stomach and having 
fever. He was not coughing. He gave the doctor a history of 
his case. The doctor did not examine his chest, nor did he do so 
the next day or the day after that, as he appeared to be better for 
two or three days, and the doctor merely called in to see him when 
he was in the neighborhood visiting other patients. After that, 
however, either on the following Sunday or Monday, about four 
days from the first day, the doctor found him complaining of 
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pains in his chest and coughing somé, and upon examination of 
his chest the doctor found evidence of a cavity in the lower lobe 
of the left lung. From that time on the doctor visited him every 
day, and sometimes two or three times a day, and examined his 
lungs fully. He says he found nothing except the cavity until 
about the 11th day, when he found evidences of the beginning 
of pneumonia setting up in the lower lobe of the left lung; that 
there was no pneumonia in the right lung at that time, and he had 
not found any signs of pneumonia prior to the 11th day. A few 
days later they found the upper lobe of the left lung was in- 
volved, and on the 16th of October the patient died. An autopsy 
disclosed that both lungs were affected with pneumonia. There 
was a cavity about four inches in diameter in the left lung 
from which the tissues had been destroyed and expectorated. 

Dr. Lee, who was called in consultation on October 10th, saw 
deceased three times before he died. His testimony is that at the 
first time he saw the patient he did not have pneumonia, but 
that there was an abscess or cavity in his left lung, that when he 
saw him two days later the cavity had enlarged, and pneumonia 
was developing in that lung, and on the evening before his death 
on the 16th, the pneumonia had spread over the entire left lung, 
and it was solidified and the patient was in a dying condition; 
that after death autopsies showed both lungs affected with 
pneumonia. : 

Both of these physicians testified for plaintiff, over the objec- 
tions and exemptions of defendant, that in their opinion the 
probable cause of the pneumonia was the cavity or abscess they 
found in the lung, and that it was caused by the inhalation of a 
bug or some foreign substance. No bug or foreign substance was 
found in the lung; and it is clear, from the testimony of the 
doctors, that their conclusion that the cavity was caused by the 
inhalation of a bug or some foreign substance was based upon 
what the patient had told them in that regard. Their conclusions 
were reached “from the history of the case” and “from the his- 
tory and symptoms of the case.” Each of them admitted that, 
leaving out the history of the case and what they had heard, they 
could not tell what caused the cavity. There is no evidence as to 
how long this cavity had existed before it was discovered, though 
the doctors seem to have regarded it as of recent origin. But 
Dr. Smith said the cavity could have been there long before they 
found it, and might have been there all of Freeman’s life; and 
Dr. Lee said a cavity or abscess could be attributed to a tubercular 
trouble, or something of that kind. There can be no question 
but that the opinions of the plaintiff’s experts as to what caused 
the cavity were based upon the information imparted to them 
that a bug had flown into the patient’s throat, and their testimony 


is that, had it not been for that information, neither they nor any. 


one else could have ascertained what. caused the cavity or the 
itlness. 
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[1] Now, without passing upon the question; but assuming 
that, if the original cause of insured’s trouble was the inhalation 
of a bug or some foreign substance, then his death was caused 
by an external, violent, and accidental means, “which left upon 
the body marks of contusion or wound visible to the eye,” so as 
to come within the terms of the policy, still it is clear that the 
burden is upon plaintiff to show, not only that such accidental in- 
halation occurred, but also that there is a reasonable ground for 
thinking that insured’s death came from that cause rather than 
from disease. The cause of his death cannot be left for con- 
jecture. Rogers vs. Hammond Packing Co., 180 Mo. App. 227, 
230, 166 S. W. 880; Warner vs. St. Louis, etc., R. Co., 178 Mo. 
125, 134, 77. S. W..67; Wright vs. Order of United Comm. 
‘Travelers, 188 Mo. App. 457, 174 S. W. 833; Carnes vs. Iowa 
‘State Traveling Men’s Ass’n, 106 Iowa, 281,76 N. W. 683, 68 
Am. St. Rep. 306; Merrett vs. Preferred Masonic, etc., Assn, 
‘98 Mich. 338, 57 N. W. 169. Plaintiff’s doctors say that they 
found no pneumonia until after the cavity was found, but they 
also said that there were no uniform symptoms of pneumonia; 
that it sometimes commences with pains in the stomach, sick 
‘stomach, beckache, and always fever; that in “central” pneu- 
monia, or pneumonia affecting the central or deeper portion of 
the lobe of the lung, the sure indications of pneumonia might not 
‘develop for some days after the disease had really commenced. 
It will be observed that this corresponds with the symptoms of 
insured. So that really there is no evidence showing with any 
degree of reasonable certainty that insured’s death was caused 
by the accidental inhalation of a bug or foreign substance, except 
the doctor’s opinion that it was. And they admit that, if they had 
not been told of such inhalation, neither they nor any one else 

j could say what was the cause of the trouble. Without such in- 
formation, they were unable to ascribe it to an accidental cause, 
certainly not to a cause producing death as the “result * * * 
of bodily injuries occasioned by external *-..* * means, 
leaving upon the body marks of contusion or wound visible to 
the eye,” which was required both by the policy and the pleading. 
Plaintiff’s expert evidence shows there were no marks of con- 
tusion or visible evidences of injury upon the outside of the 
body. The very life of plaintiff’s case, therefore, hangs upon 
the questions whether insured’s declarations to Mrs. Torbit and 
the Liggetts were admissible as a part of the res geste, and. 
whether the opinions of plaintiff’s experts as to insured’s illness 
and death from an accidental, external cause were, competent 
when it is certain that they could not have ascribed it to even an 
accidental cause if they had not been told that insured had in; 
haled a. bug. Defendant not only. objected to. the armen but 
moved to exclude it after it was given. 


. [2] With. reference to the opinions of. plaintiff's experts as‘ to 
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insured’s death being produced by an accidental, external cause, 
it should be observed that they were not given in answer to hypo- 
thetical questions in which the truth of insured’s inhalation of a 
bug of some foreign substance was assumed. Plaintiff’s doctors 
testified to visiting insured and to his condition throughout his 
illness and what the autopsy revealed, and then testified that his 
illness was produced by the inhalation of a bug or some foreign 
substance. But their evidence discloses that this was based upon 
what the patient disclosed to them. In other words, that which 
they themselves ascertained from their own examination and 
experience did not reveal the cause to be from an accidental ex- 
ternal source, but the patient told them he had inhaled a bug, they 
believed him and accepted it as true, and on that gave their 
opinion that the inhalation was the cause. On an issue such as 
this, however, the rule is that, when expert opinion evidence is 
not given under hypothetical questions, before the expert gives 
his opinion, “he must first be shown to have a personal knowl- 
edge of the facts sufficient to enable him to form an opinion.” 
11 R.C. L. 577. 

[3] Now it is not contended that the declarations of the in- 
sured to his physicians were admissible as a part of the res geste. 
The rule is that the physcian may testify to statements of the 
patient relating to his condition at the time, but statements, re- 
lating to a past condition or to circumstances surrounding the 
receiving of an injury or the manner in which it was received, 
are not admissible. Brady vs. Springfield Traction Co., 140 Mo. 
App. 421, 428, 124 S. W. 1070; Poumeroule vs. Postal Telegraph 
Co., 167 Mo. App. 533, 539, 152 S. W. 114; Holloway vs. Kansas 
City, 184 Mo. 19, 39, 82 S. W. 89; National Masonic, etc., Ass’n 
vs. Shryock, 73 Fed. 774, 20 C. C. A. 3; David vs. Commercial 
Mut. Accident Co., 166 Ill. App. 490. It is said in Holloway vs. 
Kansas City, supra, that statements of a patient to a physician 
as to past physical condition are merely hearsay, and that the 
physician, in giving his opinion as an expert, cannot take such 
statements into consideration. Consequently, in the case at bar, 
the opinions of plaintiff’s experts, being based upon hearsay, 
were inadmissible. But this will only necessitate the remanding, 
and not a reversal of the case outright, if the declarations of in- 
sured to Mrs. Torbit and the Liggetts as to having inhaled a bug 
are admissible as a part of the res geste. For if those declara- 
tions are admissible, then the plaintiff would be entitled to another 
trial, at which she could submit the question of the cause of her 
husband’s death to her experts on the hypothetical assumption 
that he had inhaled a bug or some foreign substance. So that a 
decision of the question whether said declarations are admissible 
will determine whether this case should be merely remanded for a 
new trial or reversed outright. 


[4] The declaration to Mrs. Torbit was made after insured 


. 
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had driven a half mile from the gate, where the inhalation is said 
to have occurred, and after he had entered the house and had 
begun showing his medicines. She said she saw nothing the 
matter with him; he appeared to be in perfect health, except 
that he coughed considerably. She first noticed his coughing 
when he began to talk and show his medicines. He was showing 
his medicines, and he could hardly explain for coughing and 
hacking, and he apologized for it, and in doing so told her a bug 
flew in his throat. She says, “I guess he thought it necessary to 
make an explanation, because there was so much of it.” Mrs. 
Torbit’s husband was not very well, and Mr. Freeman was saying 
he thought he had something to help him, and went out on the 
place to see him. Now, it is well settled that declarations need 
not be contemporaneous with the exciting cause, nor can there be 
any general rule fixing a definite length of time as determinative 
of their admissibility. But where there is a lapse of time between 
the occurrence and the declarations, the latter must be made 
under circumstances which show that they are spontaneous, un- 
reflecting, instinctive impulse generated by some physical shock, 
stress of nervous excitement, or excited feeling which extends 
continuously and without abatement or dissipation from the 
moment of the occurrence to the time of the declaration in such 
full sway as to dominate the reflective faculties and take away 
the opportunity for reasoned reflection. 3 Wigmore, §§ 1747, 
1749, 1750. That is not the situation here, nor anything like it. 
Insured is carrying on his business, showing his medicines, in 
the course of which he is coughing and hacking, and incidentally, 
as a matter of politeness, he explains the cause thereof by re- 
lating an occurrence that took place at the gate, and then goes: 
out on the farm to see a prospective customer. 


[5] The other declarations to the Liggetts are made some hours: 
afterward. He is not coughing then, but is pale. He is sick at 
the stomach and is suffering with headache and backache, but 
is not giving a spontaneous exclamation under the stress of his 
feelings. He is asking for a place to lie down, saying he thinks: 
he will be better. What he there says about having swallowed a 
bug is not the spontaneous instinctive impulse born of his situa- 
tion or condition, and under the stress of which the control of his: 
reflective faculties are in abeyance. Neither in the statements: 
here made nor in those made to Mrs. Torbit is there such a 
continuous uninterrupted connection between the occurrence and 
the declarations as to constitute the two one transaction, or to 
make the latter the sponaneous exclamations of the real cause, 
free from the influence of the reflective faculties to reason over 
and narrate the happening of a past event. We think the declara- 
tions were not admissible as a part of the res geste, and that this 
conclusion is supported by the following authorities: Hooper 
vs. Standard Life Ins. Co., 166 Mo. App. 209, 148 S. W. 116; 
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Leahey vs. Cass Ave, etc., Ry., 97 Mo. 165, 10 S. W. 58, 10 Am. 
St. Rep. 300; Ruschenberg vs. Southern Electric Ry. Co., 161 
Mo. 70, 61 S. W. 626; Barker vs. St. Louis, etc., R. Co., 126 
Mo. 143, 28 S. W. 866, 26 L. R. A. 843, 47 Am. St. Rep. 646; 
State vs. Hendricks, 172 Mo. 654, 672, 73 S. W. 194; Redmon 
vs. Metropolitan St. Ry., 185 Mo. 1, 84 S. W. 26, 105 Am. St. 
Rep. 558; Dunlap vs. Chicago, etc., R. Co., 145 Mo. App. 215, 
129 S. W. 262; Grant vs. Kansas City Southern Ry. Co., 172 
Mo. App. 334, 157 S. W. 1016; Keefer vs. Pacific Mut. Life 
Ins. Co., 201 Pa. 448, 51 Atl. 366, 88 Am. St. Rep. 822; National 
Masonic Accident Ass’n vs. Shryock, 73 Fed. 774, 20 C. C. A. 3. 
[6] The burden being on plaintiff to establish that insured’s 
death was caused by bodily injuries sustained by external violent 
and accidental means, and there being no evidence of such unless 
insured’s declarations be admitted, and they not being admissible 
as a part of the res geste, it follows that the case should be 
reversed. It is so ordered. The other Judges concur. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, Kincs County. 





HODGSON 
vs. 


PREFERRED ACC. INS. CO. or New York.* 


1. INSURANCE—ACCIDENT INSURANCE—POLICY — PRINTING 
OF EXCEPTIONS—STATUTES. 

Insurance Law, § 107, as added by Laws 1913, c. 155, providing that no 
policy of accident insurance shall be issued or delivered, unless its 
exceptions be printed with same prominence as benefits, applies to a 
subsequent renewal in form of receipt of previously issued policy, 
running for a specified time, with no provision for the renewal or 
continuance, though providing for increased benefits if continued for 
a number of years, and the exceptions not so printed are not en- 
forceable. 


2. INSURANCE—ACCIDENT POLICY—ACTION—BURDEN OF 
PROOF. 


While plaintiff, in an action on accident policy for death, must prove de- 
ceased came to his death by accidental means, she need not prove he 
did not commit suicide; the presumption being that he did not. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646[7].) 

3. INSURANCE—ACCIDENT INSURANCE—TAKING MORPHINE 
—“‘ACCIDENTAL MEANS.” 

Death from taking morphine is by. “accidental. means,” whether deceased 


* Decision rendered; May 2,-1917.: 165 N. Y. Supp. 293. 
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took more than intended, or intentionally took the amount, not con- 
scious that it would produce a harmful effect. 


«(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


‘(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


Action by Lyda Hodgson against the Preferred Accident Insurance 
‘Company of New York. Defendant’s motion to dismiss complaint denied, 
cand plaintiff’s motion to set aside verdict and for a new trial granted. 


Frederick W. Sparks, of Brooklyn, for Plaintiff. 
Harry A. Talbot and William H. Hotchkiss, both of New York City, 
‘for Defendant. 


Cropsey, J. 

The action is on a policy of accident insurance. The plaintiff 
‘is the beneficiary, and seeks to recover for the death of Willard 
H. Hodgson, the insured. The decision on the motions made 
upon the pleadings and the proof was reserved, and the verdict 
of the jury taken. A verdict having been for the defendant, 
plaintiff moved to set it aside. 

It is conceded that, if all the exceptions and provisos in the 
policy are to be considered, the plaintiff is not entitled to re- 
cover; for these provide that :— 


“This msurance shall not cover disappearance; nor suicide 
sane or insane; * * * nor from any gas, vapor, narcotic, 
poison, infection, or anything else consciously or unconsciously, 
voluntarily or involuntarily, accidentally or otherwise taken, ad- 
ministered, absorbed, or inhaled; * * * nor from disease in 
any form, either as a cause or effect.” 


The plaintiff claims the insured died as the result of morphine 
poisoning, accidentally produced; while the defendant claims he 
died from disease, namely, pneumonia. Both of these causes are 
‘covered by the exceptions, and hence, if they are valid, the plain- 
tiff cannot succeed. 


[1] The plaintiff contends, however, that the exceptions must 
be disregarded because they are printed in type less prominent 
than the benefits are printed, and thus is a violation of chapter 
636 of the Laws of 1910 and of chapter 155 of the Laws of 
1913; the latter statute repealing the former, and each adding 
section 107 to the Insurance Law (Consol Laws, c. 28). It is 
not disputed that the policy does not conform with the provisions 
of section 107; but the defendant contends it does not have to 
‘conform, because it was issued before those laws were enacted 
and hence they do not apply. This is the first question to be 
considered, for it arose upon the motions to dismiss, made at the 
close of the plaintiff’s case and again at the close of the whole 
‘case; the defendant not introducing any proof. 

Section 107 of the Insurance Law, as adopted by, the Laws of 
1913, provides that on and after January 1, 1914, no policy of. 
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accident insurance “shall be issued or delivered” unless certain 
conditions are complied with and that no such policy shall be 
issued or delivered “unless the exceptions of the policy be 
printed with the same prominence as the benefits to which they 
apply.” The policy in question was first issued in March, 1903. 
It then covered by its terms a period of only six months from 
its date. There was no provision in it for its continuance or 
renewal after the date of its expiration. It did contain a pro- 
vision that it might be canceled at any time by the company. 
The concessions and the proof show that this policy was suc- 
cessively renewed; the last renewal having been for one year 
from March 12, 1915, and the deceased having died within that 
year. The renewals were in the form of receipts, and in sub- 
stance stated that the policy, referring to it by number, was con- 
tinued in force for a specified period. These renewal papers con- 
cededly did not conform to the provisions of section 107, to which 
reference has been made. 

The defendant contends that that section applies only to new 
business written for the first time after the date mentioned in 
the act, and that it does not relate to the renewals of existing 
policies of accident insurance. The plaintiff contends that the 
act relates to all agreements for such insurance made after the 
date stated, whether such agreements be for the continuance of 
previously issued policies or for the issuance of new policies. 
The language of the section might well have been clearer, but 
the purpose of it seems plain. It was to give protection to the 
insured. The act prescribed a standard form for such policies, 
in addition to providing that the exceptions must appear as 
prominently as the benefits. If this section be limited to new 
obligations undertaken for the first time after its passage, it 
would fail to protect the many thousands of then policyholders 
whose policies might subsequently be renewed, and its effect be 
thus greatly minimized. 

While happier language might have been used to show that 
it was the intention that it should apply alike to new policies as 
well as to the renewal of old ones, there is no real difficulty in 
placing that construction upon the language that was used. The 
provision is that no such policy “shall be issued or delivered.” 
The policy in question ran for a specified term. There was no 
provision in it for its renewal or continuance. The provision for 
increased benefits in the event of its being continued for a num- 
ber of years gave no right of continuance. It was only to be 
effective in case there was such continuance. When the policy 
ended by its terms, neither side was obliged to renew it, and it 
could not be renewed or continued without the consent of both 
parties; that is, a new contract had to be made. _Each renewal 
was for a specified term, and was a separate and distinct contract 
from the original agreement and from each prior renewal. 
Alexander Campbell Milk Co. vs. United States Fidelity & Guar- 
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anty Co., 161 App. Div. 738, 146 N. Y. Supp. 92. In effect a 
new policy was issued upon each renewal being made. Instead, 
however, of actually issuing a new policy, the renewal certificate 
or receipt by reference to the old policy made it the new one. 
The effect and the result were just the same as if an agreement for 
accident insurance had been made and, instead of all the terms 
and conditions of the agreement being contained in the memo- 
randum signed by the parties, that memorandum referred to a 
document on file say in a public office as being the one which 
contained the conditions to be mutually binding. In that case 
the paper on file, and which was incorporated into the agree- 
ment by reference, would have to comply with the provisions of 
section 107; otherwise, the exceptions would not be available. 

Of course the enactment of section 107 could not invalidate 
policies theretofore issued and which were then in force. No 
such situation here exists. The policy in question originally ex- 
pired by its terms in September, 1903. Every renewal of it made 
since the enactment of section 107 was subject to the provisions 
of that section. Every renewal was the making of a new agree- 
ment or contract for a specified term the same as though no 
previous insurance had existed. The fact that no new policy was 
physically made is of no moment. It, in effect, was rewritten by 
being incorporated in the agreement by reference. It was is- 
sued again when the renewal was made just the same as though 
it had not been issued originally. These policies are very differ- 
ent from the ordinary life insurance policies. The latter extend 
during the lifetime of the insured, and hence section 107 could 
not apply to such policies as were in existence when it was 
adopted. Perry vs. Prudentil Insurance Co., 144 App. Div. 780, 
129 N. Y. Supp. 751. But in the case of accident policies they 
run for a specified term only, and at the end of that term they 
expire. A renewal of them is the making of a new agreement, 
the same as though one had never been made. 

The defendant contends that, if section 107 is held to apply to 
renewals as well as to new business, it would work a great hard- 
ship both to the insured and to the company; and it points to 
the provisions of section 55 of the Insurance Law to the effect 
that no policy can issue except upon the application of the in- 
sured, and claims that under this section, upon the expiration 
of the policy, a new “written” application would have to be 
made by the insured for a continuance of the liability. But 
there is no such requirement in the statute. Moreover, section 
55 would seem to apply the same to renewals as to new insurance. 
But, even if labor was entailed, that would not be a reason for 
failing or refusing to construe the statute according to its terms 
and with the view to executing its purposes. Nor is the asser- 
tion that this is the first time such a construction has been 
claimed for the section in question a reason for deciding in de- 
fendant’s favor. A similar claim was made in Alexander Camp- 
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bell Milk Co. vs. United States Fidelity & Guaranty Co., 161 
App. Div. 738, 146 N. Y. Supp. 92, and notwithstanding it was 
held that there was a cumulative liability on the part of the com- 
pany upon the successive renewals of a fidelity bond. 

The exceptions are not enforceable, and so the questions aris- 
ing on the motion to set aside the verdict must be considered. 
The jury found a verdict for the defendant. The issue which 
the court sought to submit to the jury was whether the in- 
sured’s death was due to accidental means or whether he died 
from disease. The court is convinced that the matter was not 
adequately or properly put before the jury, and that the ques- 
tion of death from ‘suicide, which came into the case, did not 
properly belong there. And for the failure to present this mat- 
ter properly to the jury the court assumes entire responsibility. 
In its brief on this motion defendant says :— 

“The defendant at no time has sought to maintain that plain- 
tiff’s intestate committed suicide. It did not set up suicide as a 
defense in its answer, and nowhere in the proceeding has it at- 
tempted to establish this as a fact.” 

That this question was before the jury, or that they at least 
thought it was, is manifest from the record. Without further 
attempting to point out the omissions or the errors in the charge, 
it is sufficient to say that the court is impressed with the belief 
that the interests of justice require that the questions of fact 
should be submitted to another jury under a proper charge. 

[2] The plaintiff must prove that the deceased came to his 
death by accidental means. Whitlatch vs. Fidelity & Casualty 
Co., 149 N. Y. 45, 43 N. E. 405. But she is not obliged to prove 
that the deceased did not commit suicide, as the presumption Is 
that he did not. Mallory vs. Travelers’ Ins. Co., 47 N. Y. 52, 
7 Am. Rep. 410; Travelers’ Ins. Co. vs. McConkey, 127 U. S. 
661-666, 667, 8 Sup. Ct. 1360, 32 L. Ed. 308; Freeman vs. Trav- 
elers’ Ins. Co., 144 Mass. 572-578, 12 N. E. 372; Travelers’ Ins. 
Co. vs. Nicklas, 88 Md. 470, 41 Atl. 906. Suicide is no defense 
(even where the deceased was sane), where a third party is the 
beneficiary under the policy, unless it is expressly excepted, though 
the rule is different where the policy is payable to the deceased or 
to his estate. Fitch vs. American Popular Life Ins. Co., 59 N. 
Y. 557-573, 17 Am. Rep. 372; Darrow vs. Family Fund Society, 
116 N. Y. 537-542, 22 N. E. 1093, 6 L. R. A. 495, 15 Am. St. 
Rep. 430. But suicide is a defense, though not excepted (where 
the deceased was sane) to an action on a benefit or membership 
certificate made payable to a third party. Shipman vs. Protected 
Home Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347. And 
suicide (where the deceased was insane) is no defense unless ex- 
pressly excepted, and an examination from liability in case of sui- 
side does not cover, for that means only the suicide of a sane a 
son. New Home Life Association vs. Hagler, 29 Ill. App. 437. 

[3] Plaintiff's proof tended to show the deceased had taken too 
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much morphine. That gave rise to the possibilities: (1) That 
he had taken it with suicidal intent; (2) that he had taken the 
excess quantity intentionally, but not conscious that it would 
produce a harmful effect; and (3) that he did not intend to 
take as much as was taken. The suicidal possibility is eliminated 
by the concession in defendant’s brief. As to the possibility that 
he intended to take all that he did, but did not know it: would be 
harmful, the question arises: whether such taking would be an 
“accidental means.” Upon this there is a conflict of authority. 
That such a taking would not be accidental, and that no re- 
covery could be had upon it, is held in Carnes vs. I. S. T. M. 
Association, 106 Iowa, 281, 76 N W. 683, 68 Am. St. Rep. 306, 
and Lehman vs. Great Western Accident Association, 155 Iowa, 
737, 133 N. W. 752, 42 L. R. A. (N. S.) 562. But the contrary 
has been held in Dezell vs. Fidelity & Casualty Co., 176 Mo. 253, 
75 S. W. 1102, and Beile vs. Protective Association of America, 
155 Mo. App. 629, 135 S W. 497. That such a taking is within 
the policy seems to be the better rule. Cooley, in his Briefs on 
the Law of Insurance, vol. 4, p. 3156, says :— 

“Strictly speaking, a means is accidental, perhaps, only when 
disassociated from any human agency; but this narrow interpre- 
tation is not recognized in the law of accident insurance.” 

See, also, the definition of “accident” and “accidental” in I 
Corpus Juris, 425. 

Death that resulted from internal injuries received by the de- 
ceased jumping a short distance was held to be covered by a 
policy similar to the one in question. Mutual Accident Associa- 
tion vs. Barry, 131 U. §. 100-121, 9 Sup. Ct. 755, 33 L. Ed. 60. 
So was death resulting from blood poisoning caused by the de- 
ceased cutting his corn (Nax vs. Travelers’ Insurance Co. [C. C.] 
130 Fed. 985) ; and death resulting from coming in contact with 
poison ivy was held within the policy (Dent vs. Railway Mail 
Association [C. C.] 183 Fed. 840); and injuries received in a 
scuffle were held to have been the accidental means of the 
party’s death (Lovelace vs. Travelers’ Protective Association, 
126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638)- 

Poison taken accidentally is within the policy in question. Mu- 
tual Accident Association of the Northwest vs. Tuggle, 39 Ill. 
App. 509; Healey vs. Mutual Accident Association, 133 Ill. 556, 
25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; Travelers” 
Ins. Co. vs. Dunlap, 59 Ill. App. 515. So is gas inhaled unin- 
tentionally. Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 
347, 3 L. R. A. 443, 8 Am. St. Rep. 758. This is true in the 
absence of a valid exception; but where the exception expressly 
covers such taking or inhalation, then that would be a defense. 
Porter vs. Preferred Accident Ins. Co., 109 App. Div. 103, 95 
N. Y. Supp. 682, affirmed 186 N. Y. 599, 79 N. E. 1114. 

* The plaintiff’s proof was sufficient. to take the case to the jury 
on the question whether the deceased died by accidental means: 
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within the provisions of the policy. Landon vs. Preferred Ac- 
cident Ins. Co., 43 App. Div. 487, 60 N. -Y. Supp. 188, affirmed 
167 N. Y. 577, 60 N. E.. 1114. 

Holding, as I do, that the exceptions in the policy are not 
valid, because they are violative of section 107 of the Insurance. 
Law, the reserved motions to dismiss the complaint are denied; 
and for the errors in the charge and in the interests of justice, 
plaintiff’s motion to set aside the verdict of the jury and for a 
new trial is granted. 

The order can be entered on notice. 


DROWN vs. NEW AMSTERDAM CASUALTY CO. ev AL. 
(S. F. 7308.)* 


(Supreme Court of California.) 


1. INSURANCE—RIGHT TO PROCEEDS—BENEFICIARY KILL- 
ING INSURED. 

Public policy prevents a beneficiary who unlawfully kills the insured from 
recovering on the insurance policy. 

(For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.) 


4. INSURANCE—SUFFICIENCY OF COMPLAINT—BENEFICIARY 
KILLING INSURED. 

In an action on an insurance policy, allegations that the beneficiary dis- 
charged a loaded pistol at the insured and killed him, and therefore 
could not recover on the policy, do not preclude recovery, since the 
killing may not have been premeditated or unlawful, and the last 
allegation is merely the pleader’s conclusion. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


Department 1. Appeal from Superior Court, City and County of San 
Francisco; Geo. A. Sturtevant, Judge. 

Action by Willard N. Drown, administrator of the estate of Archer 
Cullen Drown, deceased, against the New Amsterdam Casualty Company 
and Amelia C. Drown. From a judgment sustaining a demurrer to the 
complaint, plaintiff appeals. Reversed. 


J. F. Leicester and Drown, Leicester & Drown, all of San Francisco, 
for Appellant. 
Lilienthal, McKinstry & Raymond, of San Francisco, for Respondents. 


* Decision rendered, Apr. 30, 1917. 165 Pac. Rep. 5. 
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TAYLOR v. LOYAL PROTECTIVE INS. CO. (No. 12369.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—PROVISIONS 
ON BACK OF POLICY. 


A policy of health insurance issued by a company, “which confined its in- 
surance to members of a fraternal order, provided on its face for 
indemnity “subject to the conditions herein and on the back hereof” 
for sickness which should independently of all other causes immedi- 
ately, wholly, and continuously disable and prevent insured from the 
prosecution of any and every kind of business or labor. On the back 
of the policy was a provision that the stipulated indemnities would 
be paid only for such period as the member should receive benefits 
from the local lodge and be under the personal care of the lodge and 
visited regularly by its visiting committee, or, if he did not come 
within this proviso, for such sickness only as required absolute neces- 
sary and continuous confinement to the house. Held, that the pro- 
vision on the back of the policy was sufficiently referred to in the 
body thereof to make it a part of the contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


2. INSURANCE— HEALTH INSURANCE— VALIDITY OF PRO- 
VISION. 


The provision on the back of the policy was not inconsistent with the 
body of the policy and was valid. 


om on cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
.) 


3. INSURANCE— HEALTH INSURANCE— CONSTRUCTION OF 
POLICY. 


The contract being plain and unambiguous and not open to different con- 
structions, the court could not change it by judicial construction, nor 
apply the rule that a policy open to different constructions must be 
given that construction most favorable to insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec, Dig. 
§ 530.) 


4. INSURANCE— HEALTH INSURANCE—VALIDITY OF PRO- 
VISION. 

In the absence of statute, an insurance company may impose conditions 
and limitations upon its liability so long as they are not inconsistent 
with public policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


5. INSURANCE—CONSTRUCTION IN FAVOR OF INSURED. 


When a policy is open to different constructions, that which is most: 
favorable to insured must be adopted; but for this rule to apply 
there must be room for such construction. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


6. INSURANCE—CONSTRUCTION —GIVING EFFECT TO EN- 
TIRE INSTRUMENT. 

Effect must be given to all parts of an insurance policy, and they are not 
to be deemed conflicting if they are harmonious. 


* Decision rendered, Apr. 2, 1917. . Rehearing denied, May 21, 1917. 194 
S. W. Rep. 1055. 


Vol, L—8, 
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(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. § 
146[1].) 


Appeal from Circuit Court, Clinton County; Alonzo D. Burns, Judge. 

“Not to be officially reported.” 

Action by John E. Taylor against the Loyal Protective Insurance 
Company. From a judgment for plaintiff, defendant appeals. _ Reversed 
and remanded, with directions. 


W. S. Herndon, of Plattsburg, for Appellant. 
R. H. Musser and Frost & Frost, all of Plattsburg, for Respondent. 


—_——_._—.- 4 


JACKSON vs. LIFE & ANNUITY ASS’N. (No. 12443.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ACCIDENT INSURANCE — NOTICE — REASON- 
ABLE TIME. 


Where a policy of accident insurance did not prescribe the time in which 
notice or proof of claim was to be given, notice would have to be 
given within a reasonable time after the accident, and notice, given 
as soon as insured was reasonably able to do so would be within a 
reasonable time. 


(For other cases, see Insurance, Cent. Dig. §§ 1328, 1330, 1332; Dec. Dig. 
§ 539[1].) 


2. INSURANCE—ACCIDENT INSURANCE—NOTICE. 


Where insured had suffered an accident previously and did not put in 
her proof of claim until after she had recovered, and it was paid 
without objection and without requiring a notice in any specified 
time, the insurer, whose policy did not prescribe the time within 
which notice was to be given, could not insist that notice, given as 
soon as insured was reasonably able to do so, was not timely. 


“a ors cases, see Ineciremce, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 


3. INSURANCE—ACCIDENT INSURANCE—ORAL NOTICE. 


Where there was no provision in a policy of accident insurance or in 
the by-laws calling for a written notice or proof of claim, oral notice 
of an accident to the insurer was sufficient, in view of the verdict for 
insured. 


(For other cases, see Insurance, Cent. Dig. § 1338; Dec. Dig. § 540.) 


4. INSURANCE—ACCIDENT INSURANCE—NOTICE—WAIVER. 


Where an insurer, with knowledge and notice of two accidents to insured 
furnished a single blank for proof of claim, and, when prepared, 
accepted the claim, setting out insured’s condition from the first 
accident and also after the second, and told claimant the matter 
would be considered by its board, and then denied liability because 
it did not believe that insured had suffered an accident, there was a 
waiver of proof of claim as to the second accident. 


(For oii) cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 


* Decision rendered, May 21, 1917. 195 S. W. Rep. 535. 
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5. INSURANCE—ACCIDENT INSURANCE—WAIVER OF PROOF 
—KNOWLEDGE. 


Waiver cannot. be predicated on that which is unknown. 
(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


6. INSURANCE— ACCIDENT INSURANCE—ALLEGATION OF 
FULL PERFORMANCE—WAIVER. 

Waiver can be shown under an allegation of full performance in insur- 
ance cases, especially where no unperformed condition appears in the 
contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1603-1605; Dec. Dig. § 
634[2].) 


Appeal from Circuit Court, Jackson County; Dan’l E. Bird, Judge. 

“Not to be officially published.” 

Action by Grace Jackson against the Life & Annuity Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Metcalf, Brady & Sherman, of Kansas City, for Appellant. 
Ernest A. Scholer, of Kansas City, for Respondent. 


LOCKHART vs. LION BONDING & SURETY CO. 
(No. 12229.)* 


(Kansas City Court of Appeals. Missouri.) 


2. INSURANCE—ACCIDENT INSURANCE—EVIDENCE. 


Though an accident policy require for recovery for loss of an eye that 
loss be within ninety days of accident, an issue in action thereon 
being whether the eye was sightless, a witness could testify it was, 
though his examination, by which he was convinced, was after the 
ninety days. 

For ort) cases, see Insurance, Cent. Dig. §§ 1691, 1693; Dec. Dig. § 


Appeal from Circuit Court, Daviess County; Arch B. Davis, Judge. 

“Not to be officially published.” 

Action by Elijah Lockhart against the Lion Bonding & Surety Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


L. C. Gabbert, of St. Joseph, for Appellant. 
Williams & Robison, of Maysville, for. Respondent. 


* Decision rendered, May 21, 1917. 195 S. W. Rep. 540. 
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LIFE & CASUALTY INS. CO. vs. KING.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—APPLICATION AS PART OF CONTRACT—NE- 
CESSITY OF ATTACHING. 


Acts 1907, c. 441, requires every policy of insurance issued by any com- 
pany, except fraternal beneficiary associations and mutual insurance 
companies, to contain the entire contract of insurance. Chapter 457, 
passed on the same day, provides, in section 1, subd. 4, that all state- 
ments by insured shall, in the absence of fraud be deemed repre- 
sentations and not warranties, and that no such statement shall avoid 
the policy unless contained in the written application, and that a 
copy of such application shall be indorsed upon or attached to the 
policy. Section 6 provides that that act shall not apply to industrial 
policies or to corporations or associations operating on the assess- 
ment or fraternal plan. Held, that as this last act relieves industrial 
insurance companies from the necessity of attaching their applica- 
tions to their policies, and as the two statutes should be construed in 
pari materia, chapter 441 does not require the application to be 
attached to an industrial policy in order to make it a part thereof. 


(For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151[2].) 


2. INSURANCE—APPLICATION AS PART OF CONTRACT—IN- 
DUSTRIAL INSURANCE.” 

A company which issued a policy providing for a weekly premium of 
twenty-five cents, maximum weekly allowance for sickness or acci- 
dent of $5, and payment of $70 in case of death, was within the pro- 
vision of Acts 1907, c. 457, excepting industrial policies from the 
requirement that a copy of the application shall be indorsed upon or 
attached to the policy, since “industrial insurance” means small poli- 
cies issued in consideration of weekly payments (quoting Words and 
Phrases, Second Series, Industrial Insurance). 


(For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151[2].) 


3. INSURANCE—CONDITIONS — DELIVERY WHILE INSURED 
IS IN GOOD HEALTH—VALIDITY. 

A condition of an insurance policy that the applicant must be alive and 
“in sound health” when the policy is delivered is not void for in- 
definiteness. ‘ 

(For other cases, see Insurance, Cent. Dig. § 228; Dec. Dig. § 136[4].) 


4. INSURANCE—CONDITIONS—DELIVERY WHILE INSURED IS 
IN “GOOD HEALTH”—CONSTRUCTION. 

The term “good health,” as used in a provision of a policy requiring 
insured to be in good health when the policy is delivered, means that 
the applicant has no grave, important, or serious disease, and is free 
from any ailment that seriously affects the general soundness or 
healthfulness of the system, and a mere temporary indisposition 
which does not tend to weaken or undermine the constitution does 
not render the policy void. 

(For other cases, see Insurance, Cent. Dig. § 228; Dec. Dig. § 136[4].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Good Health.) 


* Decision rendered, June 2, 1917. 195 S. W. Rep. 585. 
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5. INSURANCE—LIFE INSURANCE—RISKS COVERED. 


A provision in an insurance policy that no benefits will be paid for sick- 
ness or death resulting directly or indirectly from diseases contracted 
or injuries received before the delivery of the policy is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 1145, 1171; Dec. Dig. §§ 
438, 451[1].) 


6. INSURANCE—AVOIDANCE OF POLICY —MISREPRESENTA- 
TIONS AS TO HEALTH. 


Where an application for life insurance contained a declaration that the 
answers therein were strictly correct and truthful and an agreement 
that, if any misrepresentation or fraudulent or untrue answers had 
been made, the agreement should be null and void, and the policy 
contained a similar provision, and further provided that the appli- 
cant must be alive and in sound health when the policy was deliv- 
ered, and that no benefits would be paid for sickness or death result- 
ing, directly or indirectly, from diseases contracted or injuries re- 
ceived before the delivery of the policy, and it appeared that insured 
had Hodgkin’s disease, from which he subsequently died, when ex- 
amined by the agent and when the policy was issued, that he knew 
he had such disease and had been operated on therefor, but that he 
failed to give this information to the company in his application, 
and falsely represented that he had consulted a doctor only for indi- 
gestion, the policy was void. 


(For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291[4].) 


7. INSURANCE—ESTOPPEL TO URGE FORFEITURE—KNOWL- 
EDGE OF FACTS. 


As a general rule, where an insurer at the time of the issuance of a 
policy has knowledge of existing facts, which if insisted upon would 
invalidate the contract from its inception, such knowledge consti- 
tutes a waiver of conditions in the contract inconsistent with such 
facts, and the insurer is estopped thereafter from asserting the 
breach of such conditions. 


(For other cases, see Insurance, Cent. Dig. §§ 1028, 1030; Dec. Dig. § 
389[1].) 


8. INSURANCE—ESTOPPEL TO URGE FORFEITURE—KNOWL- 
EDGE OF SOLICITING AGENT. 

The general rule applies where the agent soliciting the insurance knows 
of the existing facts, such knowledge being imputable to the insurer. 


(For other cases, see Insurance, Cent. Dig. § 977; Dec. Dig. § 378[3].) 


9. INSURANCE— ESTOPPEL TO URGE FORFEITURE— FACTS 
PUTTING ON INQUIRY. 


Where an insurance company, when a policy is issued, has information 
which, if pursued with reasonable diligence, would lead to a dis- 
covery of the true state of facts regarding the health of insured or 
other matter existing at the time, upon which it is sought to base a 
forfeiture of the insurance or a defense, it is estopped to assert such 
forfeiture or such defense. 


(For other cases, see Insurance, Cent. Dig. §§ 977-997; Dec. Dig. § 
337[3].) 


10. INSURANCE—ESTOPPEL TO URGE FORFEITURE—“WEN.” 


At the time application was made for life insurance, insured was suffer- 
ing from Hodgkin’s disease, from which he subsequently died, and 
which manifested itself by a swelling in the neck, and insured told 
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the soliciting agent that none of the companies seemed to want to 
take him on account of the knot in his neck. It did not appear 
that he had ever been rejected by any company or that he so told 
the agent. The agent not being a medical man, and not having any 
true conception of the meaning of the small knot, supposed it to be 
and reported it to the company as a “wen,” which is an indolent en- 
cysted tumor of the skin, especially a subaceous cyst. Held, that 
there was nothing sufficiently definite in the information given the 
agent to put the company on inquiry, and it was not estopped to 
insist upon a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 977-997; 377[3].) 


Certiorari to Court of Civil Appeals. 

Action by Tankie King against the Life & Casualty Insurance Com- 
pany. A judgment for plaintiff was reversed by the Court of Civil Ap- 
peals, and the cause remanded for new trial, and both parties petition for 
writs of certiorari. Suit dismissed. 


Barton & Barton, of Memphis, for Plaintiff. 
Jos. Norville, of Memphis, for Defendant. 


HARDIN vs. CONTINENTAL CASUALTY CO. (No. 213.)* 
(Court of Civil Appeal of Texas. Beaumont.) 


1. INSURANCE—ACCIDENT INSURANCE—EVIDENCE—ADMIS- 
SION. 

In an action on an accident insurance policy, evidence held to sustain a 
finding that plaintiff's hand was not completely severed at the wrist 
within the meaning of a provision of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1719, 1721, 1722; Dec. 
Dig. § 665[5].) 


2. INSURANCE — ACCIDENT INSURANCE — POLICY — CON- 
STRUCTION. 

A provision of an accident policy insuring against the loss of a hand by 
complete severance at or above the wrist is not uncertain or am- 
biguous. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


3. INSURANCE — ACCIDENT INSURANCE — POLICY — IN- 
STRUCTION. E 

As policies of accident insurance are prepared by insurance companies 
for ready use and contain much printed matter and many provisions 
modifying one another, the meaning of which cannot be readily under- 
stood by the average person purchasing such policies, a policy of 
this character should be strictly construed against the company 
issuing it and construed in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


* Decision rendered, May 24, 1917. Rehearing denied, June 13, 1917. 
195 S. W. Rep. 653. 
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j Appeal from District Court, Hardin County; L. B. Hightower, Sr., 
udge. 


Action by William H. Hardin against. the Continental Casualty Com- 
pany. Judgment for plaintiff, but denying him recovery on his first cause 
of action, and he appeals. Affirmed. 


William Glover, of Temple, and Chas. L. Black, of Austin, for 
Appellant. 
F. J. & C. T. Duff, of Beaumont, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 
SUPREME COURT OF FLORIDA. 


PHCENIX ASSUR. CO., Ltp., or Lonvon, 
vs. 


EPPSTEIN, er at.* 


1. INSURANCE—CONSTRUCTION OF POLICY—THEFT. 

Where a policy of insurance indemnifies the owner of an automobile 
against loss or damage occasioned by theft, robbery, or pilferage, the 
owner cannot, under this clause of the policy, recover for damage to 
a machine which had been taken by another and used without the 
consent of the owner, but without any intent to steal. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


3. INSURANCE—CONSTRUCTION OF POLICY—THEFT OF AU- 
TOMOBILE. 

In action upon a policy of insurance which indemnifies the owner of an 
automobile against loss or damage occasioned by theft, robbery, or 
pilferage by any person or persons other than those in the employ- 
ment, service, or household of the insured, it is incumbent upon the 
plaintiff to prove his case by a preponderance of the evidence. It is 
essential to a recovery that the evidence adduced establishes that the 
damage to the automobile was occasioned by the taking of the same 
by some person not in the employment, service, or household of the 
insured, without the consent of the owner, and with the intent to 
permanently deprive the owner of his property. 


(For other cases, see Insurance, Cent. Dig. §§ 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


Error to Circuit Court, Duval County; Daniel A. Simmons, Judge. 

Action by Mrs. Jennie Eppstein and M. H. Eppstein, her husband, 
against the Phenix Assurance Company, Ltd., of London, a corporation. 
Judgment for plaintiffs, and defendant brings error. Reversed. 


Cockrell & Cockrell, of Jacksonville, for Plaintiff in Error. 
D. M. Gornto, of Jacksonville, for Defendants in Error. 


SHACKLEFORD, J. 
This is an action on a policy of insurance issued by the de- 
fendant assurance company to Mrs. Jennie Eppstein, by the 
terms of which the defendant insured such plaintiff in the sum 
of $1,500 against loss or damage by fire on a certain described 
automobile owned by such plaintiff, which policy also contained a 
provision of insurance— 
“against loss or damage by theft, robbery, or pilferage in excess 
of $25.00 (each accident being deemed a separate claim and said 


* Decision rendered, May 5, 1917. 75 South. Rep. 537. Syllabus by the 
Court. 
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sum being deducted from the amount of each claim when de- 
termined), by any person or persons other than those in the em- 
ployment, service or household of the insured.” 

The declaration contains the following allegation :— 

“On the 19th day of May, A. D. 1914, the said automobile so: 
assured and in the said policy described was stolen from the: 
garage in which it was kept by the said Mrs. Jennie Eppstein,,. 
and was injured and damaged by such theft, robbery and pilferage-: 
so committed as the plaintiffs allege, by some person or persons: 
other than any person or persons in the employment, service, or 
household of the assured, and damage and loss was thereby oc- 
casioned to the said Mrs. Jennie Eppstein in the amount of 
$1,475, in such circumstances as to come within the promise and 
undertaking of the said policy of insurance so issued as afore- 
said.” 

A copy of the insurance policy is attached to the declaration.. 
The defendant filed the following pleas :— 

“Comes now the defendant, by its attorneys, Cockrell & 
Cockrell, and for its plea to the declaration in the above entitled 
cause denies that the said automobile, described in the policy 
attached to the declaration, was stolen by some person or per-- 
sons other than any person or persons in the employment, service,. 
or household of said Mrs. Jennie Eppstein from the garage in 
which said automobile was kept by Mrs. Jennie Eppstein. 

“(2) And for a second plea defendant denies that the auto- 
mobile described in the policy of insurance attached to the- 
declaration was stolen from Mrs. Jennie Eppstein. 

“(3) And for a third plea defendant says that at the time the: 
automobile described in the policy of insurance attached to the 
declaration is alleged to have been injured it was in the control 
and custody of a person in the employment of said Mrs. Jennie 
Eppstein. 

“(4)And for a fourth plea defendant says that at the time- 
when the automobile described in the policy of insurance attached’ 
to the declaration is alleged to have been injured it was then and 
there in the custody of and being driven by one Johnnie Johnson,. 
a negro chauffeur, and said Johnnie Johnson was then and there 
the regularly employed chauffeur of said Mrs. Jennie Eppstein.’”” 

The plaintiffs joined issue upon these pleas, and a trial was had 
before a jury, which resulted in a verdict in favor of the plaintiffs: 
for the sum of $900, with interest at 8 per cent. per annum from 
the 11th of August, 1914, upon which verdict a judgment was: 
duly rendered and entered, which judgment has been brought 
here for review. 

[1,2] Several errors are assigned, but we shall confine ourselves: 
to the consideration of the assignment based upon the over-- 
ruling of the motion for a new trial, the first three grounds of 
which are that the verdict is contrary to the charge of the court,, 
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contrary to law, and contrary to the evidence. The construction 
of the clause of the insurance policy relating to the loss of or 
damage to the automobile “by theft, robbery, or pilferage” is 
presented to this court for the first time, though the courts in 
several other jurisdictions have had occasion to deal with it. It 
was held in Hartford Fire Insurance Co. vs. Wimblish, 12 Ga. 
App. 712, 78 S. E. 265 :— 

“Words used in a policy of insurance are to be given their 
ordinary and usual signification unless the context requires a 
different construction. 

“Where a policy of insurance indemnifies an owner of an auto- 
mobile against loss or damage occasioned by theft, robbery, or 
pilferage, the owner cannot, under this clause of the policy, re- 
cover for damage to a machine which had been taken by another 
and used without the consent of the owner, but without any intent 
to steal. 

“At common law, and under the statutes of this state, ‘theft’ is 
synonymous with ‘larceny.’ The word ‘robbery’ as used in the 
contract sued on, should be given the same meaning as that set 
forth in the Penal Code of this state. ‘Pilferage,’ is petty larceny. 
The intent to steal is a necessary ingredient in all three offenses.” 

Also see Michigan Commercial Insurance Co. vs. Wills, 57 Ind. 
App. 256, 106 N. E. 725; Stuht vs. Maryland Motorcar Insurance 
Co., 90 Wash. 576, 156 Pac. 557; Rush vs. Boston Insurance 
Co., 88 Misc. Rep. 48, 150 N. Y. Supp. 457; Valley Mercantile 
Co. vs. St. Paul Fire & Marine Insurance Co., 49 Mont. 430, 
143 Pac. 559, L. R. A. 1915B, 327, Ann. Cas. .1916A, 1126; 
Kansas City Regal Auto Co. vs. Old Colony Insurance Co., 187 
Mo. App. 514, 174 S. W. 153. 

In addition to its general charge, the court gave the following 
instructions at the request of the defendant :— 

“(1) The burden is on the plaintiffs to prove by a preponder- 
ance of the evidence that the alleged automobile was stolen by 
some person or persons other than those in the employment, 
service, or household of the insured. If that burden has not 
been sustained by the preponderance of the evidence, the jury 
must find for the defendant. 

“(2) The jury cannot find a verdict for the plaintiffs unless 
the plaintiffs have proven: First, a theft of the automobile as 
alleged; and, second, that theft was not by John Johnson or by 
any other person or persons in the employment, service, or house- 
hold of the insured. 

“(3) If you find that there was a theft of the automobile, and 
that it was committed by some one in the employment, service, 
or household of the insured, then you must find for the defendant. 

“The fourth charge requested by the defendant is refused, and 
the following substituted in its stead by the Court :— 


“(4) If you find that one John Johnson took and was driving 
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this automobile at the time when it was damaged, as alleged, and 
that he was the same John Johnson who was in the service of the 
plaintiff at the time, then you must find for the defendant. — 

“(5) If you find that the person who took this automobile, 
whether Johnson or some one else, took it merely for a joy ride, 
or for any purpose other than permanently depriving the owner 
of it, you must find for the defendant. * * * 

“(7) Before you can find for the plaintiff you must find that 
some person took this automobile with the intent to steal it, and 
that such person was not in the service, employment or house- 
hold of the plaintiff.” 

In response to the question from one of the jurors, “What is 
stealing ?” the court further instructed the jury as follows :— 

“Gentlemen, larceny or stealing is the wrongful taking and 
carrying away of the property of another with intent to per- 
manently deprive the owner of the use thereof. It is alleged in 
the declaration and denied in one of the pleas that this car was 
stolen. Therefore one of the issues before you, gentlemen, is 
whether or not that car was actually stolen.” 

[3] We do not consider it necessary to set forth the charge 
given by the court of its own motion or the instructions requested 
by the defendant which were refused and upon which errors are 
assigned. Neither do we consider it necessary to attempt an 
analysis of the testimony. As was said in Hartford Insurance 
Co. vs. Wimblish, supra :-— 

“One cannot be convicted of either theft, robbery, or pilferage 
unless he had the intent to steal. And we know of no authority 
for giving my different meaning to these words in a contract of 
insurance wherein it is stipulated that the company will be liable 
for loss or damage to an automobile, resulting from theft, rob- 
bery, or pilferage. Under this contract, if the thief carries away 
a machine with intent to steal it, and it is never recovered and 
loss occurs, the owner may recover the full value of the auto- 
mobile. If the thief be apprehended and the machine recovered, 
then the owner is entitled to recover for whatever damage has 
been done the machine, if it exceeds $25. But in both cases it 
must appear that the person taking the machine intended to steal 
it. If he had the animo revertendi, he is not guilty of theft, or 
robbery, or pilferage, even though he took the machine without 
the owner’s consent.” 


This language was quoted and approved in Michigan Com- 
mercial Insurance Co. vs. Wills, supra, and also in Stuht vs. 
Maryland Motorcar Co., supra. In Valley Mercantile Co. vs. 
St. Paul Fire & Marine Insurance Co., supra, it was held :— 

“To constitute the crime of larceny, the intent which accom- 
panies the act of taking must be the criminal intent to perma- 
nently deprive the owner of. his property, and without which the 
taking would be a bare trespass or civil injury.” 
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We have several times held that in larceny it is essential to a 
conviction that the property was taken “animo furandi.” See 
Long vs. State, 11 Fla. 295; Bird vs. State, 48 Fla. 3, 37 South. 
525; Jarvis vs. State, 74 South. 796, decided here at the present 
term. As was said in Valley Mercantile Co. vs. St. Paul Fire & 
Marine Insurance Co., supra :— 

“Since this is a civil action, plaintiffs were required to prove 
their case only by a preponderance of the evidence, but to recover 
at all they had the burden of proving every element of the crime 
of larceny.” 

See our holding in Abraham vs. Baldwin, 52 Fla. 151, 42 South. 
591,10 L. R. A. (N. S.) 1051, 10 Ann. Cas. 1148. 

[4] We are of the opinion that the evidence adduced in this 
case does not measure up to this requirement. It may also be 
questioned as to whether the evidence establishes that the auto- 
mobile was taken or stolen by some person “other than any 
person or persons in the employment, service, or household of 
the assured.” Be that as it may, we think that the contention of 
the defendant that the verdict rendered is contrary to the charge 
of the court, to the law, and to the evidence has been sustained. 
It necessarily follows that the court erred in overruling the 
motion for a new trial. See our discussion as to the province and 
power of the trial court to grant a new trial in Carney vs. 
Stringfellow, 74 South. 866, decided here at the present term. 

The judgment is reversed. 

Browne, C. J., and Taylor, Whitfield, and Ellis, JJ., concur. 










































90 @ — 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, Fourth DEPARTMENT. 


NEAL, CLARK & NEAL CO. 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO., Lrmitep.* 





1. INSURANCE—THEFT POLICY—CONSTRUCTION. 

Where a policy, insuring against theft a motorcycle which had been sold 
under a conditional sale contract, insured separately the interest of 
the conditional seller and the conditional buyer, and by its express 
terms covered theft by any person other than such as were expressly 
excepted, the seller was entitled to recover from the insurer, on the 
mortorcycle being stolen, the amount of the unpaid purchase price, 
though the theft was committed by the buyer. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425.) 


* Decision rendered, May 16, 1917. 165 N. Y. Supp. 204. 
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2. INSURANCE—STATEMENT OF LOSS—WAIVER. 

Where a policy, insuring a motorcycle against theft, provided that failure 
of the insured to render a sworn statement of loss to the company 
within sixty days of date of loss should render the claim void, the act 
of the insurer in denying liability before expiration of the sixty-day 
period waived the requirement as to such statement. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. 
§ 559[1].) 

3. INSURANCE — THEFT — ACTION — EVIDENCE — CONDI- 
TIONAL BILL OF SALE. 


In a conditional seller’s action on a policy insuring separately, as against 
theft of the motorcycle sold, the interest of such conditional seller 
and also the interest of the conditional buyer, the conditional bill of 
sale was properly admitted in evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 653.) 


Action by the Neal, Clark & Neal Company against the Liverpool & 
London & Globe Insurance Company, Limited. Verdict for plaintiff, and 
defendant moves for new trial on exceptions. Defendant's exceptions 
overruled, motion for new trial denied, with costs and judgment directed 
for plaintiff. 


Argued May term, 1917, before Kruse, P. J., and Foote, Lambert, 
Merrell, and De Angelis, JJ. 


Walter W. Chamberlain, of Buffalo (Bartlett & Chamberlain, of 


Buffalo, of counsel), for Plaintiff. 
Hiram R. Wood, of Rochester (McGuire & Wood, of Rochester, of 


counsel), for Defendant. 
Kruse, P. J. 

The action is upon an insurance policy, issued by the de- 
fendant upon a motorcycle, covering loss by theft. The defend- 
ant contends (1) that the policy does not cover the loss; (2) 
that the plaintiff failed to give notice and serve proof of loss as 
required by the policy; (3) that proof of theft is lacking; and 
(4) the court erred in admitting certain evidence. The policy 
insured the plaintiff and one George Arthur, “as interest may 
appear,” to an amount not exceeding $300, covering, among other 
losses :— 

“Loss or damage, if amounting to twenty-five dollars or more 
on any single occasion, by theft, robbery, or pilferage, by any 
person or persons other than those in the employment, service, 
or household of the insured.” 

[1] The plaintiff sold the motorcycle by a conditional bill of 
sale to Arthur. The verdict is for the amount due and unpaid 
to plaintiff for the purchase price. The proof tends to show that 
Arthur, one of the insured, himself stole the motorcycyle, and 
the question is whether the plaintiff, the other insured, may re- 
cover for its interest in the motorcycyle. I am of the opinion 
that the policy covers the plaintiff’s-loss. It in effect insured 
each interest separately, namely, that of the plaintiff, the condi- 
tional vendor, and of Arthur, the conditional vendee, and by its’ 
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express terms covers theft by any person other than such as are 
expressly excepted by the terms of the policy. As to the plain- 
tiff’s interest, Arthur is not within this exception. 

[2] 2. As to the plaintiff’s failure to give notice, and serve 
proof of loss, and the contention that proof of theft is lacking, 
it appears that Arthur left the state with the motorcycle. He 
claimed that it had been stolen from him, and gave notice to 
the insurance company to that effect. The insurance company, 
after investigation, became satisfied that the motorcycle had not 
been stolen from Arthur, and finally contended that it had not 
been stolen at all and denied its liability to the plaintiff. The 
plaintiff, evidently relying upon the information received from 
Arthur, likewise gave notice to the defendant, claiming that the 
motorcycle had been stolen from Arthur, but finally concluded 
that Arthur himself had stolen the motorcycle. Before reaching 
that conclusion, however, it had taken an assignment from Ar- 
thur of his claim against the defendant for his loss, and that 
claim was included in the complaint, but abandoned upon the 
trial. Both the plaintiff and the defendant seem to have made 
efforts to find Arthur and the motorcycle, but neither have been 
found. 

I think the evidence is sufficient to establish the theft, and also 
that the timely notice thereof was given by the plaintiff to the 
defendant. The policy contains the condition that :— 


“In the event of loss or damage the insured shall forthwith give 
notice thereof in writing to this company, or the authorized 
agent who issued the policy, and protect the property from fur- 
ther loss or damage, and within sixty days thereafter, unless such 
time is extended in writing by this company, shall render a state- 
ment to this company, signed and sworn to by said insured, stat- 
ing the knowledge and belief of the insured as to the time and 
cause of the loss or damage, the interest of the insured and of all 
others in the property.” 

Then follows other requirements, which are not involved in this 
controversy, after which it is provided as a condition of the 
policy :— 

“That failure on the part of the insured to render such sworn 
statement of loss to the company within sixty days of the date of 
loss (unless such time is extended in writing by the company) 
shall render such claim null and void.” 

The defendant contends that the time for rendering such state- 
ment commences to run from the time of the theft, and not from 
the time that the insured discovered the same. As to this, it is 
enough to say that the trial judge held with the defendant upon 
that question, but the jury found that before the expiration of 
sixty days from the time the motorcycyle was stolen the defend- 
ant denied its liability and waived the requirement to render such 
statement. While the evidence is not clear as to when the theft 
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was committed, I think it cannot be held that there is no evidence 
to sustain this finding. 

[3] 3. The only exception urged to the admission of evidence 
is the ruling admitting the conditional bill of sale. If I am right, 
that the policy insured the interest of each of the insured in the 
motorcycle, as has been stated, clearly it was properly received. 

The defendant’s exceptions should be overruled, its motion for 
a new trial denied, and judgment directed on the verdict for the 
plaintiff, with costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, Fourth DEPARTMENT, 


HAAS TOBACCO CO. 


vs. 


AMERICAN FIDELITY CO* 


INSURANCE—LIABILITY INSURANCE—NOTICE OF CLAIM. 


An indemnity insurance policy, which provided that upon the occurrence 
of an accident the insured shall give immediate written notice thereof 
to the agent of the company, requires such notice in each case of 
accident; the provision not merely relating to accidents out of which 
the assured might believe a claim likely to be made. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


Appeal from Trial Term, Erie County. 

Action by the Haas Tobacco Company against the American Fidelity 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De- 
Angelis, JJ. 


Charles Newton, of Buffalo, for Appellant. 
A. F. Chapin, of Buffalo, for Respondent. 
LAMBERT, J. 
This action is upon an insurance policy by which the defendant 
agreed to indemnify the plaintiff against liability for accident. 
Judgment has heretofore been recovered against plaintiff by 
the person injured. That judgment has been affirmed in the 
Appellate Dvision and paid by the plaintiff, and this action seeks: 
reimbursement for such payment. 
The scope and application of the insurance policy and the 
facts involved are not questioned, except in a single particular. 
By the policy it is provided :— 


* Decision rendered, May 9, 1917. 165 N. Y. Supp. 230. 
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“Condition 3. U,on the occurrence of an accident the insured 
:shall give immediate written notice thereof, with the fullest in- 
formation obtainable, to the agent by whom this policy has been 
-countersigned or to the company’s home office. If a claim is made 
on account of such accident, the insured shall give like notice 
‘thereof, with full particulars.” 

On January 20, 1913, while such policy was in force, the auto- 
mobile specially covered therein, while driven by an employee 
‘of the plaintiff, came into collision with a pedestrian. The driver 
made no report to the plaintiff, but the next morning one Samuel 
Brown, the person actively in charge and manager of plaintiff’s 
business, read in the morning paper that plaintiff’s automobile 
had struck a boy. That same morning he interviewed the driver 
of the car, and the driver told him that, while he was driving 
-around the corner and into the garage, a boy ran out from the 
curb and struck the machine, and was knocked down; that the 
boy was only slightly hurt, for he brushed off his clothes and 
went away. The driver also volunteered that he did not think it 
-amounted to much. 

No notice, under the provision in the policy above quoted, was 
given the defendant until after the commencement of suit, about 
ten days later. The defendant resists the action upon the ground 
that such provision is a condition precedent by the terms of the 
policy, and that failure to observe it therefore voids the policy. 

The trial court submitted to the jury, under the objection of 
the defendant, the question of reasonable promptness in giving 
the notice. Upon such submission the jury found for the plain- 
tiff. The court also charged the jury that if, according to the 
information plaintiff received, the accident was not one which 
would lead a reasonably prudent and intelligent man to think it 
would result in a claim against the plaintiff, then that plaintiff 
was not bound to report it to the defendand and could recover. 

These instructions were error. The precise question seems to 
have been passed upon by the Appellate Division in the First De- 
partment in the case of Melcher vs. Ocean Accident & Guarantee 
Corporation, Ltd., reported in 161 N. Y. Supp. at page 586. There 
the court held that these provisions in accident policies did not 
relate merely to those claims out of which the assured might be- 
lieve a claim likely to be made, but that in each case of accident 
it was essential that the notice be given, in order to preserve bene- 
fit from the policy. 

In view of that decision, we do not see how we can do other- 
‘wise than reverse, and dismiss. the complaint. All concur. 





Misc.] Hughes vs. Royal Indemnity Co. 


MUNICIPAL COURT OF CITY OF NEW YORK. 


BorouGH oF MANHATTAN, THIRD DIstTRICTt. 


HUGHES 


vs. 


ROYAL INDEMNITY CO* 


2. INSURANCE—BURGLARY INSURANCE—CANCELLATION BY 
INSURER—ADDRESSING NOTICE. 


Where a burglary policy provided that it might be canceled by the in- 
surer at any time by written notice delivered to the insured or 
“mailed to him at the premises as stated in or on this policy,” and the 
policy stated that plaintiff's building was located “at the highway 
leading from Abraham Van Tassel’s to Mt. Kisco road, and opposite 
residence of Theodore Willis, Mt. Kisco, N. Y.,” notice of cancella- 
tion, addressed and mailed by the insurer to assured at Mt. Kisco, 
N. Y., simply, was not in compliance with the policy, and the at- 
tempted cancellation was ineffectual. 


(For other cases, see Insurance, Cent. Dig. §§ 500-502; Dec. Dig. § 292[2].) 


3. INSURANCE—BURGLARY INSURANCE—CANCELLATION OF 
POLICY—ADDRESSING NOTICE—BURDEN OF PROOF. 


In an action on a policy of burglary insurance, where the insurer im- 
posed on itself a duty by sending notice of cancellation by mail, it was 
incumbent upon it to show that it had complied with the policy in 
addressing the notice in the language which itself had selected and 
adopted. 


(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


Action by C. V. Oden Hughes against the Royal Indemnity Com- 
pany. Judgment for plaintiff. 


Hugo Wintner, of New York City, for Plaintiff. 
Frank J. O’Neill, of New York City, for Defendant. 


SNITKIN, J. 

The plaintiff brings this action to recover the sum of $257.65 
against the defendant, which claim arises out of a policy of in- 
. surance issued by the defendant company to him against burglary, 
theft, and larceny. The proof indicates that on the 15th of 
August, 1914, the defendant issued its policy, known as BX-1026, 
covering certain property of the plaintiff, who then resided in a 
suburban community outside of the city of New York known as 
Mt. Kisco, N. Y. Under a rider attached thereto, known as 
No. E. B. 102, provision is made that the premises may be left 
without an occupant for a period of seven months. Certair 
statements appear in numerical order in said policy and are 
designated as “the application,” which is made part of said policy 
of insurance. Statement No. 2 reads as follows :— 


* Decision rendered, June 4, 1917. 165 N. Y. Supp. 530. 
Vol. L—19. 
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“The building in which the applicant resides is located at the 
highway leading from Abram Van. Tassel’s to Mt. Kisco road, 
and opposite residence of Theodore Willis. Street and number: 
Mt. Kisco, N. Y.” 

The words “Street and number” are printed, and the words 
“Highway leading from Abram Van Tassel’s to Mt. Kisco road 
and opposite residence of Theodore Willis, Mt. Kisco, N. Y.,” 
are in typewriting. During the absence of the plaintiff from his 
country home, between the 24th and 26th of December, 1916, a 
burglary occurred, and considerable property was stolen, de- 
stroyed, or carried away. Between the date of issuance of thie 
policy and the loss of the property the premium thereon, to wit, 
$25.50, had not been paid, but the same was tendered on the 
28th of December, 1916, which moneys the defendant returned, 
on the ground “that the policy was canceled for nonpayment of 
premiums,” as indicated by Exhibit A in evidence, which reads as 
follows :— 


“March 4, 1915. 
“C. V. Oden Hughes, Mt. Kisco, New York—Dear Sir: 
Please take notice that burglary, theft and larceny policy BX-1026, 
issued to you by the Royal Indemnity Company on the 15th day 
of August, 1914, is hereby canceled for nonpayment of premium. 
This cancellation shall take effect on the 9th day of March, 1915, 
at noon, standard time. 
“Yours very truly, M. E. Jewett, 
Executive Superintendent. 
“WSC—I1. Registered Mail.” 
Defendant claims to have sent the same by registered mail ad- 
dressed as follows :— 
“Mr. C. V. Oden Hughes. 
“Mount Kisco, 
“New York.” 


The letter was not received by plaintiff, it having been returned 
by the registry division of the post office of the city of New York. 
“Original Reg. No. . 

“795 
“Return to: 
“Royal Indemnity Co. 
“(Name of sender) 
“Street and — 84 Wm. St. 
or Post Office Box “New York, 
“New York.” 


It is urged by the plaintiff that after the return of the premium 
he first ascertained that the policy had been canceled on the 4th 
of March, 1914, pursuant to the aforesaid cancellation notice. 
The defendant -resists liability. under its policy on the ground 
that the same was canceled, and the question to be determined is: 
Was the address on the envelope a sufficient compliance with the 
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policy provision pertaining to the cancellation, under condition 
12, known as the cancellation clause, reading as follows :— 

“12. This policy may, without prejudice to the insured’s claim 
in respect of any prior loss, be canceled’ by the company at any 
time by written notice delivered to the insured, or mailed to him 
at the premises as stated in or on this policy, together with the 
check of the company or its duly authorized agent for the un- 
earned pro rata portion of the premium received. The insured 
may cancel this policy at any time, in which event the company 
will retain the earned portion of the premium, computed by the 
short period table printed hereon, and will, on demand, return the 
balance of the premium to the insured.” 

I am of the opinion that the address on the envelope containing 
said cancellation notice was not a compliance with the provision 
of the policy referred to. As can be observed, condition 12 here- 
inbefore referred to provides two modes of notifying the as- 
sured :— 


(1) “By written notice delivered to the assured. 
(2) “Mailed to him at the premises as stated.” 


The cancellation, therefore, permits the company to elect to 
terminate the insurance for any cause which it shall be deemed 
sufficient, or by which it may be prompted to act. It makes it 
entirely optional with the company when and for what reason it 
shall terminate the contract. Where, therefore, the motive or 
sufficiency of the cause of the exercise of this option or election 
is not to be passed upon by any tribunal but the will of the com- 
pany, and its election must stand for the reason of its action and 
its cause for terminating the risk, then its option to so terminate 
its liability should be made to depend upon the express carrying 
out of the very language it itself employs in its cancellation clause. 

“If there is any doubt or uncertainty as to the meaning of the 
contract, such doubt must be resolved in favor of the plaintiff, 
because the defendant is responsible for the language used.” 
Marshall vs. Commercial Travelers’ Mutual Accident Association, 
170 N. Y. 438, 63 N. E. 447; Hammill vs. Order of U. C. T. of 
America (Sup.) 164 N. Y. Supp. 816. 

“If there is any uncertainty or ambiguity as to the meaning of 
the agreement, it should be resolved in favor of the plaintiff, as 
it was the defendant who prepared this contract. If there is any 
doubt as to the meaning of the terms employed, the defendant 
was responsible for it, as the language is wholly its own.” Gillet 
vs. Bank of America, 160 N. Y. 554, 55 N. E. 293; White vs. 
Hoyt, 73 N. Y. 505. 

[1] Cancellations and forfeitures are not looked upon with 
favor in law, and should only be enforced when the party seek- 
ing the forfeiture or cancellation has strictly performed according 
to the very letter of his contract. The defendant adopted the 
second mode of cancellation, and under the circumstances it is 
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not unreasonable to hold that the notice of cancellation should have 
been addressed at the premises “as stated on this policy.” 

Having selected the mode of notice, it should be compelled to 
strictly adhere to that mode. Nor would such construction work 
harshly upon the insurer, and certainly would afford protection 
to the assured. In this class of insurance there is no statutory 
requirement governing the manner and method of service of can- 
cellation; nevertheless due regard should be had to the nature 
of the contract itself. The defendant with great care and pre- 
cision in its policy describes the location of the property insured. 
Certainly the notice of cancellation should have been so addressed 
as would be the most convenient or likely to give actual notice to 
the assured. 

[2, 3] In the instant case it was competent for the parties to 
agree upon the mode of notification and as to the mode of ad- 
dress; but, having made that agreement, particularly where the 
plaintiff was under no obligation to object to the mode of send- 
ing such notice which was effectual to accomplish its object so 
long as he actually received it, I am constrained to the view that 
the defendant is not at liberty to adopt an address by which notice 
might or might not reach the plaintiff, and that it takes the risk of 
its delivery and assumes the consequences of a failure of deliv- 
ery. The defendant imposed upon itself a duty by sending the 
notice in a particular manner; it was therefore incumbent upon 
it to show that it had complied with the terms of its agreement in 
the language that it itself selected and adopted, and simply ad- 
dressing the notice to “Mount Kisco, New York,” was not suffi- 
cient, in view of the fact that the undisputed testimony offered on 
the part of the plaintiff is that there exists a rural delivery. 

As was said in Schoonmaker vs. Hoyt, 148 N. Y. 431, 42 N. E. 
1061 (and cases there cited) :— 

“If the words employed convey a definite meaning, and there is 
no contradiction or ambiguity in the different parts of the same 
instrument, then the apparent meaning of the instrument must 
be regarded as the one intended.” 

I therefore hold that under the circumstances in this case the 
plaintiff is entitled to judgment. The value of the property is 
not seriously disputed or contested, with the exception of the 
value as to two revolvers, which is placed at $10, one mantel 
mirror, the value of which is placed at $10, and a pump, which 
was installed in the yard, which was withdrawn from the claim 
herein, thereby reducing the amount of recovery to the sum >f 
$239.60, in which sum I render judgment in favor of the plaintiff 
Ten days’ stay. 
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HAMMOND ert aL. vs. WESTERN CASUALTY & GUAR- 
ANTY INS. CO. er at. (No. 20882.)* 


(Supreme Court of Kansas.) 


4. INSURANCE—LIMITATION OF ACTIONS—POLICY NOT 
ai TO APPLICATION — RELIANCE —LIMITA- 
TION. 

Where a policy of insurance different from that applied for has been 
fraudulently issued, the recipient of the policy may, without reading 
it; assume that it conforms to the application; and an action thereon 
is not barred until two years after the fraud is discovered. 

(For other cases, see Insurance, Cent. Dig. §§ 203, 211; Dec. Dig. 
: root Limitation of Actions, Cent. Dig. § 480, 493; Dec. Dig. 

100[1].) 


2. INSURANCE—FRAUD IN ISSUING POLICY—REFORMATION 
—JUDGMENT. 


Where fraud in issuing a policy of insurance, and a mistake in the policy, 
are alleged, and reformation is asked, and where the evidence sup- 
ports the allegations, the court is justified in reforming the policy 
and in rendering judgment thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792-1794; Dec. 
Dig. § 672. 


Appeal from District Court, Sedgwick County. 

Action by J. K. Hammond and R. B. Hammond, partners, etc., 
against the Western Casualty & Guaranty Insurance Company and another. 
Judgment for plaintiffs, and defendants appeal. Affirmed. 


Edgar Bennett, of Washington, for Appellants. : 
J. N. Haymaker, W. D. Jochems, A. V. Roberts and Carl H. Davis, 
all of Wichita, for Appellees. 


* Decision rendered, May 12, 1917. 165 Pac. Rep. 291. Syllabus by 
the Court. 


LADIES OF MODERN MACCABEES vs. ILLINOIS SURE- 
TY COMPANY. (No. 13.)* 


(Supreme Court of Michigan.) 


2. INSURANCE—ACTION ON POLICY—NOTICE OF DEFENSE. 

Where a fidelity insurance company’s defense to action upon its bond was 
the policy limitation of the period in which suit may be brought, 
such limitation appearing upon the face of the bond, which was made 
a part of the declaration, it was not necessary for the defendant to 
give notice of such defense; it being patent from the declaration. 

(For other cases, see Insutance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. 615.) 


* Decision rendered, May 31, 1917. 163 N. W: Rep. 7. 
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3. INSURANCE — FIDELITY INSURANCE — LIMITATION OF 
TIME FOR SUIT. 


The provisions of a fidelity insurance bond limiting liability thereon .to 
losses discovered within six months after the employees whose 
fidelity was insured ceased to occupy their positions and within six 
months after the expiration of the bond, and requiring suit to be 
brought within one year after the termination of the bond, are valid 
and enforceable provisions; it being for the interest of parties to 
indemnity contracts, and to the public generally, that defalcations 
of parties holding positions of trust and confidence should be 
promptly discovered and stopped, and those guilty of such defal- 

. cations promptly dealt with, so that provisions tending to bring about 
such results are not against public policy, but are valid and en- 
forceable. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


4. INSURANCE—FIDELITY INSURANCE—RENEWAL — EFFECT 
ON LIMITATION OF TIME FOR BRINGING SUIT. 


Since an original fidelity bond and its renewal are two separate contracts, 
a clause in such bond requiring action for defalcations occurring 
during the life of the bond to be brought within one year is not ex- 
tended by the renewal, but action for defalcations occurring during 
the term of the original bond must be brought within one year from 
termination of such bond, and for defalcations during the con- 
tinuance of the bond must be brought within one year from the 
termination of the renewal period. 


(For other cases, see Insurance, Cent. Dig. §§ 276, 278-283, 287-291; Dec. 
Dig. § 145[1].) 





Error to Circuit Court, St. Clair County; Harvey Tappan, Judge. 

Action by the Ladies of the Modern Maccabees against the Illinois 
Surety Company. Judgment for plaintiff, and defendant brings error. 
Reversed, and new trial granted. 


Lincoln Avery, of Port Huron, for Appellant. 
John B. Mcllwain, of Port Huron, for Appellee. 


KANSAS CITY REGAL AUTO CO. vs. OLD COLONY INS. 
CO. (No. 12458.)* 


(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE—THEFT OF AUTOMOBILE—INDEMNITY. 


A policy of theft insurance upon an automobile is indemnity insur- 
ance, requiring the insurer to make the insured whole in case of 
loss under the policy, and, where the insurer had recovered the stolen 
car, the insured would be fully indemnified by its restoration to the 
place where it was stolen and the payment of all damages to insured 
by reason of the theft. 


-_ = cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
425.) 


* Decision rendered, May 21, 1917. 





195 S..W. Rep. 579. 
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2. INSURANCE—THEFT INSURANCE—INDEMNITY. 


The insurer did not discharge its obligation by notifying the insured that 
the stolen automobile covered by its policy and recovered by the in- 
surer was in a garage in Illinois, and by offering to turn it over to 
the insured there and to pay all damages to the insured by reason 
of the theft, in view of the fact that the insured had no way of 
knowing the damage to the car or what liens had been created 
against it since the theft, or the exact cost of returning it to the 
place where stolen. 

{For ro cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 425.) 


3. INSURANCE—THEFT INSURANCE—RETURN OF STOLEN 
AUTOMOBILE—WAIVER—EVIDENCE. 


In an action upon a policy of .theft insurance covering an automobile 
which had been thereafter recovered by the insurer, evidence held 
not to show the insured’s waiver of the return of the car to the place 
where it was stolen. 

(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 


Action by the Kansas City Regal Auto Company against the Old 
Colony Insurance Company. Judgment for Plaintiff, and defendant ap- 
peals. Affirmed. 


George Kingsley, of Kansas City, for Appellant. 
Lathrop, Morrow, Fox & Moore, of Kansas City, for Respondent. 


—_———_o+-—__—_—_—— 


CO-OPERATIVE STORES CO. vs. UNITED STATES FI- 
DELITY GUARANTY CO. Er aL-* 


(Supreme Court of Tennessee.) 


1. INSURANCE—FIDELITY INSURANCE—ACTION—EVIDENCE. 

In action on fidelity insurance bond, evidence and letters held to show 
that agent of defendant company changed the bond contract from 
one requiring strict proof as to fraud or dishonesty to one requiring 
proof only of merchandise shortage of an employee. 


(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


2. INSURANCE—FIDELITY BOND—CONSTRUCTION. 

A schedule bond insuring the fidelity of the managers of retail grocery 
stores operated by the insured corporation in four different states was 
a fidelity bond, and to be construed as an insurance contract. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297; Dec. Dig. 
§ 146[1].) 


4. INSURANCE—AUTHORITY OF AGENT. 


An insurance agency company advertising as general agents of a fidelity 
insurance company, having its office in the same city as the head- 


* Decision rendered, May 26, 1917. 195 S. W. Rep. 177. 
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quarters of a corporation operating retail grocery stores and repre- 
senting that it had authority from the surety company to act as its 
general agent, had authority to change a schedule bond of the grocery 
store corporation, covering the fidelity of the managers of its retail 
grocery stores in four states, from a bond requiring strict proof of 
fraud and dishonesty to one requiring proof only of a manager’s 
merchandise shortage. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


Certiorari to: Court of Civil Appeals. 

Suit by the Co-operative Stores Company against the United States 
Fidelity Guaranty Company and another. From decree against the named 
defendant, it appealed to the Court of Civil Appeals, and, on affirmance 
by that court, brings certiorari. Affirmed. 


Caruthers Ewing, of Memphis, for Plaintiff. 
R. P. Cary, of Memphis, for Defendants. 
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MARYLAND CASUALTY CO. vs. W. C. ROBERTSON & 
COMPANY. (No. 7689.)* 


(Court of Civil Appeals of Texas. Dallas.) 


1, INSURANCE—INDEMNITY—NOTICE OF ACCIDENT — 
AGENCY—EVIDENCE. 


Evidence held sufficient to show that agent writing employee’s indemnity 
insurance was the agent of the insurer, so that a notice to such agent 
of the occurrence of the injury was sufficient. 

(For other cases, see Insurance, Cent. Dig. §§ 1723, 1724, 1726, 1727; 
Dec. Dig. § 665[7].) 


2. INSURANCE—INDEMNITY—NOTICE OF ACCIDENT—TIME 


—SUFFICIENCY. 

Where the employee of one taking employer’s liability insurance was in- 
jured on July 15th, but made no claim until service of citation 
on August 25th, and the insured on August 27th gave the citation to 
the agent of the insurer, the requirement of the policy that notice of 
the accident must be given immediately was sufficiently complied with. 

| ro _ see Insurance, Cent. Dig. §§ 1328, 1330, 1332; Dec. Dig. 

By.) 


3. INSURANCE—INDEMNITY—NOTICE OF ACCIDENT—DELAY. 


Where employer’s liability policy provided that immediate notice of ac- 
cident and suit must be forwarded to the insurer, but did not ex- 
pressly stipulate that a failure should work a forfeiture, delay in 
giving notice, if any, is no defense where the insurer received notice in 
time to make full investigation and suffered no loss or injury by 
reason of the delay. 


(For other cases, see Insurance, Cent. Dig. §§ 1333, 1335, 1336; Dec. Dig. 
§ 539[5].) 


4. INSURANCE — INDEMNITY — POLICY — CONSTRUCTION — 


“OCCUPATION CONNECTED WITH COTTON GINNING.” 

An employer’s liability policy insuring the employer against actions re- 
sulting from injuries to employees engaged in ordinary repair and 
gin work, or any occupation connected with the business of cotton 
ginning, cotton pressing, and bookkeeping, covers liability to an em- 
ployee who was painting the roof of the gin to preserve the iron 
from rust, under the clause “engaged in occupations connected with 
the business of cotton ginning.” 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


5. INSURANCE—INDEMNITY—POLICY—CONSTRUCTION. 


Evidence held to show that an injured employee was “engaged in ordinary 
repair work,” within meaning of employer’s liability policy insuring 
against injuries to employees so engaged. 

(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


6. INSURANCE—INDEMNITY INSURANCE—POLICIES—WHAT 


CONSTITUTES. ; 
Where an employer’s liability policy did not refer to the application, and 
did not recite that it was issued in consideration of the representa- 


* Decision rendered, April 14, 1917. Rehearing denied, May 19, 1917. 
194 S. W. Rep. 1140. 
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tions made in the application, such application could not be considered 
in construing the contract or referred to for determining the terms 
and conditions thereof. 


(For other cases, see Insurance, Cent. Dig. § 308; Dec. Dig. § 151[2].) 
7. INSURANCE—INDEMNITY INSURANCE—PERSONS IN- 
SURED. 


A policy of employer’s liability insurance payable to Robertson & Co. 
will support suit by such company which owned all stock in the 
Planters’ Gin Company, and agreed to satisfy any judgment obtained 
by an injured employee against such company, and it paid the judg- 
ment, where pinned to the face of the policy was a rider providing 
that “notice is accepted that the gin plants named are owned and 
operated by W. C. Robertson & Co., being named and designated as the 
Planters’ Gin Company.” 


Error from District Court, Hill County; Horton B. Porter, Judge. 
Action by W. C. Robertson & Co. against the Maryland Casualty 
«Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Neff & Taylor, of Waco, for Plaintiff in Error. 
Morrow & Morrow, of Hillsboro, for Defendant in Error. 
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LIFE. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


GUARRAIA 
vs. 


METROPOLITAN LIFE INS. CO. (No. 120.)* 


2. INSURANCE—APPLICATION FOR LIFE POLICY—CONSTRUC- 
TION—INCOMPLETE ANSWERS. 
The failure to complete a printed statement in application for life 
policy stating that insured had not had specified diseases, “except 
” amounted to a definite statement that he had not. had such 
diseases, and was not a mere incomplete answer accepted by the 
insurer without insistence upon completion. 


(For other cases, see Insurance, Cent. Dig. § 687; Dec. Dig. § 291[4].) 


3. INSURANCE—APPLICATION FOR LIFE POLICY—EFFECT OF 
MISSTATEMENT—WARRANTY OR MISREPRESENTATION. 

If a misstatement in application for life policy was a warranty, the policy 
falls; if only a misrepresentation, intentional falsehood is necessary 
to avoid policy. 

(For oth~. cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—ACTION ON LIFE POLICY—MISREPRESENTA- 
TION—QUESTION FOR JURY. 

Where insured was an Itahian, unacquainted with the English language, 
and confronted with an English-speaking doctor, question of his in- 
tentional falsehood in making application held for the jury; the 
policy providing that all statements by insured “shall, in the absence 
of fraud, be deemed representations, and not warranties.” 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[6].) 


5. INSURANCE—FAILURE TO FILE PROOF OF DEATH— 
WAIVER—DENIAL OF LIABILITY. 

The requirement that a beneficiary file proof of death was waived, where 
insurer wrote beneficiary’s lawyer that they did not propose to pay 
because the policy was procured in fraud. 

For 92) cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 

(2].) - 


Appeal from Supreme Court. 

Action by Giovannina Guarraia against the Metropolitan Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

On appeal from the Supreme Court, in which the following per curiam 
was filed :— 

“In this case we dismissed the appeal on the ground that the printed . 
case did not set forth the rules to show cause why a new trial should not 


* Decision rendered, June 18, 1917. 101 Atl. Rep. 298. 
Vol. L—20. 





290 Insurance Law Journal, Vol. 50. [Sept., 1917. 


be granted in the district court, and especially whether such rules reserved 
the points of law taken at the trial; -the statute requiring that there 
be such a reservation to support an appeal. C. SS. -p. 2i7, 8 218 “The 
petition for rehearing sets up that such reservation was ‘made, and on 
June 26th we heard counsel, and the cases were reinstated so far as 
omission of the rules to show cause and, reservations are concerned; 
but there remained the motion to dismiss the appeal made on the further 
ground that the state of the case was not filed within the fifteen days 
specified in the statute. If this point is resolved against the respondent, 
then we consider the merits of the appeal. 

[1] “We think the failure to file the transcript within fifteen days 
after judgment was waived by the service and acceptance of the printed 
state of the case and the limitations of objection thereto that certain 
documentary evidence had not been printed which was afterwards sup- 
plied. Taking this view, the application to dismiss falls, and we are 
brought to a consideration of the merits. 

[2] “The defense was breach of warranty, misrepresentation, and 
concealment of facts, and the errors relate to the refusal of the court to 
direct a verdict and also instructions to the jury. Among the statements 
subscribed by insured in the application were declarations that he had 
not had bronchitis and whether he had been attended by a doctor within a 
certain period. These statements were for the most part printed, and 
stated that he had not had various diseases catalogued therein ‘except 

’ (and here follows a blank for a statement of the exceptions). 
No exceptions were stated, and the claim is that this amounted to a 
definite statement on his part that he had not had any of the diseases 
mentioned. On the other hand, it is urged that they were simply incom- 
plete answers which were accepted by the company without any insistence 
upon completion. The trial court so held in denying a motion to direct. 
We do not take this view, but, on the contrary, think that the silence 
with respect to the exception should properly be taken as a statement 
that there is no exception; and consequently, if the insured had in fact 
had one or another of the diseases, there was a false statement with 
respect to that fact. 

[3, 4] “The question then is with reference to the effect of the state- 
ment. If it was a warranty, the policy falls; if it was only a misrepre- 
sentation, the question of intentional falsehood becomes material. The 
policy says: ‘AIl statements bythe insured shall, in the absence of fraud, 
be deemed representations and not warranties.’ The result of this seems 
to be that they are made the legal equivalent of representations in any 
case, and we think must look for fraud in order to vitiate the policy. 
Here we are met by the fact that the insured was an Italian, apparently 
not well acquainted with the English language, confronted with an Eng- 
lish-speaking doctor, who probably conducted the examination in the 
usual more or less perfunctory manner and had the insured sign the 
paper more or less as a matter of form. The judge left it to the jury to 
say whether there had been intentional misrepresentation. We are in- 
clined to think that this course was right. There is little doubt that the 
deceased had consumption, or that he probably had chronic bronchitis 
and probably other diseases, but the terms of the policy require the com- 
pany to show that he had intentionally misrepresented these matters, and 
we do not think that this was shown as a court question. This disposes 
of the motion to direct. 

[5] “The next point is that the plaintiff failed to show any proof of 
death. There was no formal proof of it, but the plantiff relied on a 
letter of the insurance company declining to pay the policy because it 
had been procured in fraud or misrepresentation, and claimed that this 
was a waiver of the proof of death. This is attacked on the authority 
of an unreported opinion ‘of a justice in this court which is quoted in 
the brief. We do not know the facts in that case, and cannot tell 
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whether it covers the present situation, but are, inclined to say that 
under the terms of this policy such a letter may be considered a waiver. 
The policy fixes no time in which the proofs of death are to be sub- 
mitted, so that they could be presented within any reasonable time; 
and consequently, when some three months after the death the lawyer 
wrote to the company asking whether the claim was going to be paid, 
and the company said, ‘No; we don’t propose to pay, because the policy 
was procured in fraud,’ it should not be held necessary for the claimant 
thereafter to put in proofs which would be entirely nugatory. 

‘The next point is that the judge erred in charging the jury in effect 
that in order to vitiate the policy it must appear that the deceased was 
knowingly stating a falsehood to the company. This is in line with 
what has been said. 

[6] “Finally it is stated that there was error in excluding certain 
prescriptions. These, if evidential, would have tended to show that the 
deceased had in fact consumption or bronchitis or what not. In the view 
we take of the case it may be assumed that he did, and on that assump- 
tion the error would become harmless. 

“These views lead to an affirmance of the judgment.” 


McCarter & English, of Newark, for appellant. 
John J. Stamler, of Elizabeth, for Appellee. 
PEer CuriaM. 
The judgment under review will be affirmed for the reasons set 
forth in the opinion of the Supreme Court. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DUFF 
vs. 


PRUDENTIAL .INS. CO. OF AMERICA. (No. 74.)* 


1. INSURANCE—INDUSTRIAL LIFE INSURANCE~ WILLFUL 
MISSTATEMENT AS TO HEALTH—“FRAUD.” 

A finding of fact by the district court, supported by evidence, that in 
the application for a policy of life insurance a statement that the 
insured was not suffering from consumption was a willful untruth, 
vitiates the policy. This in effect is a finding that the policy was 
procured by fraud (citing 3 Words and Phrases, Fraud) 

(For other cases, see Insurance, Cent. Dig § 687; Dec. Dig. § 291[4].) 


2. INSURANCE—STATUTE—REPRESENTATIONS BY INSURED. 

By statute (Act April 15, 1907; P. L. p. 133, § 1 [4]), statements pur- 
porting to be made by the insured shall, in the absence of fraud, be 
deemed representations, and not warranties. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


a Decision rendered, June 18, 1917. 101 Atl. Rep. 371. Syllabus by the 
orrt. 
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Appeal from Supreme Court. 

Suit by Richard H. Duff, administrator, etc. of John Sullivan, 
deceased, against the Prudential Insurance Company of America. From 
a judgment of the Supreme Court, reversing a judgment of the district 
court of Jersey City in favor of the defendant, it appeals. Judgment re- 
versed, and judgment of district court -affirmed. 


Randolph & Perkins, of Jersey City, for Appellant. 
Hershenstein & Finnerty, of Jersey City, for Appellee. 


BLACK, J. 

This was a suit brought on an industrial life insurance policy, 
issued to the decedent, John Sullivan, by the defendant com- 
pany, for the sum of $244, on September 21, 1914. The insured 
died of tuberculosis at the City Hospital, in Jersey City, June 13, 
1915. The case was tried, in the First District Court of Jersey 
City, by Judge Carrick, without a jury, resulting in a judgment 
rendered in favor of the defendant. 

[3] The trial court found, as a fact, the statement made by the 
insured, in his application, that he had never suffered from con- 
sumption, in view of the previous history of the case, to have been 
a willful untruth, which vitiates the policy and prevents recovery 
thereunder. The evidence in the record amply supports this 
finding of fact by the trial court. The case was reviewed in the 
Supreme Court, which reversed the judgment of the district 
court, on the ground that the false statement in the application, if 
it was false, did not vitiate the policy, in the absence of proof that 
the company was induced to write the policy through fraud. 
The Supreme Court also said the case is sustantially, though not 
precisely, similar to Melick vs. Metropolitan Life Insurance Co., 
84 N. J. Law, 437, 87 Atl. 75, affirmed 85 N. J. Law, 727, 91 Atl. 
1070, in which the determining factor was the continued accept- 
ance of weekly premiums by the company. We do not agree with 
the conclusion reached by the Supreme Court. We think the 
judgment of the Supreme Court should be reversed, and the judg- 
ment of the district court affirmed. 

[1,2] In the application for the policy of insurance, which was 
dated September 9, 1914, the insured stated that he had never 
suffered from consumption, that he was in good condition of 
health, and had no serious disease. The company defended on 
the ground of the falsity of these statements. The policy itself 
does not refer to the application for insurance. The statements 
in the application are not made. warranties or conditions. The 
statute provides:— ~ 

“All statements purporting to be made by the insured shall, in 
the absence of fraud, be deemed representations and not war- 
ranties. Any waiver of this provision shall be void.” P. L. 1907, 
p-. 133, § 1(4). 

The finding of facts by the district court was not the subject 
of review, by the Supreme Court. Dordoni vs. Hughes, 83 N. 
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J. Law, 355, 85 Atl. 353. It seems to us the necessary result of 
finding that an application for a policy of life insurance contains 
a willful untruth as to whether the applicant had consumption 
was necessarily a finding that the policy was procured by fraud. 
The Supreme Court thought there was no proof that this misrep- 
resentation was material, or that the company may have been 
aware of its falsity and issued the policy regardless of that fact. 
The fact that the company asks the question shows it is material, 
and it is common knowledge to assume that life insurance com- 
panies do not accept for life insurance tubercular persons. 

It is said the most essential element of fraud is deceit. What 
could be the purpose of the insured making a statement, that 
was a willful untruth, about his health, which he must have 
known was important and material, if it was not to deceive? 
Many definitions and illustrations of fraud, taken from adjudged 
cases, will be found collected in volume 3, Words and Phrases, 
page 2943. We agree with the district court that a statement 
which is a willful untruth, as found by the district court, in pro- 
curing the insurance policy, renders it void on the ground of 
fraud. This view results in a reversal of the judgment of the 
Supreme Court, and an affirmance of the judgment of the dis- 
trict court. It also renders unnecessary any further discussion 
of the points argued in the briefs of counsel. 

The judgment of the Supreme Court is therefore reversed, 
with costs, and the judgment of the district court affirmed. 


ER tg 


SUPREME COURT OF PENNSYLVANIA. 


WEIL 
vs. 


MARQUIS.* 


3. INSURANCE—BENEFICIARIES—VESTED INTEREST. 


Where the insured took out life insurance policies payable to his wife 
and did not exercise his right to change his beneficiary during his 
lifetime, the widow’s interest in the policies on his death became a 
vested interest. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—BENEFICIARY—LIABILITY OF FUND FOR 
DEBTS. 

Act April 15, 1868 (P. L. 103), providing that-insurance money payable 
to the wife and children of an assured shall be free from the claim 


* Decision rendered, Feb. 26, 1917. 101 Atl. Rep. 70. 
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of creditors, governed where an intestate who had taken out life in- 
surance policies payable to his wife and died without having exer- 
cised the right to change the beneficiary, and where the widow col- 
lected the insurance money amounting to less than his debts, so that 
she was entitled to hold the proceeds as against the insured’s ad- 
ministratrix suing for money had and received; Act. May 1, 1876 
(P. L. 53), Act June 1, 1911 (P. L. 581), and Act May 5, 1915 (P. 
L. 253), relating to other forms of insurance and to beneficiaries, 
not applying. 

we 4 cases, see Insurance, Cent. Dig. §§ 1479, 1482, 1485; Dec. Dig. 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit for money had and received by Nita M. Weil, adminis- 
tratrix of the estate of Abraham Marquis deceased, against Jeanette 
A. Marquis. From an order discharging a rule for judgment for want 
. of a sufficient affidavit of defense, plaintiff appeals. Affirmed. 


The facts appear in the following opinion by Audenried, P. J., in 
the court below :— 


Abraham Marquis died August 14, 1914, intestate and insolvent. 
He had taken Out sundry policies of insurance upon his life, each of 
which was made payable to the defendant, his wife, subject, however, to 
the provision that he might change the beneficiary thereunder. He 
died without having exercised that right, and his widow collected the 
money payable on these policies, which amounted to much less than his 
debts. Letters of administration upon the estate of Marquis have been 
granted to the plaintiff, who has brought this action against his widow 
to recover what the latter received from the insurance companies. 

Upon these facts, which are not denied by the defendant, the plain- 
tiff asks for judgment for either the amount of the proceeds collected on” 
the policies or the amount of their surrender value immediately before 
the death of the insured; both amounts being ascertainable from the 
affidavit of defense. 

{1, 2] As to the first question discussed by counsel, we have no 
doubt. While an executor or administrator, as the mere personal repre- 
sentative of a decedent, can take no step to set aside for the benefit of 
heirs, next of kin, legatees, or devisees, the fraudulent transactions of 
the deceased, his right to do so for the benefit of the creditors, whose 
trustee he is, has long been recognized in this state. Chester County 
Trust Co. vs. Pugh, 241 Pa. 124, 88 Atl. 319, 50 L. R. A. (N. S.) 320, 
Ann. Cas. 1915B, 211. A transfer of property in fraud of creditors is 
a nullity as against the interests attempted to be defrauded; and, after 
the death of the transferrer, an action is maintainable by his adminis- 
trator, as their trustee for the recovery of as much of the property so 
transferred as may be needed for the payment of their just claims. 
Buehler vs. Gloninger, 2 Watts, 226; Stewart vs. Kearney, 6 Watts, 453, 
31 Am. Dec. 482. While the statement of claim does not allege actual 
fraud in the dealings of the defendant with her husband in respect to 
the policies of insurance procured by the latter upon his life, it is ar- 
gued that the facts above mentioned make out a case of constructive 
fraud. We think that, if this contention can be sustained, the right of 
the plaintiff to a recovery against the defendant is clear. 

Several acts of assembly have been referred to by counsel as bearing 
on the matter before the court, and our next inquiry, therefore, is 
whether these have any application to the case. 

The most recent legislation on the subject of life insurance policies 
such as those referred to in the plaintiff's statement is the Act of May 
5, 1915, P. L. 253. By its terms, this statute relates to policies of life 
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insurance “which have heretofore or which shall be hereafter taken out 
for the benefit of, or assigned to, the wife or children, or any other rela- 
tive dependent upon” the person whose life is insured. Grammatically, 
the use of the perfect tense of the verb in the clause “which have here- 
tofore (been) taken out” seems to imply that the policies therein re- 
ferred to were existing policies that had not, when the act became ef- 
fective, matured and been paid. If this clause were construed to em- 
brace all policies that had been issued prior to the passage of the act, 
thus including those with respect to whose proceeds rights had already 
vested, the act, to that extent, would violate hoth section 17 of article 1 
of the Constitution of Pennsylvania and clause 1 of section 10, art. 1, of 
the Constitution of the United States, since it would impair the obliga- 
tion of contract by depriving creditors of their remedy, an impediment, 
in the shape of an exemption which did not exist when their debts were 
contracted, being placed in the way of collecting them. Penrose vs. Erie 
Canal Co., 56 Pa. 46; Edwards vs. Kearzey, 96 U. S. 595, 24 L. Ed. 793; 
Kener vs. Le Grange Mills, 231 U. S. 215, 34 Sup. Ct. 83, 58 L. Ed. 189, 
We are of opinion, therefore, that this act does not affect the case be- 
fore us. 

Nor does section 25 of the Act of May 1, 1876 (P. L. 60) apply. 
The provisions of that section are expressly confined to policies issued by 
companies incorporated under.the act of which it forms a part. It does 
not appear, and the court cannot assume, that the insurance companies 
that issued the policies referred to in this case were so incorporated. 

Section 27 of the Act of June 1, 1911, P. L. 581, provides as follows: 
“A policy of insurance issued by any company, heretofore or hereafter 
incorporated, on the life of any person, expressed to -be for the benefit of 
any married woman, whether procured by herself, her husband, or any 
other person, shall inure to her separate use and benefit and that of her 
children, independently of her husband or his creditors, or the person 
effecting the same or his creditors. If the premium is paid by any 
person with intent to defraud his creditors, an amount equal to the pre- 
mium so paid, with interest thereon, shall inure to their benefit.” Unless 
this enactment is held to be retrospective in its operation,- it does not 
apply to the policies involved in this case. The last of these to be issued 
was taken out more than nine months before it became a law. But the 
act is not, in this respect, retroactive. The use of the present tense of 
the verb in the conditional part of the second sentence of the section 
quoted plainly indicates that no reference to policies previously issued is 
intended; and, if its language were otherwise, no effect could be given to 
it, so far as concerns such policies, for the same constitutional reasons 
that are referred to above in discussing the Act of May 5, 1915. More- 
over, even if it was intended to change the law as to the rights of cred- 
itors in respect to policies of life insurance theretofore issued, notice 
of such.an intention is wholly lacking in the title of the act; and the 
attempt to make such a change was therefore futile. Section 3, art. 3, Con™ 
stitution of Pennsylvania. When the subject expressed in the title of an 
act is not broad enough to cover all its provisions, such parts of the 
act as are not within the purview of the title are void. Hatfield vs. Com., 
120 Pa. 395, 14 Atl. 151; Potter County Water Co. vs. Austin Borough, 
206 Pa. 297, 55 Atl. 991. 

So far as our examination of the acts of assembly goes, the only 
legislation that bears upon the question involved in these rules is section 
1 of the Act of April 15, 1868 (P.'L. 103). This reads as follows: “All 
policies of life insurance or annuities upon the life of any person which 
may hereafter mature, and which have been or shall be taken out for the 
benefit of, or bona fide assigned to the wife or children or any relative 
dependent upon such person, shall be vested in such wife or children or 
other relative, full and clear of all claims of the creditors of such person.” 

It is conceded by the plaintiff that, if the policies in question were 
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within the scope of this act, judgment must be entered in favor of the 
defendant. It is contended, however, that they do not fall within either 
of the two classes of policies which the statute was intended to protect 
from the creditors of the person who has taken them out and paid their 
premiums. 

From the affidavit of defense it is impossible to determine how the 
policies whose proceeds are in dispute were originally issued. All that 
appears is that the defendant was, prior to the death of her husband, the 
beneficiary thereunder, and that he had the right to appoint another as 
beneficiary in her place. 

It is argued on behalf of the plaintiff that, if the policies when ori- 
ginally issued were made payable to the defendant subject to the condi- 
tion that her husband should not designate some other person as payee of 
their proceeds, they were taken out by him for his own -benefit and not 
for hers; and that consequently the case does not fall within ‘the first 
of the two categories embraced by the act. It is further argued that, if 
the policies were issued in the name of the insured, they are not within 
the second class to which the act refers, because the wife took no interest 
in them under the subsequent assignment thereof to her; the reserva- 
tion to the insured of the right to change the beneficiary securing full 
control of the policies to him and leaving him, therefore, their real owner. 

Although the policy of the law, even where the rights of creditors 
may be adversely affected, favors the wife to whom her husband has at- 
tempted to secure the benefit of insurance upon his life (Kulp vs. 
March. 181, Pa. 627, 37 Atl. 913, 59 Am. St. Rep. 687), the argument of 
the plaintiff thus summarized is of great weight, and, if the creditors had 
attempted to reach the policies during the lifetime of the insured, we 
can see no reason why they should not have been successful (In re 
Herr [No. 2 D. C.] 182 Fed. 716; In re Jamison Bros. & Co. [D. C.] 
222 Fed. 92; In re Shoemaker [D. C.] 225 Fed. 329). 

[3, 4] Nevertheless, the facts presented by this case differ in a very 
important point from those involved in the bankruptcy cases to which 
reference has been made. Here the insured is no longer living. He had, 
it is true, reserved to himself under his insurance contracts the option of 
letting them inure to the benefit of his wife or appointing some other 
beneficiary in her stead. This he might have exercised whenever he saw 
fit during his life, but it ended at the very instant of his death. It did 
not survive him. See McDonald, Ex’x, vs. Columbian National Life In- 
surance Co., 253 Pa. 239, 97 Atl. 1086, L. R. A. 1916F, 1244. The moment 
he breathed his last, the happening of the condition subsequent which 
might have divested the defendant’s rights in the policies became impos- 
sible. If up to that time her interest in the policies amounted to nothing 
more than a bare expectancy, that expectancy then ripened, and her in- 
terest in the policies and their proceeds immediately became a vested one. 

Thus the air was cleared; and the position of the creditors became 
forthwith what it would have been if, when the policies were originally 
issued or subsequently assigned to her, no right to change their bene- 
ficiary had been reserved by the insured. Setting aside the question of 
fraud, any right that the creditors of Marquis or their representative 
had to object to the statute as a bar to the appropriation of the policies 
of insurance on his life payable to his wife to the discharge of their 
claims against him rested solely on the ground that he still held a con- 
trol over them equivalent to ownership. That foundation has slipped 
away. As the case now stands, the disposition of the proceeds of the 
policies is governed by the Act of April 15, 1868. 

If the defendant’s rights as beneficiary resulted from the assignment 
of the policies to her by her husband, it would, of course, be possible to 
attack them, under the Act of 13 Eliz. C. S., on the ground of fraud. 
The Act of 1868 protects such assignments only when bona fide. Al- 
though the assignment in this case, if there was an assignment, was made 

















er eee nS 








Life.] Mutual Aid Union vs. Blacknall. 297 


by an insolvent to his wife, with a reservation of power to control the 
disposition of the policies as he pleased, the court cannot declare the 
transaction, however suspicious it may be, fraudulent per se. The state- 
ment of claim raises no question of -fraud in fact; but if fraud were 
alleged, the question of the good faith of the defendant and her husband 
would necessarily take the case to the jury, to whose province such ques- 
tions peculiarly appertain. Sebring vs. Brickley, 7 Pa. Super. Ct. 198. 


Argued before Brown, C. J., and Stewart, Moschzisker, Frazer, and 
Walling, JJ. 


Morris Wolf and Horace Stern, both of Philadelphia, for Appellant. 
. Hampton L. Carson and Joseph Carson, both of Philadelphia, for Ap- 
eilee. 
; Per CurIAM. 
This appeal is dismissed on the opinion of the learned president 
judge of the court below discharging the rules for judgment for 
want of a sufficient affidavit of defense. 


ee 


MUTUAL AID UNION vs. BLACKNALL. (No. 48.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—KNOWLEDGE OF AGENT—BINDING EFFECT 
ON PRINCIPAL. 


Any knowledge or information coming to an insurance agent during the 
course of his employment as such agent will bind his principal 
though the application and policy provide that no act or statement of 
the agent shall waive or affect any provision of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


2. INSURANCE—KNOWLEDGE OF AGENT—BINDING EFFECT 
ON PRINCIPAL. 


Where it was the duty of the insurance agent not merely to solicit per- 
sons to become members of a mutual aid society but to question the 
applicant and write down his answers to questions concerning his 
condition, knowledge acquired by the agent concerning insured’s 
physical and mental condition, derived from his observation of him 
while he was engaged in asking the required questions and filling out 
the application, being knowledge obtained in the course of his employ- 
ment, was binding on the society. 

(For re cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. 
§ 378[1].) 


3. INSURANCE—ACTION ON POLICY—INSTRUCTIONS—EVI- 
DENCE. 3 


Where, in an action on a certificate of insurance, there was evidence that 
insured, on account of malignant disease, for two or three years 
before applying for insurance was a physical and mental wreck and 
was afflicted with creeping paralysis, and that his mental and 


* Decision rendered, June 18, 1917. 196°S..W. Rep. 792. is 
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physical condition was such that any one who met him and 
talked with him would know it, it was not error to instruct that the 
fact, if it be a fact, that insured had rheumatism and Bright’s disease 
at the time of making the application would not preclude recovery 
if his condition was such that the soliciting agent knew that insured 
was laboring under the disabilities of physical and mental disease. 


(For other cases, see Insurance, Cent. Dig. § 1777; Dec. Dig. § 669[9].) 


5. INSURANCE—CERTIFICATE—FRAUD OF AGENT. 

That an agent in collusion with an applicant for membership in a mutual 
aid society, though acting within the apparent scope of his authority, 
perpetrates a fraud on the society by making false representations on 
which the insurance is obtained, will vitiate the certificate of insurance. 

(For other cases, seé Insurance, Cent. Dig. § 540; Dec. Dig. § 256[2].) 


6. INSURANCE—BURDEN OF PROOF—FRAUD. 

In an action on a certificate of insurance, the burden was on defendant 
to show as alleged in its pleadings that the insurance was procured 
through fraudulent representations of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1653; Dec. Dig, 
§ 646[3].) 


7, INSURANCE—FRAUD—EVIDENCE. 

Evidence in an action on a certificate of insurance held to show that 
whatever fraud was perpetrated on defendant in the procurement of 
the certificate was the fraud of defendant’s soliciting agent and not 
the fraud of insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) ; 


Appeal from Circuit Court, Logan County; James Cochran, Judge. 
Action by Emma L. Blacknall against the Mutual Aid Union. From 
_ judgment for plaintiff, defendant appeals. Affirmed. 

See, also, 123 Ark. 377, 185 S. W. 465. 


J. V. Walker, of Fayetteville, and Ratterree & Cochran, of Booneville, 
for Appellant. 
J. H. Evans of Booneville, for Appellee. 


PATE vs. MODERN WOODMEN OF AMERICA. 
(No. 370.)* 


(Supreme Court of Arkansas.) 


INSURANCE—MUTUAL BENEFIT—WAIVING POLICY—CON- 
DITIONS. 

A local officer of a fraternal benefit society whose authority is confined 
to collecting payments and assessments cannot waive a policy pro- 
vision forfeiting assured’s rights if he becomes intemperate. 

(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755[2].) 


* Decision rendered, May 14, 1917. 195 S. W. Rep. 1070. 
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Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 
Action by Mrs. Willie Del Pate against the Modern Woodmen of 
America. Judgment for defendant, and plaintiff appeals. Affirmed. 


Edward Gordon, of Morrillton, for Appellant. 
Truman Plantz, of Warsaw, IIl., Geo. G. Perrin, of Rock Island, II. 
and Charles C. Reid, of Little Rock, for Appellee. 


PEACOCK vs. OUR HOME LIFE INS. CO.* 
(Supreme Court of Florida.) 


4. INSURANCE—LIFE INSURANCE—ACTION BY. BENEFICIARY 
—RECOVERY. 


Where a policy of life insurance is issued and a note is given for the 
first premium, which note is not paid at maturity, but the insured 
after the note was due and unpaid refused to pay it, and uncon- 
ditionally stated that he did not intend to pay the note or in any 
wise comply with the contract of insurance, and stated that he will 
not take the policy or pay the note or be bound by the same, and 
it is then agreed between the insurance company and the maker of the 
note that the contract of insurance together with the note shall 
stand discharged, and the maker of the note dies without making 
any payment, the beneficiary, being the wife of the maker of the 
note, cannot recover on the policy in view of its conditions, 


(For other cases see Insurance, Dec. Dig. § 246.) 


Error to Circuit Court, Jackson County; E. C. Love, Judge. , 
Action by James Ann Peacock against the Our Home Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


James H. Finch and John H. Carter, both of Marianna, for Plaintiff 
in Error. 


Chas. S. Adams and Morgan Jones, both of Jacksonville, and Wm. B. 
Farley, of Marianna, for Defendant in Error. 


da Detision rendered, June 9, 1917. 75 South. Rep. 799. Syllabus by the 
ourt, 


——- ore 


BOYD vs. SOUTHERN STATES LIFE INS. CO. 
(No. 8424.)* 


(Court of Appeals of Georgia, Division No 2.) 


INSURANCE—LIFE INSURANCE—PETITION—SUFFICIENCY. 


The policy of life insurance sued upon, a copy of which was attached to 
the petition, contained the following stipulation: “The policy shall 
not take effect until the first premium shall have been actually paid 


Go Decision rendered, June 29, 1917. 93 S. E. Rep. 42. Syllabus by the 
ourt. 
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while the insured is in good health” (italics ours). The petition 
failed to allege that the first premium had ever been actually paid, 
the only allegation upon this point being as follows: “That, upon the 
filing of the application for said policy of life insurance, through 
W. M. Conner, agent for said company, the said Jerry Boyd [the 
applicant] made an agreement with the said W. M. Conner that 
upon delivery of said policy of life insurance the first premium on 
said policy would be paid or arranged for satisfactory to said W. M. 
Conner and to the said Southern States Life Insurance Company, to 
which said agreement the said W. M. Connor readily agreed.” Held, 
the petition set forth no cause of action against the defendant, and the 
court did not err in sustaining the general demurrer and dismissing 
the suit. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598; Dec. Dig. 
§ 634[1].) 


Error from City Court of Nashville; C. A. Christian, Judge. 
Action by Nancy Boyd against the Southern States Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


J. D. Lovett, of Nashville, for Plaintiff in Error. 
Hendricks, Mills & Hendricks, of Nashville, for Defendant. in Error. 


FOUNTAIN vs. SECURITY MUT. LIFE INS. CO. 
(No. 8370.)* 
(Court of Appeals of Georgia, Division No. 2.) 


INSURANCE—LIFE INSURANCE—NON-PAYMENT OF  PRE- 
MIUMS—RIGHTS OF POLICYHOLDER. 


This was an action of complaint upon a contract of life insurance. Under 
the pleadings, the agreed statement of facts, and certain decisions of 
the courts of the state of New York, which were introduced in 
evidence, the judge, sitting by consent without the intervention of 
a jury, did not err in rendering judgment in favor of the defendant. 


(For other cases, see Insurance, Cent. Dig. § 931; Dec. Dig. § 364.) 


Error from Superior Court, Pulaski County; E. D. Graham, Judge. 
Action by Josie Fountain against the Security Mutual Life Insurance 


Company. There was a judgment for defendant, and plaintiff brings 
error. Affirmed. 


H. F. Lawson, of Hawkinsville, for Plaintiff in Error. 

Marion Turner, of Hawkinsville, for Defendant in Error. 
* Decision rendered July 5, 1917. 93 S, E. Rep. 118. Syllabus by the 
Court. 
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McLEOD vs. TRAVELERS’ INS. CO. (No. 8179.)* 
(Court of Appeals of Georgia, Division No. 2.) 


3. INSURANCE—CANCELLATION OF POLICY—RIGHT OF IN- 
SURED. 


It appears from the record that the policy of insurance sued upon lapsed 
by reason of the nonpayment of premium, and of interest on a loan 
secured from the insurance company upon the identical policy before 
cancellation. It is a further uncontroverted fact that the insured at- 
tempted, after the lapse of the policy, to secure a second and larger 
loan from the insurance company, for the purpose of extending the 
first loan, paying the interest thereon, and paying the past-due pre- 
mium on the lapsed policy, in order that it might be reinstated. There 
was no legal obligation resting upon the company to make this second 
loan, and the reinstatemient of the lapsed policy was by express 
contract contingent upon the “insurability” of the applicant, involving 
a “satisfactory medical examination.” The insurance company, act- 
ing within its rights, refused to make the second loan, and, “as there 
was no excess of the cash value of the contract pledged,” over the 
amount then due the company, the policy was duly canceled. 


(For other cases, see Insurance, Cent. Dig. § 932; Dec. Dig. § 365[1].) 


4. INSURANCE—ACTION FOR PREMIUMS—DIRECTED VER- 
DiC. 


The fact that the state agents of the insurance company, in the course of 
negotiations for the second loan, advised the insured that the policy 
had been “reinstated,” cannot avail the plaintiff, for this particular 
notification was qualified by the remainder of the context, to wit, 
that this was “subject to payment of premium, and we would advise 
you to execute loan papers and forward to us by first mail.” The 
amount of premium for reiristatement was included in the amount of 
the loan applied for. This loan was not made, and the premium was 
not paid in any other manner. Under these facts, the court did not 
err in directing a verdict for the defendant, and the motion for a 
new trial was properly overruled. 

= fare} - see Insurance, Cent. Dig. §§ 465-467; Dec. Dig. 


Error from Superior Court, Sumter County; E. D. Graham, Judge. 

Action by Laura E. McLeod, administratrix, for use, etc., against the 
Travelers’ Insurance Company. Judgment for defendant, motion for new 
trial overruled, and plaintiff brings error. Affirmed. 


Shipp & Sheppard, of Americus, for Plaintiff in Error. 
E. A. Hawkins, of Americus, for Defendant in Error. 


Bloodworth, J. Judgment affirmed. 
Broyles, P. J., and Jenkins, J., concur. 


es Decision rendered, June 14, 1917. 92 S. E. Rep. 1014. Syllabus by -‘te 
urt. 









































Insurance Law Journal, Vol. 50. [ Sept., 1917. 


MASSACHUSETTS MU‘T. LIFE INS. CO. vs. BOSWELL. 
(No. 8396.) * 


(Court of Appeals of Georgia, Division No. 2.) 





1. INSURANCE—LIFE INSURANCE—ACTION—PETITION. 


The petition as amended was not subject to general demurrer or to any 
of the special demurrers interposed. 


(For other cases, see Insurance, Cent. Dig. § 1575; Dec. Dig. § 620[1].) 








2. INSURANCE—LIFE INSURANCE POLICIES—CONDITION. 

Under a proper construction of the contract of insurance, an actual de- 
livery of the policy of insurance was not stipulated for, and it was 
not necessary for the plaintiff to allege ‘or prove an actual delivery. 

(For other cases, see Insurance, Cent. Dig. § 1584; Dec. Dig. § 629[2].) 





3. INSURANCE—LIFE POLICIES—CONSTRUCTION. 


Under a proper construction of the contract of insurance, there is no 

. requirement that the insured, at the time of the approval of his ap- 
plication and of the issuance of a policy of insurance thereon, and at 
the time of the delivery of the policy, shall be in the same condition 
of health that he was in when he signed the application. The only 
requirement as to health is that the applicant for insurance shall be 
in the same condition of health when the payment of the first pre- 
mium on the policy is made that he was in when he made the applica- 
tion therefor, 


(For other cases see Insurance, Cent. Dig. § 228; Dec. Dig. § 136[4].) 


4. INSURANCE—LIFE POLICIES—DELIVERY. 


Under the facts of the case, if the policy of insurance was not delivered, 
within the meaning of the law, to the applicant or his agent, on June 
16, 1911, when the insurance company approved the application, issued 
the policy, and placed it in the mails at its home office in Springfield, 
Mass., addressed to its agent at Savannah, Ga., to be ultimately de- 
livered to the applicant by another of its agents at Thomasville, Ga., 
it was certainly so delivered when, during the lifetime of the insured, 
it reached the hands of the company’s agent at Thomasville, Ga.; 
the first premium on the policy having previously been paid on the 
date on which the application was made, and nothing remaining to 
be done by the insured before he was entitled to the possession of the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 220, 221, 226, 227; Dec. 
Dig. § 136[2].) 





. INSURANCE—LIFE POLICIES—ACTIONS—EVIDENCE. 


It is not shown that any material error occurred upon the trial, and the 
evidence authorized the verdict. 


- (For other cases, see Insurance, Gent. Dig. § 1709; Dec. Dig. § 665[2].) 
\ 


Error from Superior Court, Thpmas County;~ W. E. Thomas, Judge. 





* Decision rendered, June 29, 1917. 93 S. E. Rep. 95. Syllabus by the 
Court. 
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Action by Mrs. M. A. Boswell against the Massachusetts Mutual Life 
Insurance Company. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 


O’Byrne, Hartridge & Wright, of Savannah, and Theodore Titus, of 
Thomasville, for Plaintiff in Error. 
Pope & Bennet, of Albany, for Defendant in Error. 


NATIONAL COUNCIL, JUNIOR ORDER UNITED 
AMERICAN MECHANICS, vs. VAN GIESEN. (No. 8023.)* 


(Court of Appeals of Georgia, Division No. 2.) 


4. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—AC- 
_ TION—EVIDENCE 
The court did not err in excluding from the consideration of the jury the 
by-laws Nos. 58 and 59 of the National Council. 
(For other cases, see Insurance, Cent. Dig. § 2003; Dec. Dig. § 818[1].) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Suit by C. A. Van Glesen against the National Council; Junior Order 
United American Mechanics. Judgment for plaintiff on a directed ver- 
dict, and defendant brings error. Affirmed. 


Hitch & Denmark and Jno. G. Kennedy, all of Savannah, for Plaintiff 
in Error. 

Osborne, Lawrence & Abrahams, of Savannah, for Defendant in 
Error. 


* Decision rendered, June 14, 1917. 92 S. E. Rep. 1022. Syllabus by the 
Court. 


SELMAN vs. MANHATTAN LIFE INS. CO—MANHAT- 
TAN LIFE INS. CO. vs. SELMAN. (Nos. 8126, 8127.)* 


(Court of Appeals of Georgia, Division No. 2.) 


1, INSURANCE—PREMIUM NOTE—NONPAYMENT—EFFECT— 
ACCEPTANCE OF OFFER TO EXTEND NOTE. 


Where a 10-payment endowment policy of life insurance is issued, and 
it is provided therein that it is to be as of a certain date in the 
future, and an agreement is made for term insurance to run from 
the date of the entry thereof on the policy to the time when the 
regular 10-payment policy begins, and a note is given for the amount 
of the premium due to the time named in the policy for the 10-year 


* Decision rendered, June 29, 1917. 93 S. E. Rep. 60. Syllabus by the 
Court. 
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insurance to begin, in order to make the policy effective the note 
must be paid when due or the time of payment extended by proper 
authority. (a) If the time of payment is extended, the note must be 
paid within the extended period. (b) Propositions made by the in- 
surance company to extend the time of payment of the note, or of 
the premium, must be accepted by the insured, before they will be 
binding on the company. 

(For other cases, see Insurance, Cent. Dig. §§ 243-245; Dec. Dig. § 137[4].) 


Error from Superior Court, Chattooga County; Moses Wright, 
Judge. : 

Action by O. A. Selman, administrator, against the Manhattan Life 
Insurance Company. Judgment for defendant, and plaintiff brings error, 
while defendant takes a cross-bill of exceptions. Affirmed on main bill 
of exceptions, and cross-bill of exceptions dismissed. 


Jno. D. & E. S. Taylor, of Summersville, and H. L. Lanham, of 
Rome, for Plaintiff in Error 

Robt. C. & Philip H. Alston, of Atlanta, and Maddox & Doyal, of 
Rome, for Defendant in Error. 


— ——_—_ © ¢ @—___—__ -— 


RATHBUN et At. vs. NEW YORK LIFE INS. CO.* 
(Supreme Court of Idaho.) 


INSURANCE—LIFE INSURANCE—CONDITION OF HEALTH— 
LIABILITY ON POLICY. 


Where R., desiring life insurance, applied in writing to the insurance 
company for such insurance, and agreed that the policy of insurance 
applied for should not take effect unless the first premium was 
paid and the policy was delivered to and received by him during his 
lifetime and while he was in good health, and after applying for the 
policy and before the delivery thereof R. was stricken with appendi- 
citis, from which he died five days after he received the policy, said 
policy having been sent tc him by mail from the insurance company’s 
branch office in Spokane, Wash., in total ignorance of the changed 
condition of R.’s health, and R.’s friends thereafter paid the first 
premium, which the company promptly returned when it discovered 
the fact of R’s fatal illness, held, that the policy did not take effect 
by reason of the fact that R. was not in good health at the time 
it was received by him. 

(For other cases, see Insurance, Cent. Dig. § 234; Dec. § 137[2].) 


Appeal from District Court, Latah County; Edgar C. Steele, Judge. 

Action by Julia M. Rathbun and husband against New York Lite 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 
Affirmed. fe 


4 


A. L. Morgan, of Moscow, for Appellants. 
St. Clair & St. Clair, of Idaho Falls, and Forney & Moore, of Moscow, 
for Respondent. 


* Decision rendered, June 30, 1916. Rehearing, June 26, 1917. 165 
Pac. Rep. 997. 
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FARMERS’ & MERCHANTS’ MUTUAL LIFE ASS’N vs. 
“MASON. ('No. 9264.)* 


(Appellate Court of Indiana, Division No. 1.) 


1, INSURANCE—PREMIUMS—PAYMENT BY NOTE. 

Payment of an insurance premium by note may be either absolute or 
conditional, dependant upon the parties’ intention as determined by 
the policy of the note. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


3. INSURANCE—PREMIUMS—PAYMENT BY NOTE. 


A nonnegotiable note given for insurance premiums was a conditional, 
not an absolute, payment, where the insurance certificate designated 
it as an attempted payment, and the insurer’s receipt was given for 
the note instead of the premiums. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


4. INSURANCE—FORFEITURES—PREMIUM NOTES. 

An insurance certificate providing that it should be incontestible after 
two years except for nonpayment of premiums may be contested 
after such period upon the ground that a note given for overdue pre- 
miums was not paid, where such note was not intended as an absolute 
payment, but merely to extend the time of payment. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 


5. INSURANCE—CONTRACTS—CONSTRUCTION. 


All parts of an insurance certificate should be construed together, since. 
it is presumed that idle provisions were not inserted. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 296, 297.) 
6. INSURANCE—CONSTRUCTION OF CONTRACT—FORFEIT- 
URES. 


An insurance certificate provision that it should be incontestible after 
two years, except for nonpayment of premiums, does not conflict with 
a provision lapsing the certificate where a premium note is not paid, 
but the provisions construed together, mean that the certificate may 
be contested after two years for nonpayment of premiums or notes 
given therefor. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 

7. INSURANCE—CONTRACT—BY-LAWS—NECESSITY OF DE- 
CISION. 

Whether an insurance company’s by-law regarding the policy’s lapsing 
is sufficiently definite for enforcement need not be decided, where 
the certificate definitely covers the situation. 

(For other cases, see Insurance, Cent. Dig. §§ 897, 898; Dec. Dig. 
§ 349[3].) 

8. INSURANCE — FORFEITURE— TENDERING UNPAID PRE- 
MIUM NOTE. 

An insurer did not waive a provision forfeiting the policy for non- 
payment of premiums by merely retaining a note given for premiums, 


* Decision rendered, June 21, 1917. 116 N. E. Rep. 852. 
Vol. L—21. 
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where it did not attempt to enforce it after maturity, and declined to 
accept payment after insured’s death. 


(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. 
§ 392[10].) 


9. INSURANCE—WAIVER—NON PAYMENT OF PREMIUM NOTE. 


An insurance certificate provision forfeiting the policy for nonpayment of 
premiums or premium notes is for the insurer’s benefit and may 
be waived by it. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 
10. INSURANCE — WAIVER — NONPAYMENT OF PREMIUM 
NOTE. 


That an insurer had sometimes applied commissions earned by insured on 
premiums due from him is not evidence that it waived a policy pro- 
vision forfeiting the certificate for nonpayment of premiums as to 
premiums accruing when insured had no commissions to his credit, 
since insured was not bound to wait until such commissions accrued, 
and then apply them toward overdue premiums. 


(For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392[1].) 


11. INSURANCE—ESTOPPEL—PAYMENT OF PREMIUMS. 

An ingurer will be estopped to insist upon the forfeiture of a policy 
if it either expressly or impliedly leads insured to believe that his 
premiums may be paid after the appointed day. 

(For other cases, see Insurance, Cent. Dig. § 1057; Dec. Dig. § 388[4].) 


12. INSURANCE — ESTOPPEL — FORFEITURE FOR NONPAY- 
MENT OF PREMIUMS. 


An insurer is not estopped from insisting upon the forfeiture of a policy 
for nonpayment of premiums becatise commissions earned by the 
insured had been sometimes applied on premiums due from him, and 
the policy had been reinstated after tardy payments, where no 
premiums were paid by commissions within last fifteen months, and 
insured had been required to present medical certificate, etc., to 
secure certain. reinstatements. 


(For other cases, see Insurance, Cent. Dig. § 1057; Dec. Dig. § 388[4].) 


13. INSURANCE—FORFEITURES—CONSTRUCTION. 


While forfeitures of insurance policies are not looked upon with favor, 
yet they must be enforced unless the insurer’s conduct gives a reason- 
able excuse for the insured’s default. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


14. INSURANCE—WAIVER—ADMISSIBILITY OF EVIDENCE. 

A postal card from the insurer to insured notifying him a premium was 
due on certain date was admissible on question whether the policy 
had been reinstated by accepting a premium note for ‘a period up 
to the date mentioned in the postal card. 


(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. 
§ 65414.) : 


15. INSURANCE—WAIVER—CERTIFICATE OF GOOD HEALTH. 


An insurance certificate provision that insured could be reinstated only 
by furnishing a certificate of good health, etc., may be waived. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 





Life.| Murray vs. Brotherhood of American Yeomen. 307. 


16. INSURANCE— ADMISSIBILITY OF EVIDENCE — RECEIPTS 
OF PREMIUM PAYMENTS. 

In action on insurance certificate, receipts showing premium payments 
are admissible to show that insured had performed his part of the 
contract. 

ee a - see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. 


4, 


Appeal from Circuit Court, Pike County; John L. Bretz, Judge. 

Action by Elizabeth Mason against the Farmers’ & Merchants’ Mutual 
Life Association. Judgment for plaintiff, and from an order denying 
a new trial, defendant appeals. Reversed, with instructions. 


Lucius C. Embree and Morton ¢. Embree, both of Princeton, for 


Appellant. 
John R. Brill, Frank H. Hatfield, and John W. Brady, all of Evans- 
ville, for Appellee. 


MURRAY v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 31468.)* 


(Supreme Court of Iowa.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATION IN APPLICATION—EVIDENCE. 

Evidence held to sustain finding that insured did not have tuberculosis of 
the lungs at the time she applied for mutual benefit insurance, stating 
in her application that she was not afflicted with such disease. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATION IN APPLICATION—EVIDENCE. 

Evidence held insufficient to show bad faith of insured in stating in 
applying for a mutual benefit policy that she did not have tuberculosis 
of the lungs. 

(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—MISREPRE- 
SENTATION—EVIDENCE. 

Where a blank in an application for mutual benefit insurance left for 
remarks of the examining physician employed by the insurer was 
left blank it could not be said that the insured acted in bad faith in 
saying that she did not have tuberculosis of the lungs, since the 
insurer must have relied at least in part upon the statement of its 
physician. 

(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


5. INSURANCE— MUTUAL BENEFIT INSURANCE — WARRAN- 
TIES. 

Despite recitations of the application that the answers therein are war- 
ranties, the answer of the insured that she was not afflicted with 


* Decision rendered, June 25, 1917. 163 N. W. Rep. 421. 
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pulmonary tuberculosis were representations, and: not wartanties, 
being opinionative. 


(For other cases, see Insurance, Cent. Dig. § 1860; Dec. Dig. 723[1].) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—WARRAN- 
TIES. 


Application for mutual benefit policy containing the words, “I hereby 
warrant all answers herein to be full, complete, and true without 
suppression, evasion, or concealment,’ merely warrants against in- 
sured’s misrepresentations or concealment, and does not absolutely 
warrant the truth of the statements. 


(For other cases, see Insurance Cent. Dig. § 1860; Dec. Dig. § 723[1].) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—“SUPPRES- 
SION”—“EVASION”—“CONCEALMENT.” 


In a general way the words “suppression,” “evasion,” and “concealment” 
mean to avoid by some device or strategy or the concealment or in- 
tentional withholding some fact which ought in good faith to be 
communicated. 


(For other cases, see Insurance Cent. Dig. § 1860; Dec. Dig. § 723[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Conceal—Concealment; Evasion; Suppression.) 


8. INSURANCE — MUTUAL BENEFIT INSURANCE — GOOD 
FAITH OF APPLICANT—EVIDENCE—ADMISSIBILITY. 


In an action on a mutual benefit policy in the application for which in- 
sured had stated that her brother died from lead poisoning, whereas 
in fact he died from tuberculosis, evidence that physicians had told 
her that he died from lead poisoning was admissible on the issue 
of good faith. 


(For other cases, see Insurance, Cent. Dig. § 2004; Dec. Dig. § 818[2].) 


Appeal from District Court, Polk County; Chas. A. Dudley, Judge. 

Action by plaintiff, as beneficiary on a benefit certificate issued by 
defendant to Jesse B. Murray, deceased. It was stipulated that, if plain- 
tiff was entitled to recover at all, she was entitled to recover $726.64, 
with interest. There was a trial to a jury, and at the close of all of the 
evidence defendant moved for a directed verdict in her favor. The 
defendant’s motion was overruled, and the plaintiff sustained, and judg- 
ment rendered for the amount stipulated. Defendant appeals. Affirmed. 


John D. Denison, Jr., of Des Moines, for Appellant. 
Clark, Byers & Hutchinson, of Des Moines, for Appellee. 


TUSANT er au. vs. GRAND LODGE, A. O. U. W. 
(No. 31613.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — MUTUAL BENEFIT INSURANCE — APPLICA- 
TION—EVIDENCE—ADMISSIBILITY. 


In view of Code, § 1741, requiring all insurance companies or associations 
on issue or renewal of a policy to attach thereto a true copy of the 


* Decision rendered, May 14, 1917. 163 N. W. Rep. 690. 





Life.] | Nardinger vs. Ladies of Maccabees of World. 309 


application, and section 1826, applying the same provision to mutual 
benefit associations, but providing that omission to do so shall not 
render the certificate invalid, but that if the association neglects to 
comply it shall not plead or prove the falsity of any representations 
in an action on the certificate, nor need the plaintiff plead or prove 
the application, it was proper in suit to retain enforcement of certain 
by-laws to exclude the applications of plaintiffs if not attached to 
the policies. 

(For other cases, see Insurance, Cent. Dig. § 2003; Dec. Dig. § 818[1].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE— AMEND- 
MENT OF ARTICLES—DIVISION OF MEMBERSHIP— 
POWERS. 

A fraternal beneficiary association organized under Code, §§ 1822, 1823, 
is without power by amendment or otherwise to divide its member- 
ship so as to place the younger members on a self-paying basis, and 
constitute the older members a separate division, raising their assess- 
ments to a prohibitive point and requiring them to pay their own 
losses in the separate class, though an option is provided of entering 
the class of younger members upon payment of largely increased and 
practically prohibitive rates upon the basis of becoming new members 
at the date of their transfer. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719[3].) 


Appeal from District Court, Polk County; W. S. Ayers, Judge. 

Suit in equity by the plaintiffs as members of the defendant association 
asking to enjoin the enforcement, against them of certain by-laws and 
amendments purported to have been adopted by the defendant association 
whereby the rights of the plaintiffs as certificate holders of life insurance 
will be greatly depreciated in value. There was a decree for the plain- 
tiffs, and the defendants have appealed. Modified and affirmed. 

j 

E. B. Evans and H. F. Zeuch, both of Des Moines; das Appeltiant. 

Miller & Wallingford and Roy E. Curray, all of Des Moines, for 
Appellees. 


NARDINGER vs. LADIES OF THE MACCABEES OF THE 
WORLD. (No. 20450[230].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE — FRATERNAL BENEFIT INSURANCE— FALSE 
STATEMENT IN APPLICATION—EVIDENCE. 

In an action on a beneficiary certificate issued by a benefit association, 
one defense was that deceased, a married woman, stated falsely in her 
application that she was not pregnant. The evidence sustains a find- 
ing that the statement was true. 


(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


* Decision rendered, July 13, 1917. 163 N. W. Rep..785. Syllabus by 
the Court. ; 
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4. INSURANCE — FRATERNAL BENEFIT INSURANCE — CAUSE 
OF DEATH—EVIDENCE. 

The beneficiary certificates sued on in this case exempted defendant from 
liability in the event of death from complications arising from preg- 
nancy or childbirth. The evidencé is sufficient to sustain the finding 
of the jury that death did not result from such cause. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Stearns County; John A. Roeser, Judge. 
Action by Phillip Nardinger against the Ladies of the Maccabees of 
the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


O’Malley & O’Malley, of St. Paul, for Appellant. 
Donohue & Stephens, of Melrose, for Respondent. 


a 00 


COPPLE vs. LIFE & ANNUITY ASS’N. (No. 12442.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE— ACTION —SUICIDE AND 
ASSIGNMENT AS DEFENSES—PLEADING. 

In an action on a benefit certificate of life insurance, the defense of sui- 
cide, and that plaintiff had assigned her cause of action, should have 
been affirmatively pleaded, since defendant, by merely answering the 
allegations of the petition, can try only such question of fact as 
may be necessary to sustain plaintiff’s case. 


(For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815[2].) 


Appeal from Circuit Court, Jackson County; Harris Robinson, Judge. 

“Not to be officially reported.” 

Suit by Lila Copple against the Life & Annuity Association. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Metcalf, Brady & Sherman, of Kansas City, for Appellant. 
Park & Brown, of Kansas City, for Respondent. 


* Decision rendered, June 11, 1917. Rehearing denied, July 2, 1917. 196 
S. W. Rep. 399. 


o-oo -———_ 


REMFRY vs. MUTUAL LIFE INS. CO. or New York. 
(No. 12512.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—QUESTION FOR JURY. 


In view of Rev. St. 1909, § 6937, making it a question for the jury alone 
whether matters misrepresented when insurance was written, con- 
tributed: to insured’s death, in action on a life policy, defense being 


* Decision rendered, June 11, 1917. Rehearing denied, July 2, 1917. 196 
S. W. Rep. 775. 
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that deceased represented on his application that he was not suffering 
from disease, whereas he was suffering from Bright's disease, an 
‘issue was presented for the jury on such question, where, although 
plaintiff introduced no medical testimony to contradict the testimony 
of defendant’s doctors, there was evidence of favorable report by 
insurer’s examining physicians upon the insured’s examination. 


(For other Cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


2. INSURANCE—LIFE INSURANCE—WEIGHT OF EVIDENCE. 


In action on life policy defended on the ground of misrepresentation 
of deceased as to freedom from disease, it was within the province of 
the jury to give such credit to defendant’s medical testimony as it 
saw fit. 


(For other cases, see Insurance, Cent. Dig: §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 


3. INSURANCE—LIFE INSURANCE—WEIGHT OF EVIDENCE. 


In such action, evidence of lay witnesses as to deceased’s robust appear- 
ance held not entirely devoid of evidentiary strength. 

(For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 
665[3].) 


4. INSURANCE—LIFE INSURANCE—BURDEN OF PROOF. 


In an action on a policy defended on the ground of misrepresentation of 
deceased as to freedom from disease, the burden was upon defendant 
to show that the insured was suffering at the time of the application 
from disease claimed by it. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1653; Dec. Dig. § 
646[3].) 


5. INSURANCE—EVIDENCE—PROOFS OF DEATH —ADMIS- 
SIONS—LIFE INSURANCE. 


Proofs of death furnished the insurer by beneficiary according to the 
policy, while admissible -in evidence, are but prima facie binding as 
admissions against interest, and may be overcome by proof tending 
to explain or relieve against them. 


(For other cases, see Insurance, Cent. Dig. §§ 1337, 1359-1361; Dec. Dig. 
§ 550.) 


Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

“Not to be officially published.” 

Action by Lucy W. Remfry against the Mutual Life Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


New, Miller, Camack & Winger, of Kansas City, for Appellant. 
Beardsley & Beardsley, of Kansas City, for Respondent. 
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GREY vs. INDEPENDENT ORDER OF FORESTERS. 
(No. 1893.)* 
(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL INSURANCE—ACTION ON 
POLICY—EVIDENCE. 

In an action on a fraternal beneficiary certificate, where the death proofs 
show death by suicide, a prima facie case for defendant was estab- 
lished; the certificate providing that in case of suicide a ratable por- 
tion only should be paid. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 


4. INSURANCE—CON TRACT—FOREIGN CONTRACTS. 

Rev. St. 1909, § 6945, providing that suicide shall be no defense in an 
action on an insurance policy in the absence of proof that the insured 
contemplated suicide at the time he made application, does not apply 
to a Canadian insurance contract, although sued upon in this state. 

(For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.) 


Appeal from Circuit Court, Newton County; Carr McNatt, Judge. 

Action by Mary Jane Ireland against the Independent Order of For- 
esters wherein Fannie A. Grey was substituted as plaintiff. Judgment 
for plaintiff, and both parties appeal. Reversed and remanded. 


T. J. McComb, of Oklahoma City, Okla, George Hubbert, of Neo- 
sho, —. Stephen C. Treadwell, of Oklahoma City, Okla., for Plaintiff. 
R. P. & C. B. Williams, of 'St. Louis, for Defendant. 


* Decision rendered, June 26, 1917. Rehearing denied, July 24, 1917. 
196 S. W. Rep. 779. 


= —-- Se Q— ——_ 


DAVIS vs. NATIONAL COUNCIL OF THE KNIGHTS 
AND LADIES OF SECURITY. (No. 1971.)* 
(Springfield Court of Appeals. Missouri.) 


1, INSURANCE—MUTUAL BENEFIT—WAIVER. 


Under Laws 1911, p. 292, § 22, the constitution and by-laws of a mutual 
benefit society. may validly provide that no subordinate lodge or 
officer may waive their provisions. . 


(For other cases, see Insurance, Cent. Dig. § 1908; Dec. Dig. § 755[2].) 


2. INSURANCE—WAIVER—WHAT LAW GOVERNS. 

Laws 1911, p. 292, § 22, providing that the constitution and by-laws of a 
mutual benefit society may prohibit their waiver by a subordinate 
lodge or officer, governs in actions brought in this state against foreign 
corporations, although the state of such corporation’s creation may 
recognize waivers by subordinate officials, etc. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 
* Decision rendered, June 16, 1917. 196 S. W. Rep. 97. 
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3. INSURANCE—MUTUAL. BENEFIT—INSTRUCTIONS. 

An instruction that, if a mutual benefit society accepted overdue premi- 
ums and retained them after knowing of insured’s bad health, etc., 
such retention waived a forfeiture provision, etc., held erroneous be- 
cause not requiring such knowledge to be brought home to the na- 
tional, instead of the local, organization. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826{1].) 


4. INSURANCE—MUTUAL BENEFIT—BY-LAWS. 


A mutual benefit society’s by-law that retaining an assessment should not 
waive any by-law provision until a demand had been made for the 
premium’s return only authorizes a retention of such payment during 
sufficient time for a reasonable investigation of the facts. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913, 1915, 1916; Dec. 
Dig. § 755[3].) 
5. INSURANCE—WAIVER—RETAINING PAYMENTS. 


A mutual benefit society waived a provision forfeiting policies for failure 
to pay assessments promptly where it retained an assessment with 
knowledge of the facts for several months. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-1913; 1915, 1916; Dec. 
Dig. § 755[3].) 
6. INSURANCE—WAIVER—AVOIDANCE. 


A judgment against a mutual benefit society will not be reversed in order 
that defendant may avoid its waiver of a forfeiture clause by offer- 
ing to return an assessment tardily paid. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 


7. INSURANCE—WAIVER—NATURE. 


A mutual benefit society’s waiver of a by-law provision cannot be recalled 
when once made. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 


Appeal from Circuit Court, Jasper County; David E. Blair, Judge. 

Action by Tennie F. Davis against the National Council of the 
Knights and Ladies of Security. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


James P. Mead, of Joplin, for Appellant. 
Owen & Davis, of Joplin, for Respondent. 


PARKER et at. vs. SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD. (No. 2009.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—STATUTES, 


A contract of insurance in a fraternal order does not cease to be gov- 
erned by the provisions of Laws 1911, p. 284, exempting fraternal 


* Decision rendered, June 26, 1917. 196 S. W. Rep. 424. 
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associations from all the provisions of the insurance laws other than 
those contained in the act on the ground that it does not specify the 
amount of benefits, where the policy provides for a payment of $1,000 
provided that the payment thereof shall be based upon one assessment 
on the entire beneficiary membership of the order, the full amount in 
no case to exceed the amount of one such assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.) 


2. INSURANCE—MUTUAL INSURANCE—FORM OF POLICY. 


If a fraternal insurance policy after naming the amount of benefits to 
be paid seeks by a subsequent provision to limit such liability to a 
possible indefinite amount, in contravention of Laws 1911, p. 284, such 
limitation is void. 


(For other cases, see Insurance, Cent. Dig. § 1858; Dec. Dig. § 722.) 


3. INSURANCE—M UTUAL INSURANCE— PROVISIONS FOR 
PAYMENT OF DUES. 


An insurance contract with a fraternal order does not violate Laws 1911, 
p. 293, § 25, requiring that the laws of the society shall provide that 
if the stated periodical contributions of the members are insufficient 
to pay all matured death and disability claims in full, and to provide 
for a fund required by its laws, additional, increased, or extra rates 
shall be collected, where the by-laws of the order provide for a fixed 
annual or monthly basis on the age of the member, and give the 
Sovereign Commander of the order authority to order the collection 
of one or more annual assessments or monthly installments in addi- 
tion to the regular ones, of which the clerks of subordinate lodges are 
to be notified. 


(For other cases, see Insurance, Cent. Dig. § 1858; Dec, Dig. § 722.) 


4. INSURANCE—MUTUAL INSURANCE—FORM OF CONTRACT. 


An insurance contract of a reg beneficiary association, which has 
qualified under Laws 1911,. p. 285, § 5, exempting such associations 
from the general insurance law, is subject to such act, regardless: of 
whether the form of the contract is in strict compliance therewith 
or not. 


(For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.) 


5. INSURANCE—MUTUAL INSURANCE—CHARACTERISTICS. 


A fraternal beneficiary association, not conducting its business for profits, 
but for the mutual benefit of the members and their beneficiaries, 
conducted on the lodge system, with ritualistic form of work and a 
representative form of government, is within Laws 1911, p. 285, § 5, 
exempting fraternal beneficiary associations from the operation of 
the general insurance law. 


(For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.) 


Appeal from Circuit Court, Texas County; L. B. Woodside, Judge. 

Action by Charles Parker and another agairist the Sovereign Camp 
of the Woodmen of the World. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 


Hiett & Scott, of Houston, for Appellants. 
D. E. Bradshaw, of Omaha, Neb., Robert Lamar, of Houston, and 
Barbour & McDavid, of Springfield, for Respondent. 
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SMITH vs. MYSTIC WORKERS OF THE WORLD. 
(No. 1860.)* 


(Springfield Court of Appeals. Missouri.) 


1. INSURANCE—FRATERNAL INSURANCE—WARRANTIES. 
A false warranty of good health made by insured on reinstatement under 
a fraternal insurance certificate will avoid the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1863; Dec. Dig. § 723[5].) 


2. INSURANCE — FRATERNAL INSURANCE — CONSTITUTION 
AND BY-LAWS. 


The constitution and by-laws of a fraternal association are a part of the 
contract of insurance. 


(For other cases, see Insurance, Cent Dig. §§ 1854, 1855; Dec. Dig. § 717.) 


3. INSURANCE— FRATERNAL INSURANCE—EVIDENCE— 
PRIMA FACIE CASE. 


In an action on a fraternal insurance certificate, the rule that a prima 
facie case is made out when the plaintiff introduces in evidence the 
benefit certificate, the fact of death, and a showing that the assured 
was in good standing at the time of his death, and where there is any 
doubt in the evidence as to whether there has been a misrepresentation 
made that would avoid the insurance, the question is for the jury, 
does not apply where all the evidence ‘of both plaintiff and defendant 
conclusively shows that a false statement was made; since the prima 
facie case made is based upon a presumption and is overcome by 
overwhelming and uncontradicted testimony. 


(For other cases, see Insurance, Cent. Dig. § 1009; Dec. Dig. § 825[2].) 


4. INSURANCE— FRATERNAL INSURANCE—EVIDENCE—BUR- 
DEN OF PROOF. 

The burden was on defendant to show the falsity of the statement made 
by the assured at the time of a reinstatement that he was at that time 
“in sound condition” and “good health. 


(For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


5. INSURANCE—FRATERNAL INSURANCE — SUFFICIENCY OF 
EVIDENCE. 

Evidence held to show that insured’s statement made at the time of a re- 
instatement of the policy was a warranty and a misrepresentation. 

(For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819[2].) 


Sturgis, J., dissenting. 


Appeal from Circuit Court, Stoddard County; W. S. C. Walker, 
Judge. 

Action by Isabella Smith against the Mystic Workers of the World. 
Judgment for plaintiff, and defendant appeals. Reversed. + 


J. L. Fort, of Dexter, for Appellant. 
Mozley & Woody, and Wammack & Wellborn, all of Bloomfield, for 
Respondent. 


*Decision rendered, May 21, 1917. Rehearing denied, June 26, 1917. 
196 S. W. Rep. 62. 
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DWORAK vs. SUPREME LODGE OF WESTERN BOHE- 
MIAN FRATERNAL ASQ’N er at. (No. 19502.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—FOREIGN BENEFIT SOCIETY—DOING BUSI- 
NESS IN STATE—LIMITATIONS. 

A benefit society incorporated in another state which comes into this state 
in order to do business under the permission granted by the laws of 

i Nebraska is subject to the same limitations and restrictions as such 

; an association organized in Nebraska. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 691.) 
2. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION 
BENEFICIARIES—WHAT LAW GOVERNS. 


The statute of Nebraska which specifically prescribes the persons to whom 
payment of benefits by a fraternal beneficiary association can be made | 


awe oe 


SS 


(Rev. St. 1913, § 3298) governs in all Nebraska contracts. The law 
of the domicile of a foreign association has no application to such 
contract. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934;. Dec. 
Dig. 712.) 

Hamer, J., dissenting. 


Appeal from District Court, Douglas County; Redick, Judge. 

Action by Anton Dworak against the Supreme Lodge of Western Bo- 
hemian Fraternal Association, in which the money paid into court by 
the Association was claiined by Marie Dworak and others and by William 
Dworak and others. Judgment for William Dworak and others, and 
plaintiff and Marie Dworak and others appeal. Affirmed. 


Nelson C. Pratt, of Omaha, for Anton Dworak. 

Weaver & Giller and Louis Berka, all of Omaha, for Marie Dworak 
and others. 

Stout, Rose & Wells, of Omaha, for William Dworak and others. 


* Decision rendered, July 3, 1917. 163 N. W. Rep. 758. Syllabus by 
the Court. 


OG 


KOENIGSTEIN vs. FINKE (LINDSAY, INTERVENER). 
(No. 18716.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—DE- 
PENDENT—CONSTRUCTION OF STATUTE. 

The statute should be liberally construed in determining whether the % 
beneficiary named by the insured in a fraternal beneficiary association 
is a “dependent” within the meaning of the statute. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


* Decision rendered, May 19, 1917: 163 N. W. Rep. 471. SyHabus by 
the Court. 


Life.| | Lindstrom vs. National Life Ins. Co. of U. S. 317. 


2. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
“DEPENDENT.” 


When the beneficiary named performs continued and necessary personal 
services for the insured under an agreement that the insured will 
contribute to her support by making provision for her for that pur- 
pose in his will, she is to that extent dependent upon him, and should 
be so held in construing the statute. The insured would be morally 
if not legally bound by such agreement. 


= oe) cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. Dig. 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent.) 


3. INSURANCE—FRA TERNAL BENEFICIARY INSURANCE— 
CHANGE OF BENEFICIARY. 


If the insured in pursuance of such agreement makes her the beneficiary 
in his will, and the company has notice of that fact, and of the reason 
for so doing, and does not object, but allows all parties to believe 
that such beneficiary will be recognized as such by the company, and 
afterwards, in an action upon the certificate by such beneficiary and 
the administrator of the estate of the insured, pays the money into 
court and makes no defense, this will be a sufficient change of bene- 
ficiaries in favor of the person so named by the insured. 


(For other cases, see Insurance, Cent. Dig. § 1953; Dec. Dig. § 784[5].) 


Appeal from District Court, Madison County; Welch, Judge. 

Action by Arthur J. Koenigstein, as executor of the last will and 
testament of Friedrich Finke, deceased, against Albert Finke, substituted 
as defendant in lieu of the Grand Lodge of the Order of Herman Sons 
of the State of Nebraska, in which Hattie Lindsay intervened. Judg- 
ment for defendant, and plaintiff and intervener appeal. Reversed 
and remanded, with instructions that the district court pay the money to 
the intervener. 


Allen & Dowling, of Madison, for Appellants. 
Arthur C. Mayer, of Grand Island, for Appellee. 
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LINDSTROM vs. NATIONAL LIFE INS. CO. OF UNITED 
STATES.* 


(Supreme Court of Oregon.) 


1. INSURANCE — AVOIDANCE —ES TO P PEL— PHYSICIAN’S 
FALSE ANSWERS IN APPLICATION. 


If an applicant for life insurance makes truthful statements to medical 
examiner, who, without applicant’s knowledge, changes answers to 
questions in application to make it appear that insured is a safe risk, 
insurer will be liable on the policy issued in consequence of the deceit 
of its agent. 


(For other cases, see Insurance, Cent. Dig. §§ 1011-1015; Dec. Dig. § 
379[4].) 


* Decision rendered, June 19, 1917. 165 Pac. Rep. 675. 
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2. INSURANCE—ACTION ON POLICY—REPLY — KNOWLEDGE 
OF FALSE STATEMENTS IN APPLICATION—“COLLUSION.” 


In action on a life policy, reply stating that insured signed application 
without “collusion” with medical examiner did not allege insured’s 
lack of knowledge of physician’s statements therein, the word “collu- 
sion” meaning a secret agreement and co-operation for a fraudulent 
or deceitful purpose; a playing into each other’s hands; deceit; fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Collusion.) 


3. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
—— OF FALSE STATEMENTS IN APPLI- 
CATION. 


In an action on life.policy evidence held to justify inference that insured 
truthfully answered medical examiner’s questions, and the latter 
changed answers in application without insured’s knowledge. 

Po eal cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 

-) 


7. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF RE- 
PLY—FRAUD INDUCING RELEASE. 

In action on life policy the reply was insufficient to show that benefi- 
ciary was fraudulently induced to execute alleged release, where it 
failed to charge that insurer knew falsity of representations, or that 
they were recklessly made, or that they were made with intent to 
deceive. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641[1].) 


Department 2. Appeal from Circuit Court, Multnomah County; W. 
N. Gatens, Judge. 

Action by Eda J. Lindstrom against the National Life Insurance Com- 
pany of United States of America. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded for new trial. 


A. H. McCurtain, of Portland, and Samuel R. Stern, of Spokane, 
Wash. (Bauer & Greene, of Portland, on the brief), for Appellant. 

Omar C. Spencer and Alfred A. Hampson, both of Portland, for 
Respondent. - 


—-----@e@- — 


CONNER vs. GRAND LODGE OF PYTHIAS OF SOUTH 
CAROLINA er at. (No. 9693.)* 


(Supreme Court of South Carolina.) 


INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action on a life policy, where plaintiff alleged that she was the 
legal wife of the insured, and defendant alleged that insured was 
“living with another woman as his wife,” it-cannot, after admitting 
that plaintiff was insured’s legal wife, introduce evidence that she 
was merely his concubine. 
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(For.other cases, see Insurance, Cent. Dig. § 1676; Dec. Dig. § 663.) 


Appeal from Common Pleas Circuit Court of Abbeville County; 
John S. Wilson, Judge. 

Action by Bettie Conner against the Grand Lodge of Pythias of South 
Carolina and another. Judgment for plaintiff, and defendants appeal, 
Affirmed, 


Jacob Moorer, of Orangeburg, for Appellants. 
Wm. N. Graydon, of Columbia, for Respondent. 


——————_ oq. 


STERNHEIMER vs. ORDER OF UNITED COMMERCIAL 
TRAVELERS OF AMERICA. (No. 9690.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—BURDEN OF 
PROOF. 

In action on mutual benefit certificate, allegation that insured was in 
good standing being unnecessary, it need not be proved by plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815[4].) 


2. —— BENEFIT INSURANCE—BURDEN OF 
PROOF. 


The insurer under a benefit certificate is bound to allege and prove delin- 
quency of insured to establish forfeiture of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815[4].) 


3. INSURANCE — MUTUAL BENEFIT INSURANCE— EVIDENCE 
—SUFFICIENCY. 

Evidence held to warrant refusal to submit to jury question of waiver by 
insurer under mutual benefit policy of condition as to payment of 
premium. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825[2].) 


4. ae BENEFIT INSURANCE—BURDEN OF 
PROOF. 

In action on mutual benefit certificate, where defendant pleaded delin- 
quency, the burden of proving waiver of condition as to payment was 
on plaintiff. 


(Fort other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817[2].) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
CONDITION. 

In view of Civ. Code 1912, § 2755, providing that no subordinate body of 
a mutual benefit order or any of its officers or members shall have 
the power or authority to waive any of the provisions of the laws 
and constitution of the association, and the same shall be binding 
upon the association, and each and every member thereof and their 
beneficiaries the custom of a local lodge not to declare forfeiture upon 








* Decision rendered, May 25, 1917. On petition for rehearing, June 21, 
1917. On second petition for rehearing, July 17, 1917. 93 S. E. Rep. 8. 
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delinquency: did not constitute waiver, especially where the constitu- 
tion prohibited such waiver and was agreed to by the insured. 


(For other cases, see Insurance, Cent. Dig. § 1914; Dec. Dig. § 755[4].) 


6. INSURANCE—MUTUAL BENEFIT POLICY—TIME TO SUE. 

In view of Code Civ. Proc. § 137, subd. 7, providing that an action on a 
life policy may be brought within six years, a constitutional provi- 
sion of a mutual benefit order that no action shall be brought after 
six months from disallowance of claim does not bar an action until 
after six years. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 
Gary, C. J., and Fraser, J., dissenting. 


Appeal fr6m Common Pleas Circuit Court of Richland County; John 
S. Wilson, Judge. 

Action by Sarah Sternheimer against the Order of United Commercial 
Travelers of America. Judgment on directed verdict for defendant, and 
plaintiff appeals. Affirmed. On petition for rehearing. Petition dis- 
missed. 

See; also, 103 S. C. 487, 88 S. E. 25. 


Elliott & Herbert, of Columbia, for Appellant. 
Melton & Belser, of Columbia, for Respondent. 


BUCK vs. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. (No. 13810.)* 


(Supreme Court of Washington.) 


1. INSURANCE—LIFE POLICY—“AMOUNT DUE.” 

“The amount due,” in provision of life insurance policy that it shall be 
indisputable after a year as to amount due, means the amount due in 
law and fact, and not an amount written therein by mistake as its 
cash surrender value. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


Department 1. Appeal from Superior Court, Snohomish County; 
Guy C. Alston, Judge. 

Action by Seralpha A. Buck against the Equitable Life Assurance 
Society of the United States. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded, with instructions. 


Kerr & McCord, of Seattle, for Appellant. 
Cooley, Horan & Mulvihill, of Everett, for Respondent. 


* Decision rendered, June 15, 1917. 165 Pac. Rep. 878. 
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FIRE, TORNADO, ETC. 


UNITED STATES SUPREME COURT. 


WILLIAM McCOACH, Cottecror or INTERNAL REVENUE, PETITIONER, 


vs. 


INSURANCE COMPANY OF NORTH AMERICA. (No. 475.)* 


INTERNAL REVENUE—CORPORATION EXCISE TAX—DEDUC- 
TIONS FROM GROSS INCOME—RESERVES OF INSURANCE 
COMPANY HELD AGAINST UNPAID LOSSES—“RESERVE 
FUNDS.” 

The amounts of accrued unpaid losses which fire and marine insurance 
companies are required by the state Insurance Commissioner, under 
the authority of Pa. Act. June 1, 1911, P. L. 607, to schedule each 
year as items of liabilities, are not “reserve funds required by law,” 
within the meaning of the provision of the Federal corporaticn 
excise tax law of August 5, 1909 (36 Stat. at L. 112, chap. 6), § 38, 
which permits a deduction from annual gross income of insurance 
companies subject to the tax of “the net addition, if any, required by 
law to be made within the year to reserve funds.” 

(For oe cases, see Internal Revenue, Cent. Dig. §§ 72, 73 ; Dec. Dig. 
§ 25.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Reserve Fund.) 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Third Circuit to review a judgment which reversed a judgment 
of the District Court for the Eastern District of Pennsylvania in favor 
of plaintiff in a suit to recover back taxes, with instructions to allow a 
disputed item in full. Reversed. Judgment of District Court affirmed. 

See same case below, 140 C. C. A. 167, 224 Fed. 657. 

The facts are stated in the opinion. 


Assistant Attorney General Wallace for Petitioner. 
B. F. Pepper, G. W. Pepper, and Bayard Henry for Respondent. 


PITNEY, J. ° 
This was an action brought by respondent, a fire and marine 
insurance company of the state of Pennsylvania, to recover a part 
of the excise taxes exacted of it for the years 1910 and 1911 un- 
der the Act of August 5, 1909, chap. 6, § 38, 36 Stat. at L. 11, 
112. As the case comes here, only two items are in dispute, one 
for each of the years mentioned, representing the tax upon 
amounts added in each of those years to that part of what are 
called its “reserve funds” that is held against accrued but un- 
paid losses. 


* Argued March 14, 1917. Decided June 11, 1917. 37 S. C. Rep. 709. 
Vol. L—22. 
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The act imposed upon every insurance company organized un- 
der the laws of the United States or of any state an annual excise 
tax with respect to the carrying on or doing business, equivalent 
to 1 per centum upon its entire net income over and above $5,000, 
with exceptions not here pertinent.. The second paragraph of 
§ 38 provided: “Such net income shall be ascertained by de- 
ducting from the gross amount of the income of such * * * 
insurance company * * *-~ (second) all losses actually sus- 
tained within the year and not compensated by insurance or other- 
wise, including a reasonable allowance for depreciation of prop- 
erty, if any, and in the case of insurance companies the sums other 
than dividends, paid within the year on policy and annuity con- 
tracts and the net addition, if any, required by law to be made 
within the year to reserve funds.” 

The italics indicate the particular words upon which the con- 
troversy turns; the question being whether, within the meaning 
of the act of Congress, “reserve funds,” with annual or occasional 
additions, are “required by law” in Pennsylvania, to be maintained 
by fire and marine insurance companies, other than the “unearned 
premium” or “reinsurance reserve,’ known to the general law 
of insurance. 

The district court rendered a judgment in plaintiff’s favor, 
excluding, however, the disputed items (218 Fed. 905) ; on plain- 
tiff’s writ of error the circuit court of appeals reversed this judg- 
ment, with instructions to allow the claim in full (140 C. C. A. 
167, 224 Fed. 657); and the case was brought here by writ of 
certiorari. 

Plaintiff was chartered by a special act, but is subject to the 
state insurance law. Its business is confined to fire and marine 
insurance. 

The law of Pennsylvania (Act of June 1, 1911, P. L. 607, 608) 
creates a State Insurance Commissioner with supervisory con- 
trol over the companies; provides in § 4 that he shall see that 
all the laws of the commonwealth respecting insurance compa- 
nies are faithfully executed, authorizing him to make examina- 
tions, to have access to all the books and papers of any company, 
to examine witnesses relative to its affairs, transactions, and con- 
dition, to publish the result of his examination when he deems it 
for the interest of the policyholders to do so, and to suspend the 
entire business of any company during its noncompliance with any 
provision of law obligatory upon it, or whenever he shall find that 
its assets are insufficient to justify its continuance in business; 
and whenever he finds any company to be insolvent or fraudu- 
lently conducted, or its assets insufficient for the carrying on of 
its business, he is to communicate the facts to the attorney gen- 
eral. By § 15 every insurance company is required to file an- 
nual statements with the Commissioner, upon blank forms to be 
furnished by him, such as shall seem to him best adapted to elicit 
a true exhibit of their financial condition. Sections 7, 8, and 9, 
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set forth in the margin,’ make specific provisions for ascertaining 
the reserve for different classes of companies other than life in- 
surance companies. Another act of the same date (P. L. 1911, 
p. 599) provides for judicial proceedings at the instance of the 
Insurance Commissioner looking to the dissolution of insolvent 
and delinquent companies. Its provisions need not be quoted. 

A previous act (April 4, 1873, P. L. 20, 22) required a speci- 
fied reinsurance reserve against ‘unexpired risks on fire, marine, 
and inland policies. The Act of 1911, just quoted, requires the 
maintenance of a substantially similar reserve; and, with respect 
to casualty companies, and these only, that a reserve be maintained 
against unpaid losses, based upon the amount of claims presented. 
The reference in § 9 to “reinsurance and loss reserves, as above 
defined,” is limited by what precedes it; and the section deals 
not alone with “reserves,” but requires “all other debts and 
claims” to be accounted as liabilities. 

It appears that under this legislation, and under previous stat- 
utes in force since 1873, the Insurance Commissioner has required 
plaintiff and similar companies to return each year, as an item 
among their liabilities, the net amount of unpaid losses and claims, 
whether actually adjusted, in process of adjustment, or resisted. 
And, although this practice has not been sanctioned by any deci- 
sion of the supreme court of the state, it is relied upon as an ad- 
ministrative interpretation of the law. 








1 Section 7. In determining the liabilities upon its contracts of insti?- 
ance of any insurance company other than life insurance, and the amount 
such company should hold as a reserve for reinsurance, he shall, for 
casualty insurance companies, charge one-half of the premium on all 
annual policies written within one year, and on policies written for more 
than one year he shall charge one-half of the current year’s premiums, 
plus the whole of the premiums for subsequent years. For fire insurance 
companies he shall charge 50 per centum of the premiums written in their 
policies upon all unexpired risks that have one year, or less than one 
year, to run, and a pro rata of all premiums on risks having more than 
one year to run; on perpetual policies he shall charge the deposit re- 
ceived, less a surrender charge of not exceeding 10 per centum thereof. 
For marine and inland risks he shall charge 50 per centum of the 
premium written in the policy upon yearly risks, and the full amount of 
the premium written in the policy upon all other marine and inland risks 
not terminated. 

Section. 8. He shall, in calculating the reserve against unpaid losses of 
casualty companies, other than losses under liability policies, set down 
by careful estimate in each case the loss likely to be incurred against 
every claim presented, or that may be presented in pursuance of notice 
from the insured of the occurrence of an event that may result in a loss; 
and the sum of the items so estimated shall be the total amount of the 
reserve. 

Section 9. Having charged as a liability the reinsurance and loss re- 
serves, as above defined for insurance companies of this commonwealth 
other than life, and adding thereto all other debts and claims against the 
company, the commissioner shall, in case he finds the capital of the 
company impaired 20 per centum, give notice to the company to make 
good the capital within sixty days. * * * 
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Conceding full effect to this, it still does not answer the ques- 
tion whether the amounts required to be held against unpaid 
losses, in the case of fire and marine insurance companies, are 
held as “reserves,” within the meaning of the Pennsylvania law 
or of the act of Congress, however they may be designated upon 
the official forms. As already appears, the Pennsylvania act spe- 
cifically requires debts and claims of all kinds to be included in 
the statement of liabilities, and treats them as something distinct 
from reserves. The object is to exercise abundant caution to 
maintain the companies in a secure financial position. 

The act-of Congress, on the other hand, deals with reserves 
not particularly in their bearing upon the solvency of the com- 
pany, but as they aid in determining what part of the great in- 
come ought to be treated as net income for purposes of taxation. 
There is a specific provision for deducting “all losses actually sus- 
tained within the year and not compensated by insurance or other- 
wise.” And this is a sufficient indication that losses in immedi- 
ate contemplation, but not as yet actually sustained, were not in- 
tended to be treated as part of the reserve funds; that term rather 
having reference to the funds ordinarily held as against the con- 
tingent liability on outstanding policies. 

In our opinion the reserve against unpaid losses is not “re- 
quired by law,” in Pennsylvania, within the meaning of the act of 
Congress. 

It results that the judgment of the Circuit Court of Appeals 
should be reversed and that of the District Court affirmed. 

Reversed, 











The Chief Justice and Mr. Justice McKenna dissent. _ 
Mr. Justice McReynolds took no part in the consideration or 
decision of this case. 
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APPELLATE COURT OF INDIANA. 


Division No, 1. 


GLOBE & RUTGERS FIRE INS. CO. 
vs. 


HAMILTON. 






(No. 9313.)* 





2. INSURANCE — KNOWLEDGE QF AGENT—IMPUTATION TO 
COMPANY. 

A person who acts for an insurance company in procuring a fire policy is c 
its agent, and his acts and knowledge relating to the property in- 
sured at the time the policy was executed are imputed to the company. 

(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


* Decision rendered June 21, 1917. .116 N. E. Rep. 597. 
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6. INSURANCE—CONSTRUCTION OF POLICIES. 


Since insurance contracts are usually prepared by the insurer, courts 
give them a liberal interpretation in favor of the insured, that the 
evident intention existing when the insurance was taken out may not 
be thwarted by a narrow or technical interpretation of the language 
employed. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


7. INSURANCE——FIRE INSURANCE—PROPERTY COVERED— 
“ADDITION.” 


A fire policy insuring “household furniture while contained in the one 
and one-half story frame, with shingle roof, dwelling house and 
additions,” situated in a city, covered furniture in a frame out- 
building in the rear of the house divided into three rooms and con- 
nected with the house by a cement walk, the agent having had 
knowledge when the policy was written that furniture would be 
kept in such outbuilding, since the word “additions,” as used, meant 
any and all buildings on the premises used by insured in maintaining 
his home by storing and using his household effects therein, though 
the word “addition,” as applied to buildings, usually means a part 
added or joined to a main building. 


(For other cases, see Insurance, Cent.. Dig. § 351; Dec. Dig. § 165.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Addition.) 


Appeal from Circuit Court, Putnam County; James P. Hughes, Judge. 

Action by Fay S. Hamilton against the Globe & Rutgers Fire In- 
surance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


William J. Henley, Harry A. Fenton, and Jackiel W. Joseph, all of 
Indianapolis, for Appellant. ' 
Silas A. Hays, Mat. J. Murphy, and Fay S. Hamilton, all of Green- 
castle, for Appellee. 
FELT, J. 

This is an action by appellee against appellant on a fire insur- 
ance policy. The complaint in one paragraph was answered by 
a general denial, and by a second paragraph of special answer, to 
which appellee filed a reply in two paragraphs. A trial by jury 
resulted in a general verdict for appellee in the sum of $100. 

With the general verdict the jury returned answers to certain 
interrogatories. The court overruled appellant’s motion for judg- 
ment on the answers to the interrogatories, and for a new trial, 
and rendered judgment on the general verdict from which appel- 
lant appealed and has assigned errors as follows: (1) Over- 
ruling its motion to require appellee to make his complaint more 
specific; (2) overruling the demurrer to the complaint; (3) 
overruling appellant’s demurrer to appellee’s reply to appellant’s 
second paragraph of answer; (4) overruling appellant’s mo- 
tion for judgment in its favor on the answers to the interroga- 
tories; (5) overruling the motion for a new trial. 

[1] By failing to present them in its brief, appellant has waived 
the first and second assignments. 
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Omitting formal averments, the complaint in substance 
charges that appellant, in consideration of $4, insured appellee 
against loss or damage by fire to the amount of $500 on house- 
hold furniture, etc., “while contained in the one and one-half 
story frame, with shingle roof, dwelling house and additions, 

* * * situated at No. 6 Park street in the city of Green- 
castle, Ind.”; that on July 23, 1914, while said insurance was in 
full force and effect, plaintiff sustained a direct loss and damage 
by fire to said property in the sum of $500. Copy of the policy 
is made part of the complaint by exhibit. 

The second paragraph of answer alleges, in substance, that the 
property of plaintiff insured by defendant under the policy made 
a part of the complaint has not been burned, damaged, or de- 
stroyed by fire since the date of the execution of said policy, 
while contained in the dwelling therein described. 

The second paragraph of answer alleges, in substance, that the 
residence described in the policy issued to plaintiff, Hamilton, by 
defendant, consisted of a story and a half frame building and a 
one-story outbuilding appurtenant thereto and connected there- 
with by cement walk and a solid board fence; that plaintiff’s 
household articles at and prior to the issuance of the aforesaid 
policy were located in and used by him in and about said resi- 
dence, all of which facts were then and there known to the defend- 
ant company’s agent, to whom plaintiff applied for said insur- 
ance; that said agent then and there intended such policy to in- 
clude and represented to plaintiff that it did include and cover 
all of his household furniture and personal property located in 
said residence including said outbuilding or addition appurtenant 
thereto; that plaintiff relied upon the statement and representa- 
tions of the aforesaid agent and accepted said policy and paid the 
premium required threfor; that defendant at all times knew 
plaintiff and its said agent understood that said policy included 
and covered plaintiff’s said property in the aforesaid dwelling 
including said outbuilding or addition appurtenant thereto and 
connected therewith; that plaintiff and said agent intended the 
description of said personal property in said policy to cover and 
include the household goods of plaintiff while so located in said 
dwelling and addition or outbuilding aforesaid, and believed that 
such description did so include said personal property. 

The policy in question was procured by appellee from one John 
W. Cooper, who was appellant’s local agent at Greencastle, Ind. 
He testified that he was acquainted with the buildings of appel- 
lee, occupied by him as a home; that, when appellee applied for 
insurance on his household goods, he inspected the buildings and 
considered his household goods; that he prepared the policy by 
using a form supplied him by appellant’s state agent; that he 
made and wrote in the policy the description of the property, col- 
lected the premium from appellee, and delivered to him the policy. 

[2] A person so acting for an insurance company is its agent, 
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and his acts and knowledge relating to the property insured at the 
time the policy was executed are imputed to the company. In- 
diana Ins. Co. vs. Hartwell, 123 Ind. 177, 192, 193, 24 N. E. 100; 
Humboldt Ins. Co. vs. Ashby, 57 Ind. App. 682-687, 108 N. E. 
150; Western Ins. Co. vs. Ashby, 53 Ind. App. 518-523, 102 N. 
E. 45; German Fire Ins. Co. vs. Greenwald, 51 Ind. App. 469- 
472, 99 N. E. 1011. 

[3] Where a contract is in writing, parol evidence is not admis- 
sible to change or modify it, but such testimony may be admitted 
to enable the court to properly apply the contract to the subject- 
matter, and, in case of ambiguity, to remove the uncertainty. 
This rule is invoked to enable the court to ascertain the facts and 
circumstances as they existed at the time the contract was en- 
tered into and to thereby place itself as nearly as possible in the 
position of the parties whose contract is to be interpreted. Rans- 
del vs. Moore, 153 Ind. 393-407, 53 N. E. 767, 53 L. R. A. 753; 
Doney vs. Laughlin, 50 Ind. App. 38-45, 94 N. E. 1027; Howard 
vs. Adkins, 167 Ind. 184-188, 78 N. E. 665. 

[4] Where the language employed is ambiguous or subject to 
variations in meaning depending upon circumstances and condi- 
tions, or the relation in which it was used, parol testimony may 
be received to inform the court of the conditions out of which 
the contract arose, thereby enabling it to more accurately ascer- 
tain the intent and meaning of the parties as evidenced by their 
contract. Driscoll vs. Penrod, 176 Ind. 19-23, 95 N. E. 313; 
Reed vs. Merchants’, etc., Ins. Co., 95 U. S. 23, 24 L. Ed. 348; 
Warner vs. Marshall, 166, Ind. 88-114, 75 N. E. 582. 

[5] The court will, if possible, adopt such construction of a 
written contract as will make it effectual rather than ineffectual, 
to carry out the intentions of the parties as gathered from the 
whole instrument. Driscoll vs. Penrod, supra. 

[6] Insurance contracts are usually prepared by the insurer, 
and courts therefore give them a liberal interpretation in favor of 
the insured to the end that the evident intention existing at the 
time the insurance was taken out may not be thwarted by a nar- 
row or technical interpretation of the language employed. Met- 
ropolitan Life Ins. Co. vs. Johnson, 49 Ind. App. 233-242, 94 
N. E. 785; Iowa Life Ins. Co. vs. Haughton, 46 Ind. App. 467- 
476, 87 N. E. 702; Glens Falls Ins. Co. vs. Michael, 167 Ind. 
659-666, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; 
Havens vs. Home Ins. Co., 111 Ind. 90-92, 12 N. E. 137, 60: 
Am. Rep. 689. 

The principal controversy in this appeal arises over the ques- 
tion whether appellee’s household goods destroyed by fire were 
covered by his policy, which insured them “while contained in 
the one and one-half story frame, with shingle roof, dwelling and 
additions situate at No. 6 Park street.” 

It appears without controversy, and in part by answers of the 
jury to the interrogatories, that a part of appellee’s house was 
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one and one-half stories high, and that the rear portion was one 
story high; that in the rear of such house, and about 15 feet 
distant from the rear porch thereof, on the same lot, there was 
a frame outbuilding 10 x 28 feet, divided into three rooms; that 
such building came out to the line of an alley running along the 
side of said residence; and that a solid board fence was attached 
thereto and ran back along the alley to the main house; that a 
cement walk ran from the house to such outbuilding, which was 
enteréd from the walk by a door; that the room in said building 
nearest the main house, when the insurance was written and at 
the time of the fire, was used as a storage room for household 
effects and furniture; that at the time of. the fire personal prop- 
erty of appellee to the value of $70.75 was stored in such out- 
building and destroyed by the fire; that the damage to.appellee’s 
goods in the main building amounted to $29.25. 

Appellant contends that the insurance contract is evidenced only 
by the policy, and that it cannot reasonably be so construed as 
to cover goods situate in the aforementioned outbuilding; that 
the policy cannot be changed or modified by parol proof: 

Appellee contends that the local agent inspected the premises be- 
fore he wrote the insurance, and that both parties intended the de- 
scription, referring to the property while in the house and addi- 


tions thereto, to cover such property while in either the main _ 


building or in such outbuilding; that said outbuilding was in 
fact used as a portion of appellee’s residence, and was known to 
both parties to be so used when the insurance was applied for and 
the policy written; that, for the purpose of such contract the 
phrase, “and additions” included, and was by the parties intended 
to include, the aforesaid outbuilding. 

The contentions of appellant are in the main correct as ab- 
stract propositions of law; but, under the general rules of con- 
struction above set out we must ascertain whether the language 
used in describing the property may reasonably be construed to 
cover the same while in said outbuilding without violating the 
rules of law applicable to written contracts. The word “addition,” 
as applied to buildings, usually means a part added, or joined, to 
a main building; but such is not the exclusive meaning of the 
word. In insurance contracts, and in other written instruments, 
the use made of buildings more or less closely situated, their 
relative location, accessibility, and adaptability to some common 
end, enter into the question, and from this it follows that, in a 
limited sense, each case must be determined from its own pecu- 
liar facts. The words “addition” or “additions” may and often 
do apply to buildings appurtenant to some other building, though 
not actually in physical contact therewith. Shepard vs. German 
Fire Ins. Co., 165 Mich. 172, 130 N. W. 626, 33 L. R. A. (N. S.) 
156, notes ; Phenix Ins. Co. vs. Martin (Miss.) 16 South. 417; 
Robinson vs. Penn. Ins. Co., 87 Me. 399, 32 Atl. 996; Tate vs. 
Jasper Co., etc., Ins. Co., 133 Mo. App. 584, 113 S. W. 659; 
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Ideal Pump & Mfg. Co. vs. Amer. Ins. Co., 167 Mo. App. 566, 
152 S. W. 408; Cargill vs. Millers’, etc., Ins. Co,, 33 Minn. 90, 
22 N. W.6; Marsh vs. Concord Mut. Fire Ins. Co., 71 N. H. 253, 
51 Atl. 898, 899; Georgia Home Ins. Co. vs. Mayfield Planing 
Mills (Ky.) 119 S. W. 1190; Home Mut. Ins. Co. vs. Roe, 71 
Wis. 33, 36 N. W. 594; Pettit vs. State Ins. Co., 41 Minn. 299, 
43 N. W. 378; North British, etc., Ins. Co. vs. Tye, 1 Ga. App. 
380, 58 S. E. 110-113; Rickerson vs. German Ins. Co. of N. Y., 
85 Hun, 266, 32 N. Y. Supp. 1026; Workman vs.-Ins. Co., 2 
La. 507,-22 Am. Dec. 141-143; Updike vs. Skillman, 27 N. J. 
Law, 131; 1. J. p. 1190, and cases cited; 2 Joyce on Insurance, 
§§ 1739-1744. 

[7] Applying the foregoing principles to the case at bar, and 
viewing the policy in the light of the knowledge of the. parties of 
the location of the outbuilding and the use made of it by appellee, 
and the circumstances under which the policy was written and de- 
livered, we hold that the word “additions,” as used in the policy 
in suit, meant and was intended to mean any and all buildings on 
the premises used by appellee in maintaining his home, by stor- 
ing or using his furniture and household effects therein, includ- 
ing the outbuilding in which the main portion of the goods de- 
stroyed by fire was located as above indicated. 

We are inclined to the view that the second paragraph of an- 
swer was only an argumentative general denial to which an af- 
firmative reply could not properly be addressed. But assuming, 
without deciding, that the answer is sufficient as the parties seem 
to have treated it, we hold that the court did not err in over- 
ruling the demurrer of appellant to appellee’s special reply to the 


. second paragraph of answer. 


The same proposition runs through all the questions presented 
by the briefs on the motion for a new trial and the answers to in- 
terrogatories, and, having determined it adversely to appellant’s 
contention, it is unnecessary to consider the other questions in 
detail. 

Appellant was deprived of no substantial right, and the trial 
court committed no reversible error by any of the rulings of 
which appellant complains. 

Judgment affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


Coos. 


KELSEA 
vs. 


PHCENIX INS. CO. et at.* 


1. INSURANCE—FIRE INSURANCE—NOTICE OF CANCELLA- 
TION—WAIVER. 


In an action on a fire insurance policy, evidence held sufficient to warrant 
a jury finding that insured waived written notice of cancellation and 
the right to a tender of the return premium. 


(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


2. INSURANCE—CONDITIONS IN POLICY—WAIVER. 


The provision in a fire policy requiring the insurer to give written notice 
and tender return premium before cancellation was for benefit of 
insured and could be waived by him. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


3. INSURANCE—CONDITIONS IN POLICY—WAIVER. 


That the condition in a fire policy requiring notice and tender of return 
premium by insurer before cancellation was in conformity to the 
statute afforded no objection to its waiver by insured, as statutory 
provisions for the benefit of individuals may be waived. 


(For other cases, see Insurance, Dec. Dig. § 229[1].) 


Exceptions from Superior Court, Coos County; Sawyer, Judge. 

Assumpsit by Ira A. Kelsea against the Phoenix Insurance Company 
and another. Trial by jury, and verdict for defendants, and plaintiff 
brings exceptions. Exceptions sustained. 


Assumpsit to recover on an insurance policy placed by defendants on 
plaintiff's sawmill and machinery. The policy was issued April 24, 1914, 
by Geo. W. Stevens & Son Company, agents at Lancaster, through John 
H. Finley, their local agent at Colebrook, and was for one year. The 
property insured was destroyed by fire January 29, 1915. Proof of loss 
was duly made and filed with the defendants February 19, 1915. No 
adjustment or payment of the loss has ever been made by the defendants. 
The defendants rested their defense upon the ground that the policy 
which had been marked “Canceled July 18, 1914,” was legally canceled 
upon that day. The policy contained a provision that it might be can- 
celed at any time at the request of the insured. It also contained the 
usual stipulation that the defendants could cancel the policy, after giving 
written notice to the insured and tendering to him the return premium; 
cancellation to take effect ten days after such notice. 

The defendants claim that notice of cancellation and payment of 
return premium before cancellation could become effective had been 
waived by the plaintiff. The plaintiff denies that the policy had ever 
been canceled, and testified that he left his insurance policies with Finley, 
and that they never were in his possession; that he never had any knowl- 
edge of the cancellation of the policies, and believed them to be in force 


* Decision rendered, June 30, 1917. 101 Atl. Rep. 362. 
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at the time the mill was burned. At the close of the evidence the plain- 
tiff moved for a judgment for the amount of the insurance on the mill 
building, and also for a verdict as to the éancellation, on the ground that 
a sum equal to the rebate had never been paid or legally tendered to the 
insured. These motions were denied, subject to the plaintiff's exceptions. 
The plaintiff also excepted to the instructions of the court, and to re- 
marks of defendant’s counsel in his argument to the jury. 


Jason H. Dudley, of Colebrook, and ‘Goss & James, of Berlin, for 
Plaintiff. 


Drew, Shurtleff, Morris & Oakes, of Lancaster, Rich & Marble, of 
Berlin, and Leach & Leach, of Franklin, for Defendants. 


PLUMMER, J. 

The exceptions of the plaintiff to the denial of his motions for a 
verdict and judgment cannot be siistained. The defendants’ evi- 
dence tended to prove that Finley, who represented the defend- 
ants, notified the plaintiff that the insurance companies would 
not continue to carry the insurance on his mill because it was not 
running and requested a return of his policies; that Finley after- 
wards saw the plaintiff in Colebrook, and asked him if he had 
brought the policies, the plaintiff replied that he had not, and 
inquired of Finley in reference to writing to some one, and Fin- 
ley said that he had, but that they (referring to the insurance 
companies) would not carry the insurance unless the mill was 
running; that on July 17, 1914, the day before the defendants’ 
policy was marked canceled, the plaintiff came into Finley’s office 
at Colebrook, and gave him the policy in question, together with 
other policies on his mill, and said, “Here is these policies ;” 
that Finley told the plaintiff there would be a rebate on the 
policies, but that he did not know at that time how much; that 
there would be a credit come back in the next month’s account, 
and whenever a credit came back to come in and they would fix 
up; that plaintiff did not make any objection to the arrangement 
until after the fire; that the plaintiff never came to Finley to fix 
up, and Finley did not adjust the matter with him before the 
fire; that the plaintiff stated in the presence of three witnesses at 
Colebrook in the summer of 1914 that he had had the insurance 
policies on his mill canceled. 

[1] This and other evidence of the defendants would warrant 
the jury in finding that the plaintiff brought his insurance policies 
on his mill and machinery to Finley for the purpose of cancella- 
tion, and that there was an understanding between them that the 
policies should be canceled, and that the plaintiff agreed and un- 
derstood that the rebate on his premium was not to be paid to 
him before the cancellation became effective, but that he was to 
adjust the matter with Finley after he received a statement of 
the amount of the rebate. In other words, the testimony was 
sufficient to justify the jury in finding that the plaintiff waived 
the written notice he was entitled to in case the defendants de- 
sired to cancel his policy, and that he also waived the right to 
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the tender of the return premium. The plaintiff requested the 
court to instruct the jury that “in order for the Phoenix Insurance 
Company to cancel its policy of insurance with Ira Kelsea, the 
company or its agents must first give a written notice to the in- 
sured notifying him that they desire to cancel said policy,” and 
that “to cancel such policy the company or its agents must pay 
or tender to the insured @ sum equal to the rebate or unearned 
premium.” The court re#d these requests to the jury and stated 
that they correctly expressed the law, if-each party had insisted 
upon the compliance with the strict letter of the law; but he told 
the jury that the parties to the policy had power to waive these 
provisions in relation to cancellation, and instructed them in sub- 
stance that if the policy was canceled after the plaintiff under- 
standingly surrendered his policy for the purpose of cancella- 
tion, and agreed with Finley that he should receive the return 
premium, and adjust that matter with the plaintiff later, then 
that would-be a legal cancellation. 

[2] The plaintiff excepted to the instructions of the court re- 
lating to waiver. There was no error in the instructions. The 
plaintiff contends that, as a matter of law, he could not waive the 
provisions in the policy in reference to notice of cancellation and 
payment of the return premium. This contention cannot be main- 
tained. 

[3] The stipulations in the policy relating to notice of cancel- 
lation and payment of return premiums were for the benefit of 
the plaintiff, and no reason is perceived why he could not waive 
them, the same, as it has been held, that insurance companies could 
waive provisions in’ policies that were for their benefit. Perry 
vs. Insurance Co., 67 N. H. 291, 296, 33 Atl. 731, 68 Am. St. 
Rep. 668; Gleason vs. Insurance Co., 73 N. H. 583, 64 Atl. 187; 
Levie vs. Insurance Co., 75 N. H. 551, 78 Atl. 617; Flynn vs. 
Insurance Co., 77 N. H. 431, 92 Atl. 737. The fact that the con- 
dition in the policy relative to cancellation is in conformity to the 
statute of the state affords no objection to its waiver by the 
plaintiff. “Statutory provisions for the benefit of individuals 
may be waived by those for whose benefit they are intended.” 
Battle vs. Knapp, 60 N. H. 361. The principle of waiver has a 
much broader application than the requirements, of this case 
demand. “The benefit of statutory and constitutional provisions, 
both in civil and criminal jurisprudence, may be waived by a 
party interested.” State vs. Albee, 61 N. H. 423, 428, 60 Am. 
Rep. 325. In that case it was decided that the right of a re- 
spondent under the Bill of Rights to be tried in the county where 
the crime was committed may be waived. Numberless cases in 
this and other jurisdictions might be cited where the doctrine of 
waiver has been applied, and there is no question but that the 
plaintiff could exercise it in this case. 

[4] Counsel for defendants in argument to the jury said: 
“Who is this Hollis Stevens? What kind of a chap is he to do 
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business? He went in and trimmed Hammond until he picked 
him dry.” To these remarks the plaintiff excepted. Hollis Ste- 
vens was a witness for the plaintiff and had given material tes-, 
timony in the case. There was no evidence to justify this state- 
ment. Hammond and Stevens had been partners, but there was 
no testimony that Stevens had cheated Hammond, and it cannot 
be fairly inferred from the evidence. This unwarrantable argu- 
ment was for the purpose of convincing the jury that one of the 
plaintiff’s material witnesses was a dishonest man, and that his 
testimony was not entitled to credit. It was prejudicial, and 
transcended the limits of legitimate advocacy. Robertson vs. 
Madison, 67 N. H. 205, 29 Atl. 777. Whenever counsel in argu- 
ment goes outside of the evidence, and makes statements that. 
are material and prejudical to the case, the verdict, if in favor 
of his client, must be set aside, unless he immediately retracts 
them, requests that the jury be instructed to disregard them, and 
obtains a finding by the presiding justice that “the error was 
cured and did not affect the result.” Greenfield vs. Kennett, 69 
N. H. 419, 45 Atl. 233; Story vs. Railroad, 70 N. H. 364, 376, 
48 Atl. 288; Hallock vs. Young, 72 N. H. 416, 422, 57 Atl. 236. 
There being no retraction of the objectionable remarks, nor 
finding by the court in reference to them, the verdict cannot be 
permitted to stand. 

Exceptions to denial of motion for verdict and judgment and 
to instructions overruled; exception to argument sustained; 
verdict set aside; new trial granted. All concurred. 


COURT OF APPEALS OF NEW YORK. 





GAFFEY et AL. 
vs. 


ST. PAUL FIRE & MARINE INS. CO* 


INSURANCE— SETTLEMENT CONTRACT—REMEDY FOR 
BREACH. 


Where plaintiffs’ auto, insured by defendant for $2,500, was burned, and 
plaintiffs filed claim for total loss, and defendant disputed it, and of- 
fered to settle it for $2,000, or to ship the car for repairs, and plain- 
tiffs elected to accept the proposition for repairs, stating that defend- 
ant must make the car as good as before the fire, and not delay too 
long, and defendant then wrote plaintiffs that it had made arrange- 
ments to ship the car and would at once proceed with the repairs, and 
that it estimated that it would take about four weeks for repairs, a 


Decision rendered, June § 1917. 116 N. E. Rep. 778, 
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settlement contract arose, terminating all rights under the policy con- 
tract, so that the only remedy thereafter was for breach of the new 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Agnes Gaffney and another against the St. Paul Fire & 
Marine Insurance Company. From a nonunanimous judgment and order 
of the Appellate Division (164 App. Div. 381, 149 N. Y. Supp. 859) re- 
versing the judgment of the Trial Term, which dismissed the complaint 
on the merits, and ordering a new trial,-defendant appeals. Reversed, 
and judgment of Trial Term affirmed. 


William J. Roche, of Troy, for Appellant. 
H. D. Bailey, of Troy, for Respondents. 


Hoean, J. 

May 1, 1911, defendant issued to plaintiffs a policy of insur- 
ance upon an. automobile delivery truck, wherein it insured 
plaintiffs to an amount not exceeding $2,500 against loss or 
damage by fire. By the terms of the policy the automobile in- 
sured (body, machinery, and equipment) was by agreement of 
the parties valued at the sum for which the same was insured, 
namely, $2,500. The policy provided :— 

“25. This company shall be liable to pay hereunder such pro- 
portion of any ascertained loss or damage as the sum insured 
bears to the said valuation.” 

“12. In ascertaining the amount of any partial loss or dam- 
age, only the cost of repairing, or, if necesasry, replacing, the 
parts damaged or destroyed, including the charges incidental 
thereto, shall be considered.” ; 

October 11, 1911, the automobile became disabled on the high- 
way between the city of Troy, the residence of plaintiffs, and 
Ballston Spa, Saratoga County. The truck was left on the road- 
way, and on October 12th the fire occurred. This action was 
brought on the policy to recover for the loss resulting therefrom. 
Upon a trial of the action the complaint was dismissed at the 
close of the case. Upon appeal from the judgment entered 
thereon the Appellate Division, by a divided court, reversed the 
judgment and granted a new trial. From such order and judg- 
ment the defendant appeals to this court. 

The plaintiffs on October 23d filed a proof of loss, claiming 
the loss sustained by them at $2,500. Under date of October 25, 
1911, defendant’s general agents addressed a letter to the plain- 
tiffs, which reads :— 


“St. Paul Fire & Marine Insurance Company. 
“New York, October 25, 1911. 
“Messrs. Sage & Gaffey, 800 River street, Troy, N. Y.—Gen- 
tlemen: We have before us our inspector’s report in reference 
. to the damage to your automobile truck insured under policy 
No. 56492, and have to advise that as the car was damaged and 
taken apart to a considerable extent prior to the fire, and the 
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extensive damage done by the fire was in consequence of this, 
there are a number of items, therefore, that we are not respon- 
sible for, such as the damaged gears, crank case, chains, etc., 
and in view of these circumstances we will settle this claim on the 
basis of paying you $2,000, or we will have the car shipped to 
New York for repairs. Please let us hear from you at once as 
to which of these propositions you desire to accept.” 
“Yours very truly, Whiton & Merges, General Agents, 

“A. W. S. By A. Whelpley.” 


On October 26, 1911, plaintiffs replied to the letter as follows: 


“Troy, N. Y., Oct. 26, 1911. 
“Messrs. Whiton & Merges—Gents: In reply to yours of the 
25th, will say that, if you make the car as good as before the 
fire and not delay us too long, that will be all right. As far as 
the missing parts are concerned, the only part taken after we 
discovered the fire were the chains. We have located them. The 
rest of the stuff we look to you for. 
Yours truly, Sage & Gaffey, 
“800-802 River St., Troy, N. Y.” 


November 2, 1911, defendant’s agents wrote the plaintiffs, 
stating in effect that they had made arrangements to have the 
truck shipped to New York and would at once proceed with the 
repairs. The letter further stated, “We estimate that it will take 
about four (4) weeks to repair it in,” and requested the plain- 
tiffs to forward by express at once any parts they might have 
which were not with the truck. The plaintiffs had knowledge 
of the whereabouts of the chains belonging to the truck, as 
stated by them in their letter of October 26th. Upon the trial 
one of the plaintiffs testified that the chains were not sent as 
requested, and gave as a reason therefor “that they were up 
there on the ground; I didn’t send them down; I thought, if 
they wanted them, they could come after them.” No further 
action was taken by plaintiffs after the letter of November 2d. 
The defendant wrote plaintiffs on November 10, 1911, advising 
them that the repairs had been started, that they had not heard 
from them in reference to shipping the chains, and asked them 
to ship them, as defendant did not wish to delay the work. 

Plaintiffs did not reply to any letters addressed to them by 
defendant after the 2d of November. They did not complain of 
the action of the defendant in moving the truck from Saratoga 
County to the city of New York for the purpose of making re- 
pairs thereon. January 8, 1912, defendant addressed a letter to 
the plaintiffs, informing them that the truck which had been 
damaged by fire, giving the number of the same, had been fully 
repaired and made as good as before the fire according to corre- 
spondence and agreement in the letter of plaintiffs of October 
26, 1911; that upon receipt of advices from plaintiffs the de- 
fendant would, as agreed, attach to the car, free of expense, any 
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model of body which plaintiffs would suggest, not to exceed the 
cost of the body upon the car originally concerning which they 
asked to be advised. The letter also tendered to plaintiffs the 
machine so repaired, and offered to deliver the same to them 
at Troy, or any other place they might name, free of expense, 
upon receipt of such information as to place of delivery. The 
plaintiffs made no reply to this letter, and subsequently com- 
menced this action. 

It is important to consider the relations existing between the 
parties prior to the commencement of this action. The plaintiffs 
on October 23, 1911, filed proof of loss, claiming to be entitled 
to the sum of $2,500 for a total loss. They received from the 
defendant the letter of October 25th referring to the inspector’s 
report as to the damage, and were informed in substance that 
the defendant denied liability for at least a portion of the dam- 
age done, by reason of the fact that the car had been taken apart 
prior to the fire, and in view of the circumstances the defendant 
offered to pay to the plaintiffs $2,000 or have the car shipped to 
New York for repairs, and asked plaintiffs which of the prop- 
ositions they desired to accept. Upon receipt of that proposition 
the plaintiffs had the right: (1) To reject both propositions, and 
seek a recovery as for a total loss, for which they had filed proof 
of loss; had they done so, the defendant, under the fourteenth 
clause of the policy, would be entitled, if so advised, to have the . 
amount of loss ascertained by appraisers; (2) accept the sum 
of $2,000 in cash; (3) allow defendant to have the car shipped 
to New York for repairs. Plaintiffs did not insist upon’ their 
rights under the policy. They did not agree to accept $2,000 in 
cash, but did elect to accept the proposition to have the car re- 
paired. Their letter of October 26th to defendant was tanta- 
mount to saying: We accept your proposition to have the car 
shipped to New York for repairs, but you must make it as good 
as new and not delay us too long. 

On November 2d plaintiffs had knowledge that defendant had 
arranged to ship the truck to New York, and on November 10th 
that the truck was there, and work thereon had been commenced. 
From that fact but one conclusion is deducible, namely, the de- 
fendant assumed the obligation “to make the car as good as it 
was before the fire, and not delay too long,” and thus comply 
with the conditional acceptance by plaintiffs of the proposition in 
their letter of October 26th. The defendant did not give to plain- 
tiffs any assurance as to the length of time necessary to make 
the repairs. It merely made an estimate of the time at about 
four weeks. Defendant*was entitled to a reasonable time within 
which to make the repairs. Plaintiffs never made complaint 
that the work was unreasonably delayed, or that the car was not 
as good as it was before the fire. They remained silent and per- 
mitted defendant to complete the repairs, and when defendant 
tendered the truck to them, and offered to deliver it to them free 
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of expense, they did not acknowledge the letter, but remained 
silent until upwards of five months, when they commenced this 
action to recover $2,500 under the policy for a total loss of the 
car. 

The election of plaintiffs to have the car repaired, and the un- 
dertaking of defendant to make the repairs within a reasonable 
time, created a contractual relation between the parties, which 
terminated all rights of both parties under the policy contract. 
Such substituted contract deprived defendant of asserting any 
rights or option it had under the policy, and deprived plaintiffs 
under the circumstances of this case of any right to assert a 
claim under the policy. The only remedy, if any, either party 
thereafter had, was for breach of the new or substituted 
contract. Morrell vs. Irving Fire Insurance Co., 33 N. Y. 429, 
88 Am. Dec. 396; Wynkoop vs. Niagara Fire Insurance Co., 91 
N. Y. 478, 43 Am. Rep. 686; Heilmann vs. Westchester Fire 
Insurance Co., 75 N. Y. 7. 

The order of the Appellate Division should be reversed, with 
costs to appellant in the Appellate Division and this court, and the 
judgment entered at Trial Term affirmed. 

Chase, Collin, Pound, and Crane, JJ., concur. 
Andrews, J., concurs in result. Hiscock, C. J., absent. 
Order reversed, etc. 


= 


FARMERS’ MUT. FIRE ASS’N vs. STEED. (No. 8108.)* 
(Court of Appeals of Georgia, Division No. 2.) 


2. INSURANCE—FIRE POLICIES—CONDUCT. 

The contract of insurance sued upon, having been breached in material 
particulars by the plaintiff, is void and unenforceable. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335[4].) 


3. INSURANCE—FIRE POLICIES—LIABILITY OF INSURER. 

The promise of an adjusting agent to pay the loss under an insurance 
contract breached by the insured is not binding on the insurance com- 
pany where the agent is without authority to waive the stipulations 
of the policy. 

(For other cases, see Insurance, Cent. Dig. § 1084; Dec. Dig. § 394.) 


Error from Superior Court, Murray County; A. W. Fite, Judge. — 
Action by W. H. Steed against the Farmers’ Mutual Fire Association. 
There was judgment for plaintiff, and defendant brings error. Reversed. 


Maddox, McCamy & Shumate, of Dalton, for Plaintiff in Error. 
H. H. Anderson, of Chatsworth, and W. E. Mann, of Dalton, for 
Defendant in Error. 


* Decision rendered, June 18, 1917. 93 S. E. Rep. 75. Syllabus by the 
Court. 


Vol. L—23. > 
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JEFFERSON FIRE INS. CO. vs. BRACKIN. (No. 472.)* 
(Supreme Court of Georgia.) 


1. INSURANCE—SUIT ON FIRE INSURANCE POLICY—ADMIS- 
SION—SPECIAL DEMURRER. 


It was not erroneous to overrule a special demurrer to the allegation in 
the petition, viz.: “A copy of said proof of loss and the offers 
therein contained is hereto attached.” 


(For other cases, see Insurance, Cent. Dig. §§ 1588, 1589; Dec. Dig. § 631.) 


2. a ella INSURANCE—PETITION—SPECIAL DE- 

It was not erroneous to overrule the special demurrers to the following 
allegations in the petition: “That there is no reason in law or 
morals why payment should be delayed; that petitioner has offered 
to comply with each and every term of said policy, and to submit to 
any examination, has always been ready and willing and is now ready 
and willing to furnish all of the information within his knowledge, 
and the failure and refusal of said company, the Jefferson Fire In- 
surance Company of Philadelphia, to pay said loss is willful and 
malicious and done with the view and intent to injure and damage 
your petitioner and to force petitioner into useless and unnecessary 
litigation.” 

(For other cases, see Insurance, Cent. Dig. § 1607; Dec. Dig. § 638.) 


3. INSURANCE — FIRE INSURANCE—IRON-SAFE CLAUSE— 
WARRANTY—CAUSE OF ACTION. 


Where a fire insurance policy contains what is known as the “iron-safe 
clause,” this clause is a warranty binding on the insured; and where 
the plaintiff, suing on such a policy, shows by his petition that the 
policy contains such a clause, but fails to allege compliance therewith, 
or reasons for noncompliance, no cause of action is set out. 


(For other cases, see Insurance, Cent. Dig. §§ 853, 1593, 1596, 1598; Dec. 
Dig. §§ 335[4], 634[1].) 


Error from Superior Court, Decatur County; E. E. Cox, Judge. 

Suit by G. B. Brackin against the Jefferson Fire Insurance Company. 
Judgment for plaintiff, motion for new trial overruled, and defendant 
brings error. Reversed. 


Will H. Krause, of Bainbridge, and Smith, Hammond & Smith, of 
Atlanta, for Plaintiff in Error. 
T. S. Hawes, of Bainbridge, for Defendant in Error. 


* Decision rendered, June 12, 1917. 92 S. E. Rep. 930. Syllabus by the 
Court. 
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PONTIAC MUT. COUNTY FIRE & LIGHTNING INS. CO. 
vs. SHEIBLEY. (No. 11336.)* 


(Supreme Court of Illinois) 


1. INSURANCE—SUBROGATION—PARTIES. 


A fire insurance company after paying a claim cannot sue parties causing 
the fire in its own name, but suit must be brought in insured’s name 
for the use of insurer. 


(For other cases, seé Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


3. INSURANCE—SUBROGATION—AMOUNT OF RECOVERY. 


Where a fire insurance company paid a claim then co-operated with the 
insured in suing a railroad for setting the fire, and obtained a smaller 
judgment than demanded, insured could not avoid repaying the in- 
surer the amount of the policy from such judgment upon the ground 
- the insurer’s payment plus the judgment did not exceed his actual 
Oss. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


4. INSURANCE—SUBROGATION—AMOUNT OF RECOVERY. 


Where a fire insurance company paid a claim, co-operated with insured in 
suing railroad for causing the fire, and while judgment was pending 
on appeal offered to accept less than the amount it paid if insured 
decided to compromise the case, which he did, the insurer can re- 
cover the reduced amount it offered to take, irrespective of whether 
the insured agreed to pay it since without such offer it could have 
recovered the entire amount it paid insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


5 alata et ACTION AGAINST THIRD 
PAR 


Where a Aas insurance company paid a claim, and assumed an equal part 
with the insured in suing a railroad for setting the fire insured can- 
not charge money expended for attorney’s fees against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1508, 1511, 1515, 1516; 
Dec. Dig. § 606[1].) 


Appeal from Appellate Court, Second District, on Appeal from Cir- 
cuit Court, Livingston County; George W Patton, Judge. 

Action by the Pontiac Mutual County Fire & Lightning Insurance 
Company against W. M. Sheibley. Judgment for plaintiff was affirmed 
by the Appellate Court, which granted a certificate of importance, and 
defendant appeals. Affirmed. 


Arthur H. Shay, of Streator, for Appellant. 
Bert W. Adsit, of Pontiac, for Appellee. 


* Decision rendered, June 21, 1917. 116 N. E. Rep. 644. 
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CONTINENTAL INS. CO. vs. BAIR Et at. (No. 8983.)* 
(Appellate Court of Indiana, Division No. 1.) 


1, — AUTHORITY—CONSENT TO MORT- 
AGE 


A fire insurance company’s written authority to its local agent to consent 
in writing to the assignment of.a policy authorizes him to orally con- 
sent to a mortgage of the insured property. 

(For other cases, see Insurance, Cent Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375[1].) 

2. INSURANCE—WAIVER—WHAT MAY BE WAIVED. 

A fire insurance policy provision that no waiver unless written upon or 
attached to the policy is binding, and that an unauthorized incum- 
brance of the property avoids the policy, are stipulations in favor of 
the company which it may waive by express agreement or conduct. 

(For other cases, see Insurance, Cent. Dig. §§ 952-954; Dec. Dig. § 376[1].) 


3. INSURANCE—WAIVER—MORTGAGE OF PROPERTY. 

Fire insurance policy provisions requiring the insurer’s consent to the 
mortgage of property to be indorsed in writing on the policy, and 
that no policy provision can be waived except by written indorsement 
on the policy, are waived where the company’s authorized agent orally 
agreed to indorse its consent to a mortgage of the insured property 
on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1024; Dec. Dig. § 386.) 


Appeal from Circuit Court, Tipton County; James M. Purvis, Judge. 
On petition for rehearing. Petition overruled. 
For previous decision, see 114 N. E. 763. 


Burke G. Slaymaker, of Indianapolis, for Appellant. 
Alfred Ellison, of Anderson, for Appellees. 


* Decision rendered, June 22, 1917. 116 N. E. Rep. 752. 


BIG CREEK DRUG CO. vs, STUYVESANT INS. CO. 
(No. 19259.)* 


(Supreme Court of Mississippi, Division B.) 


INSURANCE — FORFEITURE OF FIRE POLICY — ESTOPPEL — 
KNOWLEDGE _ OF AGENT. 

Where agent who solicited renewal fire insurance policy, inspected the 
risk, receipted for premium, and delivered the policy, had knowledge 
that the insured did not maintain an iron safe as stipulated in policy, 
similar conditions having existed in the case of the previous policy, 


* Decision rendered, June 25, 1917. 75 South. Rep. 768. 
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the insurer was bound by agent's knowledge, and was estopped to 
effect a forfeiture of the policy, and it was immaterial whether the 
agent was a soliciting agent or a general agent of his company, since 
he was the only agent with whom the insured transacted business. 

(For other cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. § 
378[1].) 


Appeal from Circuit Court, Calhoun County; J. L. Bates, Judge. 

Action by the Big Creek Drug Company against the Stuyvesant In- 
surance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed and rermgnded. 


Dunn & Patterson, of Eupora, and Vardaman & Vardaman, of Jack- 
son, for Appellant. 
McLaurin & Armistead, of Vicksburg, for Appellee. 


- oq —- 


SCOTTISH UNION & NATIONAL INS. CO. vs. BAILEY. 
(No. 19263.)* 


‘(Supreme Court of Mississippi, Division B.) 


INSURANCE—FIRE INSURANCE—MORTGAGE CLAUSE— 
WAIVER. 

Where the grantee in a deed of trust covering personalty went to the 
agent of the insurer of the property against fire to get an indorsement 
on the policy agreeing that the giving of the deed of trust should not 
render the policy void, and the agent refused to make the indorse- 
ment, but said that anything the grantee and grantor did would be 
all right, there was no waiver of the policy provision that it should 
be void if the property became incumbered by mortgage. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


Appeal from Circuit Court, Choctaw County; H. H. Rodgers, Judge. 
Suit by D. E. Bailey against the Scottish Union & National Insurance 


Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


McLaurin & Armistead, of Vicksburg, for. Appellant. 
J. L. Seawright, of Ackerman, for Appellee. 


* Decision rendered, June 11, 1917. 75 South. Rep. 593. 


orm 


COLUMBIA FEED & GRAIN CO. vs. AMERICAN 
CENTRAL INS. CO. (No. 12430.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—ACTION ON POLICY—EVIDENCE—VARIANCE. 
Evidence in an action on a fire insurance policy held to show that it was 
the intention of the parties to a contract for insurance that the insur- 


* Decision rendered, May 21, 1917. Rehearing denied, July 2, 1917. 196 
S. W. Rep. 393. 





342 Insurance Law Journal, Vol. 50. [Sept., 1917. 


ance should be in force for one year as written, but that the premium 
should not be paid for ten to fifteen days, and not that the insurance 
should be only for ten or fifteen days, and that hence there was no 
variance between the evidence and the petition which declared on a 
written policy for one year. 


(For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665[2].) 


2. INSURANCE—INSTRUCTIONS — CANCELLATION OF POLICY 
—EVIDENCE. 

Where cancellation of the policy sued on was not pleaded, it was not 
error to instruct that, if the jury found the policy was in force prior 
to the fire, they could not consider any evidence as to a subsequent 
cancellation. 


(For other cases, see Insurance, Cent. Dig. § 1773; Dec. Dig. § 669[3].) 


Appeal from Circuit Court, Boone County; D. H. Harris, Judge. 

“Not to be officially published.” 

Action by the Columbia Feed & Grain Company against the American 
Central Insurance Company. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Leahy, Saunders & Barth, of St. Louis, and McBaine & Clark, of 
Columbia, for Appellant. 
Finley & Sapp, of Columbia, for Respondent. 


TERMINAL ICE & POWER CO. vs. COMMERCIAL FIRE 
INS. CO. (No. 11667.)* 


(Kansas City Court of Appeals. Missouri.) 


INSURANCE—FORFEITURE—FORECLOSURE PROCEEDINGS. 


A fire insurance policy provision that if, with insured’s knowledge, fore- 
closure proceedings were commenced, the policy should become void, 
was not applicable where policy was issued after publication of fore- 
closure notice; that clause not applying to conditions existing at 
time of the issuance of the policy, but relating only to breaches occur- 
ring after issuance of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 815-817; Dec. Dig. § 
328[14].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, 
udge. 
, _ by the Terminal Ice & Power Company against the Commer- 
cial Fire Insurance Company. From judgment for defendant, plaintiff 
appeals. As to first count of plaintiff’s petition, judgment reversed and 
remanded, and as to second count affirmed. 

For former decision, see 187 S. W. 569. 


Lathrop, Morrow, Fox & Moore, of Kansas City, for Appellant. 
_ Fyke & Snider, of Kansas City, for Respondent. 





_* Decision rendered, Apr. 30, 1917. On rehearing, July 2, 1917. 196 S. 
W. Rep. 408. 
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STATE MUT. INS. CO. vs. GREEN. (No. 4868.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—KNOWLEDGE OF AGENT—IMPUTATION TO 
INSURER. 

In the absence of fraud on the part of the insured, disclosures as to actual 
status of title to insured property made by the insured or the agent 
of the insured to a soliciting agent of a fire insurance company at 
the time of the taking of the application for a policy, said insurance 
agent filling out date of said application blank, presenting the same 
to insured and procuring her signature thereto, collecting the pre- 
mium for said insurance policy, and acting at all times within the 
scope of his authority, is knowledge which by law will be imputed to 
the fire insurance company issuing the policy. 


(Foe er) cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. § 
378[1]. 


2. INSURANCE—MISREPRESENTATIONS—TITLE TO PROP- 
- ERTY—ESTOPPEL. 


Where a soliciting agent of a fire insurance company is fully informed of 
the status of title to lots upon which the property to be insured stands, 
and in the usual course of his duties as such agent prepares an 
application for a policy of insurance upon such property in the name 
of the wife, the record title thereto being in the husband, the said 
property being the homestead of the insured and her husband, and 
the agent of the insurance company being fully informed of all these 
facts prior to and at the time of the taking of the application, held, 
that the insurance company is estopped to defend, in an action on the 
policy, on the ground that said application, in stating that the title to 
said property was in the wife, contained a material misrepresentation. 

eh see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. § 
378[1]. 


3. INSURANCE—INSURABLE INTEREST—HOMESTEAD. 

Where the record title to the homestead is in the husband, the wife re- 
siding with him and occupying the property as the homestead ‘of them 
both, the wife has an insurable interest in the buildings situated 
thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 140, 177; Dec. Dig. § 115[2].) 


4. INSURANCE—FIRE INSURANCE—IRREGULARITIES IN AP- 
PLICATION—WAIVER. 

A fire insurance company, by retaining the unearned premium on the 
policy with knowledge of the irregularities and misrepresentations in 
the application for insurance, thereby waived such irregularities and 
misrepresentations. 

(For other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392[1].) 


5. INSURANCE — FIRE INSURANCE — NOTICE OF LOSS — 
WAIVER. 

Insured property having been destroyed by fire, and the company re- 
ceiving notice thereof by telegram from the insured the same day the 
fire occurred and promptly sending its agents to investigate the ex- 


* Decision rendered, Dec. 21, 1915. Rehearing denied, Jan. 23, 1917. 166 
Pac. Rep. 105. Syllabus by the Court. 
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tent of the loss and such agents performing that duty, held, the com- 
me thereby waived notice of loss required under the terms of said 
policy. 

(For or cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 


6. INSURANCE — FIRE INSURANCE — PROOFS OF LOSS -- 
WAIVER. 


Where the insured property was destroyed by fire, the company being no- 
tified thereof by the insured on the day the fire occurred and within 
three days thereafter sending its agents to investigate the extent of 
the loss and the circumstances thereof, the insured notifying the 
company by letter within three days after such fire that the property 
was “a total loss,” “cause unknown,” giving the number of the policy, 
and thereafter the agents of said company, after investigating the 
circumstances of the fire and the extent of loss, reported the same 
to the company, and the said company agrees with the insured as to 
the amount of loss under the policy, and makes no objection to the 
sufficiency of the proofs of loss so rendered by the insured, but re- 


tains the statements and agreements so furnished without objection , 


until after the sixty-day limitation for filing preofs of loss as pro- 
vided in the policy has expired, no demand for additional proof of 
loss having been made by said company. Held, that the company 
waived the proof of loss requirement in the policy notwithstanding 
the execution of the general nonwaiver agreement. 


(For o cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 


8. INSURANCE—FIRE INSURANCE— DESCRIPTION OF PROP- 
ERTY—REFORMATION. 

Where the proof shows conclusively that there was a mutual mistake of 
fact, in that the insurance policy sued on contained a misdescription 
of the insured property by giving its location on block 5, while in truth 
and in fact it was situated on block 51, the court committed no error 
in reforming the policy to express the real intention of the parties. 


(For other cases, see Insurance, Cent. Dig. § 267; Dec. Dig. § 143[4].) 


10. INSURANCE—FIRE INSURANCE—PROVISIONS OF POLICY 
—WAIVER. 

Where the insurance company sends its agent or agents to investigate the 
circumstances and extent of loss by fire under their policy of insur- 
ance, and such agent or agents enter into a nonwaiver agreement with 
the insured before entering upon the discharge of their duties, held, 
that the actions and conduct of such agent or agents while acting 
under the authority of the nonwaiver agreement do not constitute a 
waiver of a compliance with the requirements of the insurance policy 
on the part of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 
§ 561.) 


Commissioners’ “wr Division No. 5. Error from District’Court, 
Alfalfa-County; Jas. B. Cullison, Judge. 

Action by M. O Grom against. State Mutual Insurance Company. 
Judgment for the plaintiff, and defendant brings error. Affirmed. 


Parker & Simons, of Enid, for Plaintiff in Error. 
Geo. W. Partridge, of Cherokee, for Defendant in Error. 
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SHAWNEE FIRE INS. CO. vs. BEATY. (No. 4727.)* 
(Supreme Court of Oklahoma.) 


INSURANCE—FIRE INSURANCE—ACTION—POLICIES. 

The conditions in an insurance policy prescribing the time amd manner of 
giving notice of loss, and the method of ascertaining the amount of 
loss, must be complied with before suit is commenced to recover on the 
policy ; and a demurrer should be sustained to a petition that exhibits 
the policy containing such conditions, but does not plead that such 
conditions were complied with or waived before suit was commenced. 

(For other cases, see Insurance, Cent. Dig. §§ 1603-1605; Dec. Dig. 
§ 634[2].) 


Error from District Court, Roger Mills County; G. A. Brown, Judge. 

Action by L. A. Beaty against the Shawnee Fire Insurance Company 
There was a judgment for plaintiff, and defendant brings error. Re- 
versed. 


Mulvane & Gault and D. R. Hite, all_of Topeka, Kan., for Plaintiff 
in Error. 


* Decision rendered, June 12, 1917. 166 Pac. Rep. 84. Syllabus by the 
Court. 


KAZARIAN BROS. vs. PROVIDENCE-WASHINGTON 
INS. CO. (No. 4972.)* 


(Supreme Court of Rhode Island.) 


2. INSURANCE—ACTION ON FIRE POLICY—NONSUITF. 

In an action on a fire policy, where the plaintiff failed to present evidence 
establishing the filing of proof of loss in accordance with the re- 
quirements of the policy, the court properly granted a nonsuit. 


(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[ 14].) 


3. INSURANCE—ACTION ON FIRE POLICY—NONSUIT. 

In an action to recover unearned premiums paid ona fire policy, where 
plaintiff failed to present evidence of a return of the policy to the 
defendant as required by the policy, the court properly granted a 
nonsuit. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Willard B. Tanner, Presiding Justice. 

Action by Kazarian Bros. against the Providence-Washington In- 
surance Company. On plaintiff’s exceptions. to the granting of a nonsuit. 


* Decision rendered, July 5, 1917. 101 Atl. Rep. 221. 
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Exceptions overruled, and case remanded to superior court for entry 
of judgment upon the nonsuit. 
See, also, 96 Atl. 839. 


William J. Brown, of Providence, for Plaintiffs. 
Claude R. Branch and Edwards & Angell, all of Providence, for 
Defendant. 


PORTER vs. DIXIE FIRE INS. CO.* (No. 9726.)* 
{Supreme Court of South Carolina.) 


3. INSURANCE — CANCELLATION — WAIVER — RETURN OF 
PREMIUM—JURY QUESTION. 


Tender back of premiums paid, made after commencement of action on 
a fire policy could not by operation of law rebut the inference of 
waiver of conditions from failure to give notice of cancellation; but 
the question whether there was a waiver should have been submitted 
to the jury. 

(For other cases, see Insurance, Cent. Dig. § 1757; Dec. Dig. § 668[1].} 


Hydrick and Fraser, JJ., dissenting in part. 


Appeal from Common Pleas Circuit Court of Union County; Jas. L. 
Peurifoy, Judge. 

Action by J. N. Porter against the Dixie Fire Insurance Company. 
From the judgment rendered, plaintiff appeals. Reversed and remanded. 


} Jno. K. Hamblin, of Union for Appellant. 
i Benet, Shand & McGowan, of Columbia, for Respondent. 


* Decision rendered, July 4, 1917. 93 S. E. Rep. 141. 


SECURITY INS. CO. vs. KELLY. (No. 1180.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


: ee - “eae ranreimecenl OF LOSS—AWARD OF ARBI- 
- 


In an action on a fire policy, where an award made pursuant to the 
provisions of the policy was irregular in omitting to state separately 
sound value and damages, and in failing to contain an itemized state- 
ment of the damages, and the award was grossly inadequate and 
out of proportion to the actual loss on the house, all of the irregu- 
larities, together with the inadequacy of the award, held to authorize 
a finding that in making the award there was a mistake as to the 


* Decision rendered, May. 30, 1917. Rehearing denied, June 27, 1917. 
196 S. W. Rep. 874. 
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amount, or that the appraisers intentionally found less than necessary 
to restore the building or cover the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1433, 1434; Dec. Dig. 
§ 574[7]}.) 


2. INSURANCE—LOSS—VALIDITY OF AWARD—FAILURE TO 
SELECT UMPIRE. 


Where a fire policy provided for the appointment of appraisers in case 
of disagreement as to the amount of loss, and required the apprais- 
ers selected by the parties to first select a competent and disinterested 
umpire, and that the appraisers then estimate and appraise the loss, 
stating separately sound value and damages, and, that if they failed 
to agree, to submit their differences to the umpire, and the award of 
any two should determine the loss, although, where the appraisers 
agreed to the award, the failure alone to select an umpire would be 
immaterial, while the third party to be selected was designated 
“umpire,” the proper construction of the policy is that he was to 
act with the other appraisers and failure to select such umpire evi- 
dences an irregularity which had the result of making the pro- 
ceedings ex parte on the part of the appraisers and is a circumstance 
which may be looked to in considering whether the award was fair. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 


3. INSURANCE—LOSS—APPRAISERS—AWARD—SUFFICIENCY. 


Where there was no agreement that notice should be given of the time 
and place of the investigation by the appraisers to determine the 
amount of the loss under..a-fire- policy or that either party should be 
present the fact that no notice was given and no opportunity offered 
to ew to present evidence would not of itself render the award 
invalid. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 


4. INSURANCE—ACTIONS—INSTRUCTIONS. 


In an action on a fire policy in which the defense was an award alleged 
to have been made under the terms of the policy, where the case 
was submitted upon special issues, and on the face of the proceedings 
the award was irregular, if not actually void, refusal of an instruc- 
tion that in the absence of fraud, etc., the award was valid and 
binding was not error. 


(For other cases, see Insurance, Cent. Dig. §§ 1781, 1782; Dec. Dig. 
§ 669[13].) 


5. INSURANCE—SUBMISSION OF ISSUES—QUESTION OF LAW 
OR FACT. 


In an action on a fire policy in which the defense was an award alleged 
to have been made under provisions of the policy, and all the issues 
of fact were covered by the instructions, and issue asking the jury 
to state whether the award was valid and properly refused, as it in- 
volved a question of law and fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1747, 1749, 1750, 1766, 1768; 
Dec. Dig. § 668[14.] 


8. INSURANCE—FIRE INSURANCE—NATURE OF DAMAGES. 


In an action on a fire policy, recovery could not be had beyond the actual 
cash value of the property destroyed with deduction for depreciation. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 
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11. INSURANCE— ARBITRATION PROCEEDINGS—RIGHT OF 
PARTY TO BE PRESENT 


Where the extent of loss under.a fies policy was submitted to arbitration, 
as the terms of the policy did not exclude the insured from going 
before the appraisers, she was within her rights in so doing and mak- 
ing a request to be heard. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; Dec. 
Dig. § 572.) 


14, INSURANCE — FIRE INSURANCE — APPRAISEMENT — 
WAIVER. 

The insurer by standing on the validity of an award, waived any further 
right to demand additional appraisement. 


(For other cases, see Insurance, Cent. Dig. § 1436; Dec. Dig. § 576[1].) 


Appeal from District Court, Dallas County; W. F. Whitehurst, Judge. 
Suit by Mrs. E. H. Kelly against the Security Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for Plaintiff in Error. 


C. M. Smithdeal, of Dallas, for Defendant in Error. 


WESTCHESTER FIRE INS. CO. vs. REDDITT. (No. 206.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


INSURANCE—FIRE INSURANCE—BREACH OF CONDITIONS. 

Condition in fire policy avoiding liability if premises were’ vacant or un- 
occupied was not violated by mere temporary absence with animus 
revertendi, caused by business and sickness, though continuing several 
months, where the premises were cared for daily by a neighbor and 
kept locked. 


(For other cases, see Insurance, Cent. Dig. §§ 770, 771; Dec. Dig. 
§ 323[4].) 


Error from District Court, Shelby County; W. C. Buford, Judge.) 
Action by W. M. Redditt against the Westchester Fire Insurance 
Company. Judgment for plaintiff and defendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris, of Dallas, for Plaintiff in Error. 
Davis & Davis, of Center, for Defendant in Error. 


* Decision rendered, June 1, 1917. Rehearing denied, June 20, 1917. 
196 S. W. Rep. 334. 
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PALATINE INS. CO., Limrrep, vs. COYLE er At. 
(No. 7406.)* 


(Court of Civil Appeals of Texas. Galveston.) 


* 3. INSURANCE—TORNADO POLICY—LIABILITY OF INSURER— 
DAMAGE FROM WIND-DRIVEN WATER. 


Under a policy insuring against “loss or damage by a tornado, windstorm, 
or cyclone * * * except.as hereinafter provided,” and thereafter 
providing that the insurer should not be liable for a loss occasioned 
by tidal waves or high water or for any loss caused by water or 
rain driven by wind, or unless the insured building should sustain 
damage to the roof or walls by force of the wind, and should then 
be liable only for such damage to the interior of the building or the 
insured property therein as might be caused by water or rain entering 
through openings made in the roof or walls by the direct action of 
the wind, the insurer was not liable for damage caused by wind-driven 
water, the combined action of wind and water waves, especially where 
there was no evidence that wind-driven water damage either neces- 
sarily or invariably attended windstorms in that vicinity. 


(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 


Error from District Court, Galveston County; Clay S. Briggs, Judge. 

Suit by B. A. Coyle and another against the Palatine Insurance Com- 
pany, Limited. Judgment for plaintiffs, and defendant- brings error. 
Affirmed in part, and reversed and. rendered in part. 


Williams and Neethe, of Galveston, and Locke & Locke, of Dallas, 
for Plaintiff in Error. 
Stewarts, of Galveston, for Defendants in Error. 


* Decision rendered, May 30, 1917. Rehearing denied, June 14, 1917. 
196 S. W. Rep. 560. 
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MARINE. . 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FirtH CIRcuIt. 


KAHMANN & McMURRAY 
vs. 


ZETNA INS. CO. or Hartrorp, Conn. (No. 2993.)* 


1. INSURANCE—MARINE INSURANCE—CONSTRUCTIVE TO- 
TAL LOSS. 


Whatever may constitute a constructive total loss under the terms of 
a marine policy, it is not incumbent upon the insured to raise and 
dock a vessel and have her repaired, in order to ascertain whether or 
not the repairs will cost the per cent of her agreed value named in 
the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1259-1261; Dec. Dig. § 481.) 


2. INSURANCE—EXTENT OF LOSS AND LIABILITY OF IN- 
SURER—MARINE INSURANCE. 


A policy of insurance on a tug provided that in case of a loss the in- 
sured use every effort to safeguard, recover, and repair the vessel, 
and that if they did not the insurer might cause it to be recovered 
and repaired for the account of the insured, contributing its own 
part of the expense. The tug struck an obstruction and was sunk, 
resting on some stumps, which caused further injury by straining and 
twisting. A surveyor employed by the owners reported that the ves- 
sel was not worth repairing, and they gave notice to the insurer of 
abandonment. The insurer refused to accept the surrender, but pro- 
ceeded to have the tug raised and repaired, and then tendered to the 
insured on conditidn of the payment of a sum claimed to be due 
from them for the repairs. Without waiving the right of abandon- 
ment, they requested a detailed statement of the account, and that a 
few days’ test be made to determine whether the boat had been 
restored to as good condition as before the accident. These requests 
were not complied with, and they brought suit on the policy. Held 
that, whether or not they had the right to abandon in the first place 
as for a constructive total loss, their requests were reasonable, and 
they could not be required to accept the vessel, unless the conditions 
offered were complied with. 


(For other cases, see Insurance, Cent. Dig. § 1251; Dec. Dig. § 484.) 


3. INSURANCE—ACTS AVOIDING POLICY—WAIVER. 


A claim by the insurer of a vessel that the policy had been avoided by 
its‘ assignment after a loss held waived, where the insurer proceeded 
to raise and repair the vessel under the provisions of the policy and 
demanded contribution from the insured. 


(For other cases, see Insurance, Cent. Dig. § 1083; Dec. Dig. § 398.) 


* Decision rendered, Mar. 29, 1917. Rehearing denied, Apr. 28, 1917. 
242 Fed. Rep. 20. ' 
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Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Suit in admiralty by Kahmann & McMurry against the A¢tna Insur- 
ance Company of Hartford, Conn. Decree for respondent, and libelants 
appeal. Reversed. 

For opinion below, see 236 Fed. 430. 


Before Pardee, Walker, and Batts, C. JJ. 


John D. Grace, of New Orleans, La., for Appellant. 
Percy S. Benedict and Frank Wm. Hart, both of New Orleans, La. 
(Bernard McCloskey, of New Orleans, La., on the brief), for Appellee. 


Barts, C. J. 

Kahmann & McMurray, appellants, instituted this suit upon 
a policy of marine insurance, issued by the A<tna Insurance Com- 
pany, appellee, on the tug Greyhound. The policy was for $2,500, 
and fixed the value of the vessel at $3,000. For the difference 
between the value as fixed and the face of the policy the owners 
became coinsurers. Other pertinent provisions of the policy are 
hereafter noted. While plying in the Atchafalaya river, on 
January 23, 1908, the vessel struck an obstruction; a hole in the 
starboard bow resulting. She was put in to shore and lines were 
made fast to the bank. Syphons were rigged up, but she imme- 
diately filled with water. She settled on stumps amidship, listing 
outboard. After sinking, the roof of the cabin and the funnei 
could be seen; the water on the shore side being from 6 to 10 
feet deep, and on the outside from 20 to 30 feet. 

Libelants telegraphed the day of the accident to respondent's 
agents at New Orleans, notifying them that the boat had sunk, and 
thereafter that she was a total wreck. On the 26th day of 
January a representative of respondent viewed the vessel, and 
shortly therafter operations to raise her were begun. On Feb- 
ruary 7th libelants made formal abandonment to respondent of 
all their rights in the wreck, and at the same time they indorsed. 
on the policy an assignment to Capt. Victor Von Schoeler of ail 
their rights, title, and interest in the policy, subject to its con- 
ditions. On February 12th agents of respondent addressed a 
letter to libelants, in which they stated that transfer of ownership 
had voided the policy, and notified them of “the cancellation of 
the policy in accordance with its terms.” On the same day, how- 
ever, the same representatives wrote the attorney for libelants, 
directing attention to section 5 of the policy, calling upon libelants 
to name a surveyor, and giving notice that, in default, a surveyor 
would be appointed by the respondent, who would cause the vessel 
to be surveyed at the expense of libelants. In accordance with 
this demand, Capt. Mark A. Morse was appointed inspector by 
the libelants, and on the 15th day of February, 1908, he made a 
report from which are taken statements as follows :-— 

“The boat shows signs of having been severely strained, as the 
caulking is hanging out of her seams, which is evidence that the 
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hull was and is strained and twisted. A complete survey cannot 
be made until the boat is dry-docked, and she should be cleaned 
of the sediment deposited over her and in her hull; but the ex- 
amination made by me of her condition as she lies shows that 
she is worthless, and in my opinion not worth repairing. Her 
machinery is in such a rusted condition, and so covered with 
sediment deposited thereon while this vessel was sunk, that it 
will be necessary to take the machinery apart and clean it up, to 
determine whether it has sustained such damage as will impair its 
use.” 
He further reported :— 


“The cabin or upper works are destroyed, and must be rebuilt. 
There is a hole in her starboard bow, where a snag penetrated, 
causing the boat to sink.” 


This report was duly delivered to attorneys for respondent. 
None of the statements was at this time or afterwards disputed, 
but some of the conclusions were contested. It developed that 
employees of respondent intentionally destroyed the cabin to 
facilitate the raising of the vessel. This report of Capt. Morse 
was made after the vessel had been raised. Immediately thereafter 
the tug was taken from the scene of the wreck and docked in the 
yard of Drackett & Terrebonne, at Morgan City. On February 
26, 1908, a survey was made by Capt. Albert Tourner, John R. 
Drackett, and T. J. Collins, and they detailed the repairs which 
they considered necessary to put the vessel in good seaworthy 
condition. On May 25th they made a report to the effect that 
the repairs indicated had been made to their entire satisfaction, 
and the opinion was expressed that the vessel was in a good and 
seaworthy condition. Libelants had no notice of these surveys. 
One of the surveyors was a member of the firm which repaired 
the vessel. One of the surveyors testified that the vessel was 
“river-worthy,” as distinguished from seaworthy. 


After the report of Capt. Morse had been received by re- 
spondent’s agents, they wrote to their attorneys, who sent the 
letter to attorneys for libelants, stating that the damaged parts 
of the Greyhound would be duly repaired, and the boat put in as 
good condition as before the accident. This letter further stated 
that the expenses incident to the repairs would amount to only 
a few hundred dollars, and suggested that, under the terms of the 
policy, these repairs would have to amount to $2,250 in order to 
justify an abandonment. The letter further stated that, in ac- 
cordance with the terms of the policy, the assured having neglected 
to recover or repair the vessel, they would continue the operations 
already begun, and cause the vessel to be repaired for account 
of the assured, and stating that due settlement would be made in 
accordance with the terms of the policy. In response, attorneys 
for the libelants wrote to attorneys for respondent :— 
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“They [Mehle & Kausler, agents] made no mention of the fact 
that Capt. Morse reported that the hull was twisted and strained. 
If your clients understood what would be necessary to properly 
take out the twist and strain, they would not have suggested a 
sum, which will not be sufficient to even clean up and paint the 
boat in a proper manner, as a sum sufficient to rebuild this 
vessel.” , 

The letter continued to the effect that the abandonment there- 
tofore made was still insisted upon, and a claim for total loss 
persisted in, and gave notice that all costs and expenses incurred 
since the abndonment, and all costs and expenses which might 
thereafter be incurred, would be at the sole cost and expense of 
respondent. 

After the repairs were made by Drackett & Terrebonne, a letter 

was addressed on March 31, 1908, by the attorneys for respondent: 
to the attorney of the owners of the tug, in which they notified 
the latter that the Greyhound— 
“is now lying at Morgan City, La., thoroughly repaired, in first- 
class condition, and that she is hereby tendered to your clients 
upon payment by them of the sum of $536.71, their proportion 
under the terms of this policy. The boat is in possession of 
Messrs. Drackett & Terrebonne, at Morgan City, and we stand 
ready at any time, upon the payment of the aforesaid amount of 
* $536.71 to Mehle & Kausler, agents, to give a written order upon 
said Drackett & Terrebonne for the delivery of said tug Grey- 
hound. This notice is sent as a formal notice of tender, of de- 
livery, although you have heretofore declared an abandonment of 
the boat. In event we do not hear from you in forty-eight hours, 
we shall take such action in the premises as we deem expedient, 
in order to minimize any further damages, if any. We inclose a 
statement of how the amount of $536.71 is arrived at.” 

In response to this letter, attorney for libelants, on April 14th, 
wrote to attorneys of respondent :— 


“In the matter of the tug Greyhound, will say that my clients 
are advised that the tug Greyhound is not in substantially as good 
order and condition as immediately preceding the accident which 
resulted in wrecking her: that because of the fact that this vessel 
at the time of her loss was hung up over two stumps, situated 
about amidships, which sustained practically her whole weight, 
and resulted in hogging her to such an extent that, notwithstanding 
the repairs, such as they are, made by your clients, she will after 
a short time drop both her ends. My clients are desirous of learn- 
ing if you will consent to a few days’ test to satisfy you on that 
point. Still further, if the gross amount for which you seek to 
hold the owners is correct as to the cost of raising and repairing 
of this vessel, then the abandonment heretofore made was fully 
justified, even to the extent of the repairs already made which 
are by no means sufficient. I would-like to have from you a de- 

Vol. L—34. 
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tailed account of the amount you seek to charge my clients wjth.” 


In response to this letter attorneys for respondent wrote :— 

“We are willing to allow the tug Greyhound a dock trial, and a 
two hours’ test in the river, provided that at test and trial we may 
be represented by the Capt. Walter Thompson, of the New Orleans 
Drydock.” 

On May 26th attorneys for respondent sent to the attorneys for 
the libelants the report heretofore referred to of the surveyors 
with reference to the repairs. Responding to this the attorney of 
libelants wrote :— 

“This is the first knowledge of any kind that I or my clients 
have had of a survey had by the underwriters. We were not rep- 
resented, and afforded no opportunity to be represented, as we 
were justly entitled to be. Therefore we refuse to recognize 
anything had or done thereby. As your clients declined to afford 
my clients a running trial of the boat, we will not consider the 
vessel in proper condition. Still further, as there has never been 
a formal adjustment of all the costs and expenses incurred, we 
do not concede that you have presented any account which 
we are legally bound to consider. I am instructed to say that, un- 
less this matter is speedily settled without further unnecessary 
delay, I will be required to bring suit under the policy to recover 
the full amount of the policy as in the case of total loss.” 

On May 28th the attorney for libelants wrote to attorneys for 
the respondent :— 

“Your offer of a dock trial and a two hours’ running test will 
not afford a sufficient test of fastenings, etc. My clients contend 
that because of the way in which the tug Greyhound was hung 
up amidships, with consequent fore and aft overhang and strain- 
ing, that it would be impossible to make the vessel sufficiently 
strong and tight to enable her to retain her shape, but that the 
vibration of her engines is bound to cause the vessel to again drop 
her forward and stern ends, cause her to leak badly and prove, not 
only unseaworthy in the extreme, but absolutely worthless as a 
vessel. The trial my clients desire was one which would prove 
or disprove the foregoing contention. We are advised that even 
now the vessel is in such a leaky condition that the services of a 
watchman are necessary to keep her from sink ng, and that she 
is so worthless as a vessel that, upon inquiry by the agents of the 
insurance company if the persons who repaired this vessel and 
retain its custody for your clients could sell her for his bill, he 
was advised that she was not worth it. You offered to give a 
written order upon Drackett & Terrebonne for the delivery of 
the boat to my clierts ‘upon the payment by them of the sum of 
five hundred and thirty-six 71/100 dollars,’ which you say is their 
proportion under the terms of the policy. My clients deny that 
the boat is in a condition to justify a tender of her, and that the 
abandonment made to you was and is justified; that if the 
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abandonment was not justified that your clients have no right to 
impose the conditions insisted upon; and again that if it was 
possible to restore the vessel to the condition she was in before 
her loss, and that you have done so, all of which is denied, even 
then you would have no right to insist upon payment in the sum 
named by you, and direct the people in whose custody you placed 
this wreck to not give it up until said sum is paid to them.” 


Paragraph 8 of the policy is as follows :-— 

“There shall be no abandonment as for a constructive total loss 
in consequence of any loss or damage, unless the cost of the 
necessary repairs required solely by the disaster (exclusive of the 
cost of raising or rescuing the vessel and taking her to the dock 
and any other general average charges) be equivalent to seventy- 
five per cent of the agreed value of the vessel, as specified herein ; 
nor shall there be any right to abandon on account of said vessel 
grounding or being otherwise detained.” 


It is insisted by respondents that the circumstances which would 
justify abandonment as for a constructive total loss did not exist ; 
that the expenses of repair, excluding the cost of raising and 
docking the vessel, were less than 25 per cent of the value of the 
vessel, instead of 75 per cent, as required by the provision as to 
abandonment. It is argued by libelants that the abondonment 
clause is in conflict with the English and American rules as to 
what constitutes a total constructive loss, and that, being at 
variance with the substantial purposes of the policy as a con- 
tract of indemnity, the clause is void. It is certainly true that, 
under the terms of this clause, a contract intended to be one of 
indemnification might become, instead, a substantial liability of 
the insured. Under its terms as written, the cost of raising and 
docking the ship might exceed the, amount of the insurance or 
the value of the vessel, and yet the vessel not be regarded as a 
constructive total loss. As the case may be disposed of upon other 
issues, it is not necessary to consider the validity of this clause. 

[1] Whatever may constitute a constructive total loss, it is 
not incumbent upon the insured to raise and dock a vessel and 
have her repaired, in order to ascertain whether or not the repairs 
will constitute 75 per cent of the agreed value of the vessel. The 
effort at abandonment, or the intention to abandon, may be in 
entire good faith, notwithstanding it subsequently appear that the 
repairs might be made for a lesser percentage than that required 
by the policy as the measure. 

[2] The facts in this case do not indicate a lack of good faith 
on the part of the owners in notifying the insurers that the 
property would be abandoned as for a total loss. No question 
has been raised as to the facts stated by Capt. Morse in his report 
upon the vessel. While his conclusions may not be accepted, his 


statement of facts is unquestioned. He reported (Record, page 
179) :— 
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“The boat is in a very bad condition, almost a complete wreck; 
the cabin or upper works are destroyed and must be rebuilt. There 
is a hole in her starboard bow where a snag penetrated, causing 
the boat to sink. This hole is covered by a patch put on by the 
wreckers while the boat was submerged, and is apparently tight; 
otherwise, the boat is in a leaky condition. As the boat lies, it is 
impossible to locate these leaks, which makes it necessary to keep 
a close watch night and day, pumping at intervals. The boat 
shows signs of having been severely strained, as the caulking is 
hanging out of her seams, which is evidence that the hull was and 
is strained and twisted. * * * MHer machinery is in such a 
rusty condition, and so covered with sediment deposited thereon 
while this vessel was sunk, that it will be necessary to take the 
machinery apart and clean it up, to determine whether it has 
sustained such damage as will impair its use.” 

In addition to making this report,’ Capt. Morse testified as to 
what he saw upon the occasion of his survey :— 

“She had been hanging on some particular point, and the over- 
hanging weight in the water had strained her so that the planking 
was twisted from the timbers, and the oakum was hanging out of 
her seams all around above water, that you could see. There was 
not a great deal of her above water, only three or four seams, and 
those seams showed that the planks were twisted from the tim- 
bers, and the oakum was all falling out.” “It [the strained and 
twisted condition] started from one end, and it was a gradual 
twist from her bow to her stern—complete twist. It was more 
in evidence just around her immediate -stern. Her stern hung 
way over, down, very much on her starboard side—starboard 
quarter, at least.” ‘The planks were started from the timbers, the 
planking was started and loose, and on the insjde, just immediately 
under her decks, her main room deck clamps showed signs of 
straining. You could not see anything below in the inside of the 
boat, because she was full of mud and dirt of all kinds; but, 
from what was in sight, there was evidence of her being badly 
strained.” “It was a general twist and strain of the boat, so 
they [deck and stiffening clamps] were loosened from the tim- 
bers; the fastenings were all loosened.” “She was making water 
very freely. The main hole in the starboard bow that snagged the 
boat had been patched up by divers from the outside, and it was 
comparatively tight; but the general condition of the boat below, 
under the boilers and around, was such that the water was coming 
through. You could see the water coming into her; she had to 
be pumped frequently, they could not leave her, day or night;- 
she had to be pumped right along. They had to keep a man day 
and night to keep it from sinking.” 


In answer to the question as to whether it was possible, by 
putting this vessel on dry dock, straightening her, and caulking 
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the seams hard, for her to subsequently retain a straight position 
when launched in the water, Capt. Morse replied :— 


“No, sir; she would go back and take that twist. If you took 
her out and caulked her as you describe, and put her back in the 
water, she would be comparatively tight, but it would not be 
permanent.” 


Capt. Morse had been selected to make this inspection under 
the terms of the policy, and the former report made by him, and 
the conditions found by him, would seem to have amply justified 
the libelants in giving notice of abandonment of the vessel as for 
a constructive total loss. Paragraph 5 of the policy provides for 
proceedings in case of loss :— 

“In case of loss resulting from any peril covered under this 
policy,.the assured shall use every effort for the safeguard and 
recovery of said vessel, by employing such means as can be 
obtained for that purpose, and, if recovered, shall cause the same 
to be forthwith repaired; and in case of neglect or refusal on 
the part of the assured, or the agents or assigns of the assured, 
to adopt prompt and efficient means for the safeguard and re- 
covery of said vessel, or to repair said vessel when recovered, then 
the said insurers are hereby authorized to interpose and have 
said vessel repaired, if she has been recovered, or to recover said 
vessel and cause the same to be repaired for account of assured, 
to the cost of which, after making any and all reductions referred 
to in clause 6 of the printed part of this policy, said company 
shall contribute in proportion as the sum herein insured bears to 
the agreed value stated in this policy. * * *” 

Whether the insured were justified in treating the wreck as a 
total loss, and refusing to have her repaired or not, the policy 
provided for the contingency of such refusal, and the insurers 
acted upon the authority given them in that contingency. Not- 
withstanding the very apparently bad condition of the vessel, and 
notwithstanding the fact that the mere raising of her and getting 
her to dock cost approximately one-third of the agreed value of 
the vessel, she was, under the provisions just mentioned, raised, 
taken to the’ shipyard, and repaired. These repairs were in ac- 
cordance with the survey heretofore referred to, of which the 
libelants had no notice; and after the repairs were completed, 
what is called a tender of the vessel was made to the insured, 
conditioned upon the payment of $536.71. Prior to this tender 
another survey was made by the same inspectors, again without 
any notice to the insured. This report stated that the vessel was 
in a good and seaworthy condition. During the interval between 
the wreck and this tender the insured had persisted in their action 
of abandonment. The insurers, on the other hand, acted upon 
the assumption that the circumstances authorizing abandonment 
did not exist. 

When the conditional tender was made, the insured asked for 
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an opportunity of ascertaining whether or not the conclusion of 
Capt. Morse that the vessel had been so strained that it could not 
be properly repaired was warranted. This request for a test was 
based upon the assumption that the vessel, having been stayed 
by stumps amidships, her bow on the port side being held up by 
lines to the bank, and her stern being in deepwater, all of the 
planks and fastenings of the vessel were strained from their 
proper position, and that the vessel was so seriously hogged that, 
while she might, after repairs, have the appearance of being sea- 
worthy, the vibrations of the engine would cause the seams to 
almost immediately open, and that she would at once go down at 
both ends. The contention does not seem to be an unreasonable 
one, and the insured were certainly warranted in apprehending 
that the views of Capt. Morse (admittedly a person of capacity 
and experience) were justified by the facts. This request for a 
test was refused; the insurers proposing as a substitute to permit 
a dock trial and a running test of two hours on the river. 


There was also, at the time of the tender, a suggestion by the 
attorney for the libelants that no proper statement had been made 
of the expenditures incurred, or said to have been incurred, by 
the respondent. The terms of the policy gave to the insurers, 
who acted under the provisions of paragraph 5, a lien upon the 
vessel for any amount which might be due as a result of the re- 
pairs made by them. In the alternative, it permitted them to have 
a personal claim against the insured. The insurers were amply 
protected in their expenditures; at least, they were amply pro- 
tected, except upon the assumption that the vessel was incapable 
of being put in a proper condition by the expenditures made by 
them, and the circumstances authorizing abandonment existed. 
The policy did not contemplate that, whenever the insurers, acting 
upon the authority given them by paragraph 5, had expenditures 
made, the insured, without opportunity to ascertain the extent 
or effect of these repairs, and without opportunity to ascertain 
the cost of the repairs, would have to pay any amount demanded 
and take the vessel. With characteristic solicitude for the in- 
surers, the policy provides that, whenever repairs are made by the 
owner, all'claims for repairs should be accompanied by vouchers, 
and by the oath or affirmation of the master that such repairs 
were actually made necessary by the accident. The policy contains 
no corresponding provision as to repairs made by the insurer; 
but certainly the insured in such case had the right to make the 
very reasonable demand expressed in the letter of the attorney of 
libelants, and certainly, unless some effort were made to meet this 
reasonable demand, the insured would be relieved from con- 
sequences which otherwise might result from the refusal to 
accept the vessel when tendered. Also the insured, warranted by 
the report of the inspector in the belief that the loss 
was total, and in the belief that such repairs as were possible 
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(not involving entire reconstruction of the vessel) would not be 
permanent in their results, but that in a very short time the vessel 
would again be unseaworthy, were justified in demanding the test 
which they requested before taking over the vessel. 

The reasonableness of the demands of libelants is further in- 
dicated by the facts developed after the conditional tender. It is 
now conceded that the demand as to the amount to be paid by the 
libelants was excessive. It is suggested that this was a mere mis- 
take. This was doubtless the case, but the mistake was a sub- 
stantial one, and one which would have been ascertained, and 
could have been corrected, if the reasonable request of the insured 
had been met. The insurers could very well have afforded to 
make an uncgnditional tender, inasmuch as they were amply pro- 
tected by the lien upon the vessel, and by, in the alternative, a 
charge against the owner, there was no reason for the tender 
being at all conditional; and certainly, if a condition was to be 
imposed, it should have been one measured by the rights of the 
insured: 

The request of the insured that they be permitted to make a 
test of the vessel was entirely reasonable, and the refusal to ac- 
quiesce in this request indicated a lack of confidence on the part 
of the insurer in the result of the work which had been done in 
the way of repairs. The subsequent history of the vessel strongly 
suggests that the views primarily expresséd by Capt. Morse were 
correct, and the evidence indicates that after the repairs were 
made the effect of the strains of which he spoke was easily dis- 
cernible. Capt. Morse testified to the following effect :— 

“T saw this vessel in the water after they had worked on her 
at the shipyard. I did not go aboard of her.” “Q. At the distance 
from which you saw her, what was her condition in regard to the 
vessel’s being in line? A. She was not in line. She still appeared 
to be dropped down at the stern and twisted; she still appeared 
to be hogged and twisted.” 

This statement referred to a condition existing very shortly 
after the repairs. Capt. Morse also testified that Mr. Drackett, 
the shipbuilder, stated to him that he would not take the vessel 
for what it cost to repair her. Asked as to the effect of runn.ng 
the engine on a vessel which, had sustained injuries such as the 
Greyhound had sustained, which had been worked on, and which 
still had a twist or kink in the hull to the extent that he saw in 
her, Capt. Morse testified :— 

“Well, if her engines were running, and not in fit condition to 
stand the vibration, she would go right back into her former 
shape and leak. The caulking would not be tight.” 

Asked what would be the proper course for the shipwright to 
take out of the hull such a twist as he saw in the Greyhound, he 
replied :— 

“The course would be to put her on straight blocks, and take a 
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twist out of her, shoe it out of her, or screw it out of her, what- 
ever method would be adopted; there are different methods.” 


He stated that it would be necessary to probably renew the 
planking where it was strained, and put in new fastenings, new 
clamps, and new planking; that when a hull had such a twist as 
the Greyhound had, the fastenings are strained in every direction ; 
that his impression was that it would be necessary to have a new 
stern and a new frame to make the Greyhound a strong boat; that 
the Greyhound was in such condition that she could not have been 
put in dry dock and her planking and timbers put in the condition 
in which they were originally; and they would have to be taken 
out and new onés put in. He also stated that, after having seen 
the vessel after the repairs, he had no reason for changing his 
opinion, primarily expressed, to the effect that she was not worth 
repairing. 

Capt. Thomas L. Morse testified that he saw the Greyhound 
while she was in the shipyard, and stated to the proprietor that— 
“he has a pretty hard job to overcome, that the boat was pretty 
badly twisted, and that he would have to do a great deal of work 
on her, and that I did not think he could get her straightened out 
again.” 

He testified that after the repairs were made the Greyhound 
was laid up alongside an abandoned vessel belonging to his com- 
pany. He noticed that she had water in her; that she was on a 
mud flat, and could not sink further, and stated :— 

“She was worth what she would bring for old junk—a couple 
of hundred dollars.” 

It appears from the evidence that after the repairs were made, 
and notwithstanding the fact that a watchman was kept aboard 
_the tug, she sank as far as the mud would permit. Some year or 
more afterwards she became a total wreck by reason of a great 
storm. 

To offset these specific statements of Capt. Morse and the 
actual experience of the Greyhound is the testimony of 
Mr. Drackett, who repaired her, and Mr. Collins and Mr. Tourner, 
who reported on her condition, that the vessel was, after repairs, 
in better condition than before the accident. It may be that the 
testimony is not conclusive as to the condition of the vessel after 
the repairs, and especially with reference to her condition as com- 
pared to the condition prior to the accident; but it certainly in- 
dicates that the insured were not unreasonable in requesting that 
tests should be made of her. 

Assuming that the abandonment was not, under the terms of 
the policy, justified as of a constructive total loss, and that the 
insurers were warranted in raising the tug and having her re- 
paired, there was an obligation on their part to make a proper 
showing to the insured as to the amount of expenditures iade. 
and the further obligation of turning the vessel over to the 





————. 
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owners in as good condition as prior to the accident. While the 
duty is upon the libelants to prove their cause of action, this 
obligation would seem to be sufficiently met by proof that the 
accident occurred under conditions which imposed liability upon 
the insurance company; that the company, under the terms of the 
policy, took charge of the vessel; that the company refused to > 
restore the vessel to insured, except upon payment of a sum in 
excess of what was due; that the company refused to give an 
opportunity to the insured to ascertain whether or not the vessel 
was in the condition in which it was prior to the accident; and 
that it is no longer possible for the insurers to restore the vessel. 

[3] After the accident the insured made a transfer of the 
policy to Capt. Von Schoeler, indorsing this transfer on the back 
of the policy. A provision of the policy is to the effect that :— 

“This policy shall become void * * * upon any assign- 
ment of this policy, * * * unless notice is given to this com- 
pany, and the same be approved and indorsed hereon in writing by 
an officer or duly authorized agent of the company.” 


The assignment having been made, notice was given to the 
company; without any suggestion of an injury resulting to the 
company from such assignment, and without assigning any reason 
for such action, the company declared the policy void because of 
the assignment made to Von Schoeler. It will not be necessary 
for us to consider whether such a provision in the policy can be 
arbitrarily used to defeat rights which have already. arisen there- 
under. It is enough to say with reference to the matter under 
consideration that, after having declared the policy voided by 
reason of this assignment, the insurers raised and docked the 
vessel and had her repaired, and made demands upon the insured 
for the.costs of the repairs, They (the insurers) treated their 
cancellation as ineffective; and, since the insured had not com- 
plained of this, we see no reason why we should take a different 
view. 

The judgment of the District Court will be reversed, and judg- 
ment here rendered for the libelants in the amount of their policy, 
with interest. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


BULKELEY 
vs. 


BROTHERHOOD ACCIDENT CO.* 


1. INSURANCE—ACCIDENT INSURANCE—CHANGE OF OCCU- 
PATION. 


The act of setting off a single firework is not a change of occupation 
from that of a gardener to that of user or. handler of fireworks, 
within the provision of an accident policy. 


(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.) 


2. INSURANCE— ACCIDENT INSURANCE—VOLUNTARY EX- 
POSURE TO DANGER. 


Evidence that the bombs were ordinarily safe, that from one to two 
minutes usually elapsed between the lighting of the fuse and the 
explosion of the charge, which threw the bomb upwards, and that 
insured, his-employer, and members of the family had set off a great 
many of them on other occasions, is enough to show that the act of 
setting off in the usual'way a bomb, a firework, was not a voluntary 
— to unnecessary danger, within the provision of an accident 
policy. 


(For other cases, see Insurance, Cent. Dig. § 1180; Dec. Dig. § 461[1].) 


Appeal from Superior Court, Hartford County; Milton A. Shumway, 
Judge. ‘ 

Action by Morgan G. Bulkeley, administrator, against the Brother- 
hood Accident Company on a policy of health and accident assurance. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


The plaintiff’s decedent, Oscar L. Johnson, a gardener in the plain- 
tiff’s employ, was injured by the explosion of a firework called a bomb, 
intended to be fired by placing it in a mortar and lighting a fuse. Some 
of these fireworks, left over from the previous Fourth of July, were 
found about the premises, and Johnson was seen to take a bomb and 
mortar from plaintiff's garage toward an open place near by. Nobody 
witnessed the accident, but an explosion was heard, and Johnson was 
observed rolling on the grass trying to extinguish a fire burning in the 
clothing about his neck and chest. Two days afterwards Johnson died in 
consequence of burns and wounds received from the explosion of the 
bomb. While being taken to the hospital Johnson was asked, “What 
happened?” and said that it went off sooner than he expected, and some- 
thing about a quick-burning fuse. 

The policy exempts the defendant from liability for injuries caused 
by “voluntary exposure to unnecessary danger,” and provides that in case 
of injury after the insured has “changed his occupation to one classified 
by the company as one more hazardous than that herein stated” the com- 
pany’s liability shall be only for the amount which the premium would 





* Decision rendered, June 14, 1917. 101 “Atl. Rep. 92. 
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have purchased at the rate fixed by the company for such more hazardous 
occupation. 

The complaint alleges that the insured duly fulfilled all the conditions 
of the insurance on his part, and that the death was not from any cause 
excepted in the policy. _The answer leaves the plaintiff to his proof as to 
the facts, denies that the assured fulfilled the conditions of the insurance, 
alleges that the injury was caused by voluntary exposure to unnecessary 
danger, and, as an alternative defense, that the assured had changed his 
occupation, and was engaged in using or handling fireworks when ‘in- 
jured, whereby the company’s liability was reduced to $200, in respect of 
which a tender is pleaded. 


Stewart N. Dunning, of Hartford, for Appellant. 
Warren B. Johnson, of Hartford, for Appellee. 


BEACH, J. (after stating the facts as above). 

[1,2] It is too plain for discussion that the act of setting off 
a single firework is not a change of occupation from that of 
gardener to that of a user or handler of fireworks. 

The other ground of defense, that the injury was caused by 
voluntary exposure to unnecessary danger, rests upon the determi- 
nation of a motion to correct the finding by erasing therefrom the 
finding that the death was not from any cause excepted in the 
policy, and by substituting therefor a proposed finding that the 
plaintiff offered no evidence to show that decedent did not volun- 
tarily expose himself to unnecessary danger. It is, however, un- 
necessary to follow the defendant’s argument any further, be- 
cause the finding of the trial court is supported by the evidence, 
and the defense of voluntary exposure to unnecessary danger is 
disposed of on the merits in the plaintiff’s favor. There was 
evidence tending to show that the bombs were ordinarily safe, that 
from one to two minutes usually elapsed between the lighting 
of the fuse and the explosion of the charge which threw the bomb 
upward, and that the decedent, his employer, and members of the 
employer’s family had set off great numbers of them at In- 
dependence Day celebrations. This was enough to show that the 
act of setting off one of these bombs in the usual way was not 
a voluntary exposure to unnecessary danger. 

[3] Then the question remained whether Johnson attempted to 
set the bomb off in some unusual way, or in some other way vol- 
untarily exposed himself to unnecessary danger in setting it off. 
On this point his declarations made while being taken to the 
hospital are relevant and admissible, and they make it more 
probable than otherwise that the accident occurred because of a 
defective quick-firing fuse. Defendant excepted to the admission 
of these declarations, and now makes the claim that they were too 
vague and indefinite to be admitted in evidence. This, however, 
was the fault of the witness to whom the declarations were made, 
who was obliged to give the substance of what was said because 
he could not remember the words. Taking these disconnected 
phrases as expressing the substance of Johnson’s declarations, 
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there is no difficulty whatever in supporting the finding of the 
trial court that the death was not from any cause excepted in the 


policy. 
There is no error. The other Judges concurred. 


————90@ 


SUPREME COURT OF IOWA. 





GLENDY 


US. 


NATIONAL TRAVELERS’ BENEFIT ASS’N. (No. 31287.)* 


1. INSURANCE—ACTION FOR FAILING TO ISSUE POLICY— 
EVIDENCE. 


In an action against an insurance company for negligently failing to issue 
an accident policy, evidence as to the short time that elapsed between 
the making of the application and the time the insured was injured, 
and of the circumstances, held to justify a direction of verdict for 
defendant. 


(For other cases, see Insurance, Cent Dig. §§ 192, 193; Dec. Dig. § 128[2].) 


Appeal from District Court, Tama County; B. F. Cummings, Judge. 

Action at law to recover $1,000 on account of the alleged negligence 
of the defendant and its agents in not issuing a policy for accident in- 
surance. Trial to jury, and at the close of all the evidence the court sus- 
— — motion for a direct verdict. The plaintiff appeals. 
Affirmed. 


S. C. Huber and M. W. Hyland, both of Tama, for Appellant. 


PRESTON, J. 

Plaintiff is administratrix of the estate of deceased, Charles 
Harding, and was named beneficiary in an application for an ac- 
cident insurance policy in defendant company. Deceased was a 
son of plaintiff. On July 1, 1914, deceased made written appli- 
cation to one M. T. O’Connell for an accident policy of $1,000 in 
defendant company. 

O’Connell, as a witness, says he had no license from the state 
of Iowa to write insurance. At the time O’Connell took this appli- 
cation his business was driving for one Leanord, who was agent 
for defendant company. Leanord had been out of town for some 
days, or perhaps weeks, before O’Connell took the application in 
question; O’Connell claims that he had some arrangement with 
Leanord to take applications, and that Leanord left some blanks, 
although O’Connell says he thinks the Harding application was 


163 N. W. Rep. 352. 
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not made on one of the blanks left by Leonard. O’Connell says 
that he sent in other applications, some of which were accepted 
by defendant, and that the company sent him blank applications 
and a letter requesting him to write applications. This is denied 
by defendant, and the letter was not produced. The defendant 
also denies that it issued policies on applications sent in by 
O’Connell previous to the application in question. It may be that 
under the record it should be held that within a short time after 
deceased was injured O’Connell was authorized to take applica- 
tions. But the question is, of course, whether O’Connell was the 
agent of defendant at the time Harding’s application was taken. 
This is one of the questions argued, but we think the case should 
be determined on another ground. On the back of the application 
is a statement, “First payment, with application, $4.00,” and ap- 
pellant concedes in argument that, “On the back cover of the 
application there is a statement to the effect that the first premium 
must accompany the application,” but argued that because of the 
position of this statement on the application, it would not bind the 
applicant. The evidence of the defendant’s officers, testifying as 
witnesses, is that it was the universal rule of the company that the 
money must accompany the application. At one place in his tes- 
timony O’Connell says he thinks that he sent the application and 
the premium to the company in the same envelope, and that the 
first payment was sent by post office money order. The money 
order or the record thereof in the post office department was not 
produced. The application was received by the defendant com- 
pany of Des Moines, July 7, 1914, and the company has ever 
since retained the application. No policy was ever issued. De- 
fendant denies that the premium was received at the time of the 
application, and shows that it never was received by it. O’Connell 
testifies that Harding did not pay the $4 at the time that he made 
the application, but that he was to come in later and pay it, and 
that he did so either on July 4th or 11th. Both of these dates 
are on Saturday. We shall later set out the evidence on this 
point, but say now that, under the record, there can be but little, 
if any, dispute, but that, taking the record altogether, it was on 
Saturday the 11th. 


Deceased was injured by a fall from a hayrack on Monday 
July 13th. The time of the day is not shown, but it was before 
4 o’clock in the afternoon; he was taken to the hospital at, or 
before, 4 o’clock. The undisputed evidence is that in the ordinary 
course it would take from two to four days for an application to 
be sent from Tama to Des Moines and a return of the policy, that 
the average would be three days, but that this would depend some- 
what upon the number of applications being received by the com- 
pany, and that they were taken up in the order of their receipt. 
Testimony also shows that during the month of January, 1914, 
defendant received about 3,000 applications, and that in July, 
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1914, 6,000, and that the increase was so great that the company 
could not break in help sufficient to take care of the increase in 
business. 


[1] The defendant’s motion to direct a verdict was upon several 
grounds, and if it was good upon any ground, it would work an 
affrmance. We think the motion was good on the ground that, 
under the undisputed evidence, and as a matter of law, the plaintiff 
failed to show any negligence of the company or its agents. We 
think it was not required to issue a policy until the first premium 
had been paid. We think that the payment of the premium was 
required, and that the company would not be required to issue 
a policy, nor would the agent be required to send in the application 
until it was paid, at least the company could not be held to be 
negligent for issuing the policy if it refused on that ground. It 
is at least doubtful, under the record, whether O’Connell was at 
that time the agent for defendant; if he was not, then defendant 
would not be required to issue a policy on the application alone, 
even though O’Connell had received the premium. The premium 
never was received by the company, and, as said, it was not paid 
by the applicant to O’Connell until Saturday evening, July 11th, 
at 9 or 10 o’clock, so that at the most it was at least two days 
from the time of the payment of the premium to O’Connell to 
the time when deceased was injured, and one of these days was 
Sunday, leaving less than two days’ time within which the appli- 
cation be sent in to Des Moines, acted upon, and the policy re- 
turned to Tama. 


Appellee relies upon the case of Duffie vs. Bankers’ Life Ass’n 
of Des Moines, 160 Iowa, 19 139 N. W. 1087, 46 L. R. A. 
(N.S.) 25, where it is held, substantially, that where the applicant 
has done all he could, or was required to do, it should be held 
that there is reasonable probability that the policy would have been 
issued but for the delay and negligence of the company or its 
agents. Appellant says too that, under the doctrine of that case, 
the question as to whether there was unreasonable delay was for 
the jury. That was the holding in that case where the delay was 
about thirty days. But where, as in the instant case, the circum- 
stances were such, and the time so short as shown by the undis- 
puted evidence, it becomes, as we have said, a matter of law. 

Referring a little more in detail to the testimony of O’Connell 
as to the date of the payment of the premium and some other 
matters, he says :— 


“After taking the application, I did not report to the company 
until it was sent in; did not ask company anything relative to it 
before sending it in; remitted the money for Harding’s applica- 
tion to the company when I gave the receipt. He (Harding) told 
me he would pay me the next Saturday night after this applica- 
tion, and I gave him the receipt when he paid; that was Saturday, 
and it went in Monday, if I remember right. Do not remember 
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date I gave receipt to Mr. Harding; I think it was Saturday, 
because he said he would be in Saturday, and it seems to me it 
was Saturday evening, 9 or 10 o'clock; yes, it was Saturday 
evening previous to when he was hurt. I could not tell you if he 
was hurt the Monday after he paid. If July 4th was on Saturday 
and July 11th on Saturday, I would not say which date he paid, 
because I did not keep any track of it. If the receipt shows July 
11th, it must be the date he paid me the money; if the receipt 
shows July 11th, I sent the application in the Monday following, 
which was the 13th, I think.” 
Redirect examination :— 


“It was the 4th day of July he paid me, or the evening before, 
but he agreed to pay it Saturday night.” 

Appellant concedes that the receipt given by O’Connell for the 
premium is dated July 11th. We think that, under the record, a 
finding that deceased paid this premium prior to Saturday evening, 
July 11, 1914, would not sustain a verdict of the jury had they 
so found. It should be said, further, that the application shows 
that appellant was a farmer, and one of the questions therein is 
as to whether his total income was at least $600 annually, and he 
answered, “No.” The evidence of the defendant’s officers is that 
they did not issue a policy on Harding’s application, because there 
was no money accompanying the application, and because the 
applicant could not qualify for insurance; that they did not issue 
policies where the income of a farmer is less than $600, and for 
other reasons. We are of the opinion that under this record a 
verdict for plaintiff could be sustained, and that therefore the 
court rightly directed a verdict. 


[2] 2. At the close of plaintiff’s testimony, the defendant 
moved the court for a directed verdict, which was overruled, and 
at the close of all the testimony the motion was renewed with 
an additional ground, and this was sustained. Appellant con- 
cedes the rule to be that appellee, to save his motion, must renew 
it at the close of all the evidence, but says that under the rule an- 
nounced in Phillips vs. Phillips, 93 Iowa, 615, 61 N. W. 1071, and 
like cases, that the court, having held in the first ruling that there 
was sufficient evidence to take the case to the jury, he could not 
put himself in the place of the jury and weigh the evidence and 
pass upon the credibility of the several witnesses. This is the 
rule where plaintiff has, as the court found in the Phillips Case, 
made a case. But, as said by Mr. Justice Deemer in McGlade vs. 
City of Waterloo, 156 N. W. 680, there are some exceptions to this 
rule. In the Phillips Case, at page 617, the court said that at the 
conclusion of plaintiff’s evidence the court held that plaintiff 
had made a case requiring its submission to the jury, and this 
court said that that holding was undoubtedly correct, and again at 
page 618 the court said that if, as the court properly held, the 
contestants when they closed their evidence in chief had overcome 
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the burden which the law cast upon them, and had in addition 
thereto made a prima facie case requiring the submission of the 
issue of mental capacity to the jury, it does not matter what 
evidence was thereafter introduced, the case was for the jury. 
But suppose the court in ruling on the first motion was in error, 
and that in fact the evidence was not sufficient to sustain a 
verdict for plaintiff, had one been returned, is the court thereafter 
precluded from changing his mind if satisfied that he was in error 
in the first ruling? And would he be precluded from granting a 
new trial if he was satisfied from the entire record that the verdict 
was not sustained? It was said in the McGlade Case that :— 


“If at the conclusion of plaintiff’s testimony there is enough to 
take the case to a jury,” etc. 


We think this means that if there is, in fact, sufficient evidence 
to take the case to the jury, then the introduction of further 
testimony by defendant leaves the matter for the determination of 
the jury unless, as in that case, the physical facts are such and so 
strong as to show that on the whole case a verdict for plaintiff 
was not warranted, then the court may sustain the verdict at the 
close of all the testimony. In the present case one of the ques- 
“tions was whether it was reasonably probable that defendant 
would have issued the policy had defendant and its agents been 
free from delay and negligence. The trial court may have 
thought at the close of plaintiff’s testimony that there was a jury 
question as to whether deceased, Harding, had done all that was 
required of him in the payment of the premium on July 4th or 
11th, and that if the jury should find that it was on the 4th there 
might be a jury question as to whether there was unreasonable 
delay. 


We think that the testimony of O’Connell itself, taken altogether, 
shows that it was on the 11th but the defendant introduced in 
evidence a letter from O’Connell which we think has a tendency to 
show that he did not incldse the Post Office order for $4 with the 
application, and that it had not then been paid. There is some 
other testimony bearing on this question; and, as said, the receipt 
shows that it was paid on the 11th of July. In addition to this the 
officers of defendant testified that the policy would not have been 
issued for the reasons before stated. So that, taking the entire 
record together, we think that a verdict for plaintiff could not be 
sustained. 

[3] 3. Lastly, it is urged by appellant that the court erred in 
refusing to permit plaintiff to introduce testimony as to oral 
statements made by the agent at the time of the taking of 
the application. Such statements might or might not be proper. 
If the agent had attempted to give his legal opinion in regard to 
some question in connection with the application, it might not be 
proper. 

Appellant states in argument what he expected to show, and if 





A.& H,|-. Dunn-vs. Standard Life & Ace,.Ins. Co. 369 


we could consider that, it is, to say the least, doubtful whether 
it would be competent, but there is nothing in the record to in- 
dicate, either from the form of the question or by an offer to 
prove, what plaintiff sought to show. 

It is our conclusion that the judgment of the district court was 
right, and it is therefore affirmed. 

Affirmed. 

Gaynor, C. J., and Weaver and Stevens, JJ., concur. 


ST. LOUIS COURT OF APPEALS. 


Missourl. 





DUNN 
vs. 


STANDARD LIFE & ACCIDENT INS. CO. (No. 14714.)* 


1. INSURANCE—ACCIDENT INSURANCE. 

A policy insuring against bodily i injuries through ° ‘external, accidental and 
violent means,” “disability from sickness,” and death from sunstroke, 
freezing, or hydrophobia, held not to insure against death from disease. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


2. INSURANCE—ACTION—BURDEN OF PROOF. 

In action on accident insurance policy for death insurance, plaintiff has 
the burden of proving death resulting from causes covered by the 
policy. 

(For other cases, see Insurance, Cent. Dig. 8 1659-1662, 1664; Dec. Dig. 
§ 646[6].) 


3. INSURANCE--CONSTRUCTION OF POLICY. 

The rule that insured is entitled to the most favorable construction of a 
policy does not apply to an ambiguous policy. 

(For other cases, see Insurance, Cent, Dig. § 295; Dec. Dig. § 146[3].) 


5. INSURANCE—ACTION—EVIDENCE—ADMISSIBILITY. 


In action om accident insurance policy, plaintiff claiming it covered death 
from disease, insurer could introduce its charter and certificate to 
do business in the state, and the fact that the insured would have 
had to pay a much larger premium for an ordinary life policy, to 
show its power and authority and in further proof that the policy 
was not a lifesinsurance policy. 


(For other cases, see Insurance, Cent. § 1673; Dec. Dig. § 651[1].) 


* ae and submitted, May 8, 1917. Opinion filed, June 6, 1917. 196 
S. W. Rep. 100. 
Vol. L—25. 
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Appeal from St. Louis Circuit Court; Wm. M. Kinsey, Judge. 
Action by Emma P. F. Dunn against the Standard Life & Accident 
poeueneen Company. From judgment for plaintiff, defendant appeals. 
eversed. 


M. U. Hayden, of St. Louis, for Appellant. 
Jones, Hocker, Hawes & Angert, of St. Louis, for Respondent. 


REYNOLDS, P. J. 

This is an action on an insurance policy. It is averred in the 
petition that on July 2, 1909, the defendant, for the consideration 
of $35 then paid to it, issued and delivered to William E. Dunn 
its policy or contract, whereby it promised and agreed to insure 
Dunn for a term of twelve months from July 14, 1909, “against 
death caused by accidental means or by sickness,” in the sum of 
$5,000, the policy being made payable in case of death to plaintiff. 
It is averred that Dunn died on February 24th, 1910, his death 
“caused by disease, to-wit, by agina pectoris.” Averring that 
defendant had been notified of the death of Dunn immediately 
after that occurred and that plaintiff made due proof of the 
death and demanded payment of the sum of $5,000, but that 
defendant, denying liability under the policy, had refused pay- 
ment, judgment is demanded for that and interest thereon at 
6 per cent per annum from April 9, 1910, and for costs. 

The answer upon which the case was tried admits the incorpor- 
ation of defendant, averring that it was incorporated and organ- 
ized under and by virtue of the laws of the state of Michigan, 
and that it was doing business in the state of Missouri; admits 
that the policy sued on herein was issued and delivered to Dunn 
but denies all other averments in the petition. 

For, further answer it is averred that the policy sued on is 
known and described as a “Standard Accident and Limited Sick- 
ness” policy, and that in and by its terms the defendant expressly 
agreed that if Dunn should suffer any disability as the result of 
certain diseases mentioned in the policy, including angina pectoris, 
and any of said diseases should wholly and entirely disable and 
prevent him from performing any and all of the business of his 
occupation, the defendant company would pay to him the sum of 
$25 per week during this disability, and that it was expressly 
provided that if Dunn died as the result of any of said diseases the 
limit of defendant’s liability under the policy should be only the 
amount of weekly indemnity specified which had accrued at the 
time of his death. It is expressly averred that the defendant did 
not agree to pay any sum of money upon the death of Dunn re- 
sulting from disease. 

The answer further avers that defendant, incorporated under 
the laws of the state of Michigan, at the time the policy in ques- 
tion was issued, was not authorized or empowered to enter into any 
contract of life insurance, or any insurance contract, other than 
accident instirance and for the payment of weekly benefits in 
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certain cases, and that under the certificate of authority issued to 
it by the insurance department of this state, it was not authorized 
to enter into any contract of insurance providing for the payment 
of any sum in the event of death from angina pectoris, or any 
other disease, but on the contrary was only authorized to do the 
business of accident, health and employers’ liability insurance 
within this state at the time the policy was issued. Issue was 
joined on these affirmative defenses by reply. 

The cause was tried on an agreed statement of facts admitting 
the incorporation of the defendant under the laws of the state of 
Michigan, and that it was doing business in this state in the year 
1909, and at the times mentioned in the petition, under authority 
of a certificate issued by the insurance department of this state. 
It is further admitted that plaintiff is the widow and beneficiary 
of the insured and that in July, 1909, defendant issued its policy 
to plaintiff’s husband, plaintiff being the beneficiary, the premium 
on which was $35; that that was duly paid and that the policy 
was in force for twelve months from the 14th of July, 1909, the 
insured dying February 24th, 1910. By the stipulation it is fur- 
ther provided that defendant’s charter, as amended January 20, 
1909, might be offered in evidence, as also the certificate of the 
authority of the company to do business in this state for the 
twelve months beginning February 1, 1909; that at the date the 
policy was issued, the insured was fifty years of age, and that the 
customary premium for a policy of life insurance for the sum of 
$5,000, insuring against death however caused for a man of his 
age was $80. It was stipulated that these three last matters might 
be offered in evidence subject to any objection plaintiff might 
make, and at the trial, following the reading of the agreed state- 
ment of facts, counsel for defendant offered and read in evidence 
the charter and its amendments and the certificate of authority to 
do business in this state, plaintiff objecting. It appeared that by 
amendment to the charter of defendant, made in 1908, its name 
was changed to that of “Standard Accident Insurance Company, 
of Detroit, Michigan.” 

The policy was indorsed on the back in part and as far as 
material as follows :— 

Standard Accident and Limited Sickness Contract. 
The Standard Life and Accident Insurance Company of 
Detroit, Michigan. 

Incorporated 1884. 

Policy No. S. A. & L. S. 247,014. 

Name, Wm. E. Dunn. 

Date, July 14, 1909. 

Term, 12 Months. 

OE I 565i So eka cenddin ee eae $5,000.00 
Wee PIE iain etce ta cunegthenbaubeeugeess 25.00 
TU cddswsnketnccedenishhaaenaeasen este ee 35.00 
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_ The first page of the policy sets out that the defendant— 

in consideration of the truthfulness of the warranties herein and 
of the premium of thirty-five 00/100 dollars hereby insures 
William E, Dunn, for the tetm of twelve calendar months from 
noon, standard time, of the 14th day of July, 1909, against bodily 
injuries effected, directly and independently of all other causes, 
through external, accidental and violent means (suicide, whether 
sane or insane, not included) ; and against disability from sick- 
ness with the following modifications :— 


Death, Loss of Limb or Sight. 


1. Principal Sum: Five thousand 00/100 dollars ($5,000.00. ) 
Weekly Indemnity: Twenty-five 00/100 dollars ($25.00). 


ne RN AE I in vin dco 3 hh eee onde BERS Principal Sum 
For loss of both hands by actual severance at 

Or IE 6.5 5.0.86 ds overs cuxdshs Principal Sum 
For loss of both feet by actual severence at or 

NE INE sin. wiiisine $xicea indian t ates Principal Sum 
For loss of one hand and one foot by actual 

severance at or above wrist or ankle.... Principal Sum 
For the irrecoverable and entire loss of sight 

Oe NE ivan vs nk ciananst iin’ ss Principal Sum 
For the loss of either hand by actual severance 

ae by REET LE TET TE Y, Principal Sum 
For the loss of either foot by actual severance 

EG BOR BE ns as Fence tiekivgiaecs YZ Principal Sum 
For the irrecoverable and entire loss of sight of 

OU TOG hn ks oi Banh dene kno axdi kaotes ¥Y, Principal Sum 


2. Additional Amount, if any of above losses result within 200 
weeks: If any of the disabilities enumerated above shall re- 
sult from such injuries alone, within ninety days from the date 
of accident, the company will pay the sum specified opposite such 
disability, or, if such injury shall, from the date of the accident 
and independently of any and all other causes, directly, immedi- 
ately, wholly and continuously disable and prevent the insured 
from attending to any and every duty pertaining to any business 
or occupation, and such injury shall within TWO HUNDRED 
WEEKS from the date of the accident (during which time such 
disability shall have been total and continuous), result in any one 
of the losses enumerated in the above schedule, the company will 
pay the sum specified opposite such loss and in addition thereto 
the weekly indemnity mentioned above which has accrued at the 
time he suffers such loss, but not to exceed TWO HUNDRED 
WEEKS. 


Weekly Indemnity. 


3. Total Loss of Time, or if such injury shall not result in any 
of the disabilities enumerated in part “1,” but shall, from the date 
of the accident, directly and immediately, wholly, and con- 
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tinuously disable and prevent the insured from attending to 
any and every kind of duty pertaining to his occupation, the com- 
pany will pay him, while so disabled, for a period not to exceed. 
two hundred consecutive weeks, the weekly indemnity mentioned 
above, 


Partial Loss of Time, or, for a period, not exceeding twenty- 
six consecutive weeks, during which the insured shall, by reason 
of such injury, and from date of accident be directly and imme- 
diately, totally and continuously disabled from attending to one 
or more important daily duties pertaining to his regular occupa- 
tion, or for like disability not exceeding twenty-six weeks imme- 
diately following total disability, and not extending beyond the 
limit thereof, the company will pay him one-half of the weekly 
indemnity mentioned above. 


Following this are provisions for double benefits of amounts 
specified in the foregoing sections or clauses marked on the 
margin 1, 2 and 3, if the insured is injured under circumstances 
named. Then follows the provision that if the insured should 
contract a disease which shall not terminate in death but, within 
one year from the date of the insurance or any renewal thereof, 
shall result in the total irrecoverable loss of the sight of both eyes, 
or permanent paralysis, which shall cause the insured to irrecover- 
ably lose the use of both hands or both feet, etc., the insured will, 
upon proof of the continuation of the described disability for 
fifty-two consecutive weeks, be paid one-half the principal sum of 
the policy in lieu of all other indemnities. The sixth clause pro- 
vides that if the insured shall suffer from angina pectoris, among 
other diseases, and such disease or illness shall wholly and en- 
tirely disable or prevent the insured from performing any or all 
of the business of his occupation, the insurer will pay to him the 
weekly indemnity provided for the period of such disability 
during which the insured shall necessarily be confined to his house 
for a period of not less than seven days. Another clause, the 
tenth, provides that if sunstroke, or freezing, or hydrophobia, 
accidentally suffered by the insured, or the involuntary or un- 
conscious inhalation of gas, or other poisonous vapor shall result, 
directly, independently and exclusively of all other causes, in the 
death of the insured within ninety days from the date of ex- 
posure to infection, the company will pay the beneficiary the 
principal sum of the policy. These are all the terms of the policy 
that we think material to notice. 

At the conclusion of the reading of the agreed statement of 
facts by counsel for plaintiff, and of the reading in evidence of 
the articles of association and their amendments, and of the cer- 
tificate of authority to do business in this state by counsel for 
defendant, these latter under objection of counsel for plaintiff, 
this being all the evidence in the case, counsel for defendant asked 
an instruction that under the pleadings and evidence plaintiff can- 
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not recover. This was refused, defendant excepting, and upon its 
demurrer being overruled, rested. 

The court at the instance of plaintiff gave one instruction, which 
we will hereafter notice, defendant duly excepting, and of its own 
motion gave an instruction as to the number of jurors necessary 
to concur in a verdict. 

There was a‘ verdict for plaintiff for $6,150. Interposing a 
motion for new trial as well as one in arrest of judgment and 
excepting to the action of the trial court in overruling these 
motions, defendant has duly perfected its appeal. 


Opinion. 

We do not think plaintiff made out a case entitling her to go 
to the jury. : 

[1] A consideration of the policy here sued on satisfies us that 
the defendant company, the insurer, is liable only in case of the 
death of the insured, when that death is the result of bodily in- 
juries sustained “directly and independently of all other causes 
through external, accidental and violent means,” or from the 
causes set out in the tenth clause of the policy, which we have set 
out in substance. Of these latter it is to be said that they also 
cover death from external, accidental means or causes. We do 
not think, construing the policy as a whole, that it promises to 
pay any sum when death results solely from disease. The policy 
provides that if the insured shall suffer from certain diseases 
named, among others angina pectoris, “and such disease or illness 
shall wholly and entirely disable and prevent the insured from 
performing any and all of the business of his occupation, the 
company will pay to him the weekly indemnity herein provided 
for the period of such disability during which he shall necessarily 
be confined to the house, for a period of not less than seven days.” 
It also covers indemnity for certain specified injuries. The only 
provisions for payment of any amount in case of death are, first: 
when death is the result of external, accidental and violent means; 
and, second, in line with the idea of death by accident, “if sun- 
stroke, freezing or hydrophobia accidentally suffered by the in- 
sured, or the involuntary and unconscious inhalation of gas or 
other poisonous vapor shall result directly, independently and 
exclusively of all other causes, in the death of the insured within 
ninety days from date of exposure or infection.” In that event 
“the company will pay the beneficiary hereinafter named the 
principal sum of this policy,” that is, $5,000. 

There is no proof in the case that the death here was the result 
of any of these causes, or of any external, accidental or violent 
means. 

In point of fact, while the petition states that the insured died 
from angina pectoris, the agreed statement of facts upon which 
the cause was submitted to the jury is silent as to the cause of 
death, nor was that shown by any extrinsic evidence, although 


SSS 
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plaintiff alleged in her petition that the insured died of angina 
pectoris. 

It was for the plaintiff to prove that the insured came to his 
death as a result of “bodily injuries effected directly and inde- 
pendently of all other causes, through external, accidental and 
violent means,” or from a cause specifically provided for by the 
tenth clause, and it is only when this occurs that the principal sum 
becomes payable. 

[2] Our court in Goodes vs. Order of United Commercial 
Travelers, 174 Mo. App. 330, loc. cit. 346, 156 S. W. 995, and in 
Wright vs. Order of United Commercial Travelers, 188 Mo. 
App. 457, 174 S. W. 833, held that the burden was upon the 
party claiming under the terms of an insurance policy to show 
that the death resulted from causes within the terms of the policy. 

So the Supreme Court of the United States held in Travelers’ 
Insurance Co. vs. McConkey, 127 U. S. 661, 8. Sup. Ct. 1360, 
32 L. Ed. 308. That is the universally recognized rule where it 
is sought to enforce an obligation under accident insurance policies. 

Very clearly plaintiff has not sustained this burden. 

Is this policy or contract of insurance ambiguous? 

The learned trial court, in the instruction which it gave to the 
jury at the instance of plaintiff, told the jury :— 


“That the plaintiff contends that under the proper construction 
and meaning of the policy sued on, the defendant became liable 
thereunder for the death of the insured, * * * however 
caused, whereas the defendant contends that under the proper 
construction of the policy the defendant became liable for the 
death of * * * the insured, only in the event that such 
death was caused through external, violent and accidental means.” 

With this premise, this instruction proceeds :— 


“The court further instructs you that the contract as drawn is 
ambiguous as to what was meant in this respect, and therefore it 
becomes a question of fact for the jury to determine what was 
meant and understood by the parties to the contract or policy.” 

The court then submitted to the jury the determination of what 
was meant by the policy, and told the jury that if it found that 
the parties to the contract meant that the policy should cover 
death however caused, plaintiff is entitled to recover, but if it 
found and believed that by the policy.the parties intended that 
the policy should cover death caused by external, violent and ac- 
cidental means, the verdict should be for the defendant. 

This instruction was error. 

In the first place, we do not think that there is any ambiguity 
in the policy in the respect referred to by the learned trial judge; 
on the contrary, we think it clearly and unmistakably provides for 
payment of the principal amount only on the contingency of death 
from “bodily injuries, effected directly and independently of all 
other causes, through external, accidental and violent means” ; 
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or when death results from “sunstroke, freezing or hydrophobia 
accidentally suffered by the insured, or the involuntary and un- 
conscious inhalation of gas or other poisonous vapor.” We there- 
fore hold that under this policy defendant is not liable, as it does 
not appear that the death occurred through any such causes. It 
is true that defendant is liable for the payment of a weekly in- 
demnity for loss of time consequent on sickness or disability from 
injuries for a period of not exceeding 200 consecutive weeks, but 
no claim for this is before us. 

[3] We are not unmindful of the rule that if there is an am- 
biguity, the insured is entitled to a construction of the policy 
which is most favorable to her. But where the language used, 
looking at the whole policy and construing it in accordance with its 


evident purpose, is ambiguous, there is no room for the application - 


of this rule. Smith et al. vs. Phoenix & Continental Insurance 
Companies, 181 Mo. App. 455, loc. cit. 458, 168 S. W. 831. 

[4] This instruction is further erroneous in that it tells the 
jury that if the parties to the policy “understood, meant and in- 
tended that the policy should cover death, however caused, then 
the plaintiff is entitled to recover.” There is not a word of ex- 
trinsic evidence to show what the parties intended; much less is 
there any evidence that defendant so intended, and we hold that 
the policy itself does not show any such intent. 

Construing the policy with the articles of association and the 
certificate of authority from the Superintendent of Insurance, 
authorizing defendant to do business in this state, it is impossible 
to hold that the defendant company was authorized to do a gen- 
eral life insurance business, or that it attempted to do that. By 
those articles and by the license or certificate the defendant is 
authorized to do only accident insurance and provide for weekly 
indemnity for sickness or for temporary disability not resulting 
in death, and it is clear that by its policy here involved it did not 
undertake to do more than this. 

[5] It is argued by the learned counsel for respondent that the 
case was tried on the part of appellant on the theory that there 
were ambiguities in the contract. In support of this it is urged 
that appellant had itself introduced its charter and amendments 
and the certificate of authority to do business in this state, and 
the fact that a person of the age of the insured, if taking out an 
ordinary life policy, would have been required to pay a much 
larger premium. We do not understandstand that these matters 
were introduced in any sense as explaining ambiguities. They 
were introduced for the purpose of showing the power and 
authority of the corporation under its charter and under the 
certificate of authority to do business in this state and in further 
proof of the claim that this was not a life insurance policy. The 
evidence was admissible for these purposes. 
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The instruction which the learned trial court gave was error: 
the demurrer interposed by defendant to the evidence should have 
been sustained. 


The judgment of the circuit court is reversed. 
Allen and Becker, JJ., concur. 


SUPREME COURT OF NEW HAMPSHIRE. 


Coos. 
GAGNE 
vs. 


| MASSACHUSETTS BONDING & INS. CO* 


~~ 


1. INSURANCE—ACCEPTANCE OF POLICY—PRESUMPTION— 


In the absence of fraud, one who accepts an insurance policy is presumed 
to know the terms, conditions, and limitations therein contained. 


(For other cases, see Insurance, Cent. Dig. §§ 222-224, 229, 230; Dec. Dig. 
s 5 § 136[5].) 


2. INSURANCE—SICK BENEFITS—RECOVERY UNDER POLICY. 


Under a policy following Laws 1913, c. 226, § 3, subsec. 3, (C) 3, and pro- 
viding that, “if default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium * 
shall reinstate the policy only to cover, * * * such sickness as may 
begin more than ten days after the date of such acceptance,” insured 
could not recover by virtue of a premium payment made October 27th, 
for an illness beginning October 25th, without showing a new contract 
creating such liability. 


(For other cases, see Insurance, Cent. Dig. § 933; Dec. Dig. § 365[2].) 


Exceptions from Superior Court, Coos County; Chamberlain, Judge. 
Assumpsit on insurance policy by John Gagne against the Massachu- 
setts Bonding & Insurance Company to recover for sick benefits. Upon 
an agreéd statement of facts, the court pro forma found a verdict for the 


plaintiff, and defendants except. Exceptions sustained, and judgment for 
\ defendants. 


Ovide < Coulombe, of Berlin, for Plaintiff. 


Goss & James, of Berlin (W. W. James, of Berlin, orally), for 
Defendant. 


Parsons, C. J. 
By its terms the policy oni on the Ist day ‘of June, 1915, 
but was renewable from month to month at the election of the 
company by the payment of a monthly premium of $1.65 on or 
before the lst day of each month expiring in all cases upon the 


* Decision rendered, June 5, 1917. 101 Atl. Rep. 212. 


& 
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lst of the month, if not renewed. The plaintiff paid the premium 
due September Ist, but did not pay the October premium until 
October 27th, two days after his illness began, October 25th. He 
was insured against disability resulting from illness which is 
contracted and begins during the life of the policy. As the policy 
was not in force when the illness began for which sick benefits 
are claimed, unless the payment and acceptance October 27th 
of the monthly premium for October restored the policy and 
gave it life from October Ist, the plaintiff cannot recover. The 
effect of such payment and acceptance depends upon the agree- 
ment or understanding of the parties. It is to be given the effect 
they agreed it should have. The policy provided that :— 


“If default be made in the payment of the agreed premium for 
this policy, the subsequent acceptance of a premium * * * 
shall reinstate the policy, but only to cover accidental injury there- 
after sustained and such sickness as may begin more than ten 
days after the date of such acceptance.” 

[1,2] In this provision the policy follows the statute. Laws 
1913, c. 226, § 3, subsec. 3, (C). In the absence of fraud, one 
who accepts a policy of insurance is presumed to have knowledge 
of the terms, conditions, and limitations therein contained. John- 
son vs. Casualty Co., 73 N. H. 259, 60 Atl. 1009, 111 Am. St. 
Rep. 609. In a suit on the contract the plaintiff must recover 
according to its terms. Anderson vs. A<tna Life Ins. Co., 75 N. H. 
375, 377, 74 Atl. 1051. Recovery, therefore, cannot be had for 
an illness beginning October 25th by virtue of a premium pay- 
ment October 27th by the terms of the written contract. To re- 
cover, the plaintiff must show a new contract creating such lia- 
bility,—one establishing such liability by express terms, or by’ 
implication from circumstances, or by estoppel. The only evi- 
dence offered is the payment and acceptance of the July premium 
on July 16th, and of the August premium on August 13th. But 
there is no evidence that either of these premiums were paid or 
accepted, except in accordance with the terms of the policy and 
the statute, or that the plaintiff understood otherwise. The facts 
stated failing to establish liability, the verdict ordered is set aside. 

Exception sustained. Judgment for the defendants. All 
concurred. 
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MARYLAND CASUALTY CO. vs. McCALLUM. 
(4 Div, 655.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—ACCIDENT INSURANCE—PLEADING. 


Counts, in an action on an accident policy, alleging that insured received 
bodily injuries through external, violent, and accidental means, on a 
specified date during the life of the policy, of which he died within 
ninety days, thus showing a fulfillment of the condition upon which the 
insurer's liability depended in the language in which they alleged the 
condition was expressed in the policy, were sufficient, though not 
alleging the facts and circumstances attending the injury. 


(For other cases, see Insurance, Cent. Dig. §§ 1559-1602; Dec. Dig. § 635.) 
Gardner, J., dissenting. 
Appeal from Circuit Court, Covington County; A. H. Alston, Judge. 
Action by Jessie V~ McCallam against the Maryland Casualty Com- 


pany, on an accident insurance policy upon the life of E. Ben McCallum. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 


Henry Opp and Powell, Albritton & Albritton, all of Andalusia, for 
Appellant. 
Parks & Prestwood, of Andalusia, for Appellee. 


* Decision rendered, May 24, 1917. 75 South. Rep. 902. 


SEMMONS vs. NATIONAL TRAVELERS’ BENEFIT 
ASS’N. (No. 31439.)* 


(Supreme Court of Iowa.) 


1. INSURANCE—ACTION ON ACCIDENT POLICY —SUFFI- 
CIENCY OF EVIDENCE. 


Evidence, in an action on an insurance policy, held to authorize submitting 


the case to the jury on plaintiff’s theory that insured was injured ac- 
cidentally, and that his death resulted from such injuries, though 
there was no testimony of medical witnesses to show that fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, Ie; Dec. Dig. 
§ 668[11].) 


Where, in an action on an accident policy, it appeared that death was 
due to apoplexy or paralysis following a fall, evidence that insured 
had not been in good health some time prior to his death did not 
show, as a matter of law, that his death did not result from the fall, 
where there was no evidence of any predisposition to apoplexy or 
paralysis. 

(For other cases, see Insurance, Cent. Dig. §§ 1745, 1763, 1764; Dec. Dig. 
me } 668[ 11]. ) 


. “* Decision rendered, “June 25, 1917. 163 N,.W. Rep. 338. 
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Appeal from District Court, Story County; E..M. McCall, Judge. 

Action at law brought by plaintiff as beneficiary in a certificate of 
membership issued by defendant to W. J. Semmons. Plaintiff claimed 
that deceased met his death as a result of bodily injuries effected by ac- 
cidentally falling upon an icy step. Trial to a jury. At the close of 
plaintiff's evidence defendant moved for a directed verdict in its favor, 
which was sustained. The plaintiff appeals. Reversed. 


I. R. Meltzer and C. G. Lee, both of Ames, for Appellant. 
John Y. Luke, of Ames, Carr, Carr & Evans, of Des Moines, and 
E. H. Addison, of Nevada, Iowa, for Appellee. 


ORENSTEIN vs. PREFERRED ACC. INS. CO. or NEw York. 
(No. 20427[222].)* 


(Supreme Court of Minnesota.) 


INSURANCE—ACCIDENT INSURANCE—RISK—LIABILITY. 


The accident insurance policy, issued by defendant, insured plaintiff 
against disability or death resulting from bodily injury effected 
through external, violent, and accidental means, and provided that if 
the loss of either foot should “result solely from such injury within 
ninety days from the date of the accident,” the defendant would pay 
him a sum certain. Plaintiff suffered an accident to a toe on his left 
foot, within the meaning of the policy, on May 22, 1915. About three 
months later infection set in, and it became necessary to amputate the 
foot September 25, 1915. The loss did not take place within the time 
specified in the policy, and is not covered thereby. 


(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. § 467.) 


Appeal from District Court; Ramsey County; Olin B. Lewis, Judge. 

Action by L. F. Orenstein against the Preferred Accident Insurance 
Company of New York. Judgment for defendant, and from an order 
denying a new trial, plaintiff appeals. Order affirmed. 


C. D. & R. D. O’Brien, of St. Paul, for Appellant. 
Barrows, Stewart & Ordway, of St. Paul, for Respondent. 


* Decision rendered, July 13, 1917. 163 N. W. Rep. 747. Syllabus by 
the Court. 
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GROSS vs. COMMERCIAL CASUALTY INS. CO. oF 
NEWARK. (No. 110.)* 


(Court of Errors and Appeals of New Jersey.) 


INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION OF 
POLICY—DISABILITY. 


An insurance company by its policy contracted to pay the assured a weekly 
indemnity so long as he should be totally disabled and wholly and 
continuously prevented from performing any and every kind of 
business relating to his occupation. The business of the assured was 
that of a traveling salesman, which required a constant use of his 
feet, and during the term of the policy he was afflicted with a foot 
ailment which entirely prevented him from traveling and soliciting 
business, although during part of the term for which he claimed in- 
demnity he was able to go to the office of his employer and conduct 
some business by writing letters and the use of the telephone. The 
trial court instructed the jury that the reasonable construction to 
be put upon the language used was, not that he must be so disabled 
as to prevent him from doirlg anything whatsoever pertaining to his 
occupation, but that, if he be so disabled as to prevent him from 
doing any and every kind of business pertaining to his occupation, he 
was entitled to recover. Held, that such an instruction was not error. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


Appeal from Circuit Court, Essex County. 

Action by Rudolph Gross against the Commercial Casualty Insurance 
Company of Newark, N. J. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


William E. Holmwood, of Newark, and Edward L. Katzenbach, of 
Trenton, for Appellant. . 
Jacob L. Newman, of Newark, for Appellee. 


* Decision rendered, June 18, 1917. 101 Atl. Rep. 169. Syllabus by the 
urt. - 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


BETTS 
vs. 


MASSACHUSETTS BONDING & INS. CO. ‘(No. 142.)* 


1. INSURANCE—CONSTRUCTION OF POLICY—INDEMNITY 
CONTRACT. 

Policy insuring against loss from liability by law for damages on account 
of bodily injuries or death suffered in consequence of error, mistake, 
or malpractice in assured’s profession of dentistry, or by any as- 
sistant of the insured while acting under his instructions, is neither 
technical nor ambiguous, and its language must be given the legal, 
natural, and ordinary meaning. 

(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


2. INSURANCE—INDEMNITY INSURANCE— POLICY—CON- 
STRUCTION. 

Persons entering into dentist’s indemnity insurance policy will be pre- 
sumed to have contracted with full knowledge of the legal effect of 
their acts under the laws relating to the practice of dentistry. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152[3].) 


3. INSURANCE— INDEMNITY INSURANCE—POLIC Y—CON- 
STRUCTION. 

An insurer, issuing an indemnity policy to a dentist to protect him in 
action for his alleged malpractice, may rely on the full performance 
of the dentist’s duties under the law. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


4. INSURANCE—INDEMNITIES—LIABILITY. 

Under policy indemnifying dentist from liability for alleged malpractice 
of himself or assistant while acting under his instructions, the in- 
surer is not liable for a judgment obtained by a patient who was 
operated on and injured by an unregistered and unlicensed assistant 
acting in violation of the dentist’s instructions, in view of 2 Comp. 
St. 1910, pp. 1911; 1913, 1915, §§ 1, 8, and 12, stating the requisites of 
practicing dentistry. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


5. INSURANCE—INDEMNITY POLICY—DENTIST—UNLICENSED 
ASSISTANT. 

That such assistant was duly qualified in another state does not make his 
act in practicing in New Jersey without a license and without registra- 
tion any the less a violation of law, so as to affect the case. 


(For other cases, see Insurance, Dec. Dig. § 437.) 
* Decision rendered, June 18, 1917. 101 Atl. Rep. 257. 
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6. INSURANCE—INDEMNITIES—LIABILITY. 

Dentist’s indemnity policy, avoiding liability for any claim against the 
assured or his assistant arising from violation of any law or ordi- 
nance on the part of the assured, creates no liability for a claim aris- 
ing from injuries to a patient from an unlicensed and unregistered 
assistant, regardless of whether the violation of law was the perma- 
nent cause of the injury. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


7. INSURANCE—INDEMNITIES—LIABILITY. 


A dentist cannot recover on an indemnity policy for a claim arising from 
malpractice of his assistant, who was unlicensed when in‘ the applica~ 
tion he held his assistant out as a licensed dentist. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Swayze, Parker, Black, White, Heppenheimer, and Williams, JJ., dis- 
senting. 


Appeal from Supreme Court. 
Action by Edwin Betts against the Massachusetts Bonding & Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Kalisch & Kalisch, of Newark (Isidor Kalisch, of Newark, on the 
brief), for Appellant. 
Joseph Steiner, of New York City, for Appellee. 


KALIscH, J. 

This case is a sequel to Kiltch vs. Betts, decided by us at the 
June term, 1916, and reported in 98 Alt. 427. There it appears 
that the respondent, herein, a licensed dentist, was sued for 
malpractice by one Klitch, for injuries inflicted upon his jaw 
by one Snively, an assistant to the respondent, while in the per- 
formance of a dental operation. It further appears that Dr. Betts, 
the defendant in that case and the respondent herein, endeavored 
to defend upon the ground that his assistant, Snively, had done an 
unauthorized and illegal act in operating on Klitch’s jaw in the 
absence of and not under the supervision of the respondent; 
Snively not being licensed to practice dentistry in this state. We 
held that Dr. Betts had so arranged the conduct of his business 
office as to hold out Snively as his lawful assistant, and therefore 
was answerable for the assistant’s negligence to Klitch, and upon 
that ground we sustained the judgment obtained against Betts. 
Dr. Betts, having paid the judgment, brought an action against 
the appellant insurance company to recover the amount so paid, 
basing his action on a policy of insurance issued to him by the ap- 
pellant company, whereby the company had agreed to protect him, 
as a licensed dentist practising in this state, against loss from lia- 
bility to any person or persons, upon certain terms and conditions, 
to be later herein set forth and considered. The case was tried at 
the Essex circuit, and by stipulation the record and testimony in 
the case of Klitch vs. Betts, supra, together with the record of 
this court in'that case, were put in evidence, with some slight 
additional testimony. Upon these records and testimony Betts 
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recovered a judgment against the insurance company, from which 
it has appealed. 

The argument addressed to us, by counsel for appellant, for a 
reversal of the judgment, is that the respondent was not entitled 
to recover a judgment against the appellant, because, by the un- 
controverted testimony in the case, it appears that the negligent 
act of Snively, for which the respondent was held answerable in 
damages, was not covered by the contract of indemnity, in that 
Snively was not a licensed and registered dentist, and therefore, 
under the law of this state, was not only not authorized to per- 
form a dental operation, but was expressly forbidden to do so, 
the statute making it a misdemeanor, and that by the terms of the 
policy it was expressly agreed that the company should not be 
liable under the policy for any claim against the assured or any 
assistant arising from the violation of any law or ordinance on 
the part of the assured or any assistant; that the malpractice or 
error in the dental operation performed by Snively was not done 
while acting under the assured’s instruction, which is one of the 
requirements of the policy as a basis of the right of the assured 
to indemnity; that the respondent knew that Snively was not 
licensed and registered to practice dentistry in this state, and 
nevertheless was employed and held out by respondent as his 
assistant in performing dental operations, which was in express 
violation of the dentistry act, which statute makes such conduct 
a misdemeanor, and therefore the respondent does not come into 
court with clean hands, and should not be permitted to make his 
unlawful act the basis of a right to recover; that in the application 
for the policy of insurance the~respondent stated that he em- 
ployed no physician, surgeon, or dentist regularly on a salary 
or commission except Dr. Charles L. Snively, and thereby he 
falsely represented that Snively was a licensed and registered 
dentist of this state, and that, being so, he subjected the insurer to 
a risk which was not contemplated by it, and which was con- 
cealed from the insurer, and therefore the contract of insurance 
became void; and, lastly, that no notice was given by respondent 
to the company of any claim made by Klitch upon him within the 
time required by the terms of the policy. 

Turning to the policy of insurance, we find that by its terms the 
insurance company agreed to protect the respondent :— 

(1) “Against loss from the liability by law upon the assured 
for damages on account of bodily injuries or death suffered by 
any person or persons in consequence of any alleged error, or 
mistake or malpractice occurring in the practice of the assured’s 
profession as described in the application for this policy”; 
(2) “against loss from the liability imposed by law upon the as- 
sured for damages on account of bodily injuries or death suffered 
by any person or persons in consequence of any alleged error or 
mistake or malpractice, by any assistant of the assured while act- 
ing under the assured’s instructions.” 





Misc.| Betts vs. Massachusetts Bonding & Ins. Co. 385 


This undertaking of the insurer is made by the policy subject 
to certain conditions contained therein, but for the purpose of this 
case it will suffice to set forth conditions B and C. Condition B 
provides that the company shall not be liable under the policy for 
any claim against the assured or any assistant arising from the 
violation of any law or ordinance on the part of the assured. 
Condition C provides that the assured shall give immediate 
written notice of any charge of error or mistake or malpractice, 
and of any claifi for damages covered by this policy to the home 
office-of the company or its authorized agent. 

[1] The respective rights of the litigants in this controversy 
must be determined by the contract of insurance. The language 
of the contract is neither technical nor ambiguous, and therefore 
no difficulty can interpose itself to prevent applying the well- 
recognized canon of construction by giving the language em- 
ployed its legal, natural, and ordinary meaning. This court in 
Bennett vs. Van Riper, 47 N. J. Eq. on page 566, 22 Atl. 1056, 
14 L. R. A. 342, 24 Am. St. Rep. 416, speaking through 
Scudder, J., said :-— 


“Where there is no fixed legal or technical meaning which the 
court must follow in the construction of a contract, then the best 
construction, says Chief Justice Gibson, ‘is that which is made by 
viewing the subject-matter of the contract as the mass of man- 
kind would view it; for it may be safely assumed that such was 
the aspect in which the parties themselves viewed it. A result 
thus obtained is exactly what is obtained from the cardinal rule 
of intention.’ ” 

Therefore upon the threshold of the present inquiry into what 
the legal obligations and rights, flowing from the agreement be- 
tween insurer and insured, were and are, we must first pay due 
regard to the fact that state legislation, for the protection of the 
public against charlatanism and imposition, has put the practice 
of dentistry under statutory control. Section 1 of the act relating 
to dentistry (2 C. S. p. 1911) provides that only persons who are 
now duly licensed and registered pursuant to law, and those who 
may hereafter be duly licensed and registered as dentists pur- 
suant to the provisions of this act, shall be deemed licensed to 
practice dentistry in this state. 

The eighth section of the act provides, inter alia, that the act 
shall not be construed to prohibit an unlicensed person from per- 
forming mechanical work upon inert matter in a dental office or 
laboratory, or to prohibit a registered student of a licensed dentist 
from assisting his preceptor in dental operations while in his 
presence and under his direct and immediate personal supervision. 
This section further provides that a person shall be regarded as 
practicing dentistry within the meaning of the act who shall use 
the words “doctor of dental surgery,” “doctor of dental medicine,” 
or the letters, “D. D. S.” or “D. M. D.,” in connection with his 

Vol, L—26. 
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name, or any other title intended to imply or designate him, etc., as 
a practitioner in all its branches. 

Section 12 of the act provides that any person, company, or 
association, practicing or holding himself or itself out to the 
public as practicing dentistry, not being at the time of said practice 
or holding out legally licensed to practice such in this state, shall 
be guilty of a misdemeanor. 

[2] This being the established law regarding the practice of 
dentistry in this state at the time the parties to the contract entered 
into it, they will be held to have done so with full knowledge of 
the legal effect of their contractual act. 


[3] The appellant was entitled to rely on the safeguards which 
the law erected against improper and illegal practice of dentistry 
which tends to lead to error, mistake, or malpractice. 


[4] The record in Klitch vs. Betts, supra, establishes the un- 
controverted fact that Snively, both unlicensed and unregistered 
to practice dentistry, did, as an assistant to Dr. Betts, a licensed 
dentist, in the dental office, and in the absence of Dr. Betts, per- 
form several dental operations upon Klitch and treated the latter’s 
injured jaw resulting from such operations. These acts were 
clearly in express violation of the statute which forbids dental 
operations by an unlicensed person. The record also clearly 
shows that Betts employed and permitted Snively to perform 
dental operations while he was an unlicensed person, which was 
a clear violation of the policy. 

Snively’s acts, being both unlawful and unauthorized and not 
having occurred while acting under the assured’s instruction, by 
force of the provision of the insurance contract which limits the 
liability of the insurance company to injuries or death in con- 
sequence of any alleged error or mistake or malpractice by an 
assistant of the assured while acting under the assured’s instruc- 
tion, cannot therefore operate to create any liability on the part 
of the insurance company to indemnify the respondent. 


Besides this conclusive bar to the respondent’s right to a re- 
covery, condition B of the policy of insurance expressly provides 
that the insurance company shall not be liable under the policy 
for any claim against the assured or any assistant arising from the 
violation of any law or ordinance on the part of the assured. The 
insurer is entitled to the protection which this clause affords it. 
It is of the very essence of the contract. It is difficult to perceive 
in what reasonable way the insurance company could have pro- 
tected itself against claims arising out of illegal acts or acts by 
unauthorized persons than the one agreed upon between the 
parties to the contract, by limiting the liability of the company to 
claims arising out of mistakes, error, or malpractice, against a 
dentist or his assistant in the lawful practice of dentistry. 


[5] The fact that the assistant was a dentist of another state 
does not make it the less a substantial violation of the law of this 
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state and his act an unauthorized one. In the legal aspect his act 
stands upon the same level as if it had been performed by a 
butcher or a blacksmith, or any other unqualified person. 

[6] It is suggested that condition B has only reference to where 
the violation of the law is the proximate cause of the injury. We 
must bear in mind that we are dealing with liability arising out of 
contractual relations and not with liability arising out of a tort. 

There is no legal obstacle in the way to parties agreeing, as in 
this case, what shall or shall not be the basis of liability. If they 
fix remote causes as a basis, it is not for us to say that they in- 
tended to fix proximate. In the present case, however, it might 
be properly said that the violation of law, in that the unauthorized 
act of an unlicensed dentist in this state caused the malpractice, 
was in a certain sense the proximate cause. 


The record in Klitch vs. Betts, supra, establishes that injuries 
from which Klitch suffered were inflicted upon him by Snively, 
the respondent’s assistant, in a dental operation. Before a person 
can lawfully practice dentistry in this state he must submit him- 
self to both a written and oral examination by the state board of 
registration and examination in dentistry, and if the board finds 
the applicant qualified to practice dentistry and of good moral 
character, he will be entitled to a license and be registered. Snively 
had never submitted himself to any such a test as to his qualifica- 
tions in order to obtain a license, and therefore, in the eye of the 
law, his status was that of a person not qualified to practice 
dentistry. It was the direct result of Snively’s unlawful act, 
coupled with his want of ordinary skill, that caused the injury. 
It would not be reasonable to hold the insurer liable for the mal- 
practice of an assistant whose act was, to the knowledge of Betts, 
contrary to law. 

[7] We think also that the respondent is debarred from re- 
covering on the policy because it appears that the basis of his 
claim of recovery is the unlawful act of Snively, in which the re- 
spondent participated by holding Snively out as a licensed dentist 
to the public and to the appellant. It is to be observed that in the 
contract of insurance the respondent makes and warrants the truth 
of the statements made by him in applying for the insurance. He 
made this statement :— 


“T employ no physician, surgeon, or dentist regularly or on a 
salary or commission except as follows: Dr. Charles L. Snively.” 

It has already been pointed out that a person shall be regarded 
as practicing dentistry within the meaning of the dentistry act 
who shall use a title, etc. Therefore, when the respondent made 
the statement and gave the title “Dr.” to Snively, knowing that 
Snively was not entitled thereto under the law of this state, he 
made an untruthful statement. It is manifest that the truthfulness 
of this statement was highly important to the insurer. For it 
determined one of the risks that the insurer was to insure against. 
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It was one of the risks to be covered by the policy of insurance, 
and therefore, it was essential that the statement in relation 
thereto should be true. P 

We need not spend time to demonstrate that the risk of mis- 
take, error, etc., is greater in the case of one who is not legally 
qualified to practice dentistry than in the case of one who is. 

The Legislature has declared what the qualification to practice 
dentistry shall be, and in the absence of a license to practice 
dentistry, there will be an absence of presumption of qualification. 
It is therefore apparent that the object of requiring a statement 
as to the status of the person or persons is to apprise the insur- 
ance company of the risk which it was insuring against. 

Upon the question whether the insured will be permitted to 
recover on his contract where he has sustained a loss, which loss 
arose through the act of an assistant in violating the law related 
to the subject-matter of the contract, the lawful practice of den- 
tistry, and in which violation the insured either actively or 
passively participated, we are unable to distinguish, on grounds 
of public policy, the present case from the case of Hetzel vs. 
Wasson Piston Ring Co., recently decided by this court, and 
reported in 98 Atl. 308. 

In that case it was held that the father disentitled himself of 
his right of action to recover for loss of the services of his son, 
who was injured while in the employ of the company, because 
it appeared that the son was under fourteen years of age, and 
hence was employed in violation of a statute which imposed a 
penalty of $50 on any corporation, firm, individual, parent, or 
custodian who permitted such employment. Gummere, C. J., 
speaking for this court, on page 308 of 98 Atl., says :— 


“The injury to the plaintiff’s son is the direct result of the joint 
violation of the act of 1904 by the defendant and the plaintiff, and 
the stripping of the child of that protection which the Legislature 
by that statute declared he should have. The plaintiff can take 
nothing by way of compensation for a loss which has come to 
him as the direct result of his own violation of law.” 


In the present case the insurance company is a wholly innocent 
party, which was not the fact as to the company in the case 
just referred to, and therefore there is a stronger reason for 
denying the respondent’s right to a recovery. 

Furthermore it is to be observed that the statement made by 
the respondent in his application for insurance that Dr. Snively 
was his assistant was a material statement, since it related to the 
risk which the company was taking, and, besides, the respondent 
warranted the statement to be true when he knew that Snively 
was not authorized to practice dentistry in this state. This of 
itself is sufficient to avoid the appellant’s liability on the policy. 

Having reached the result that the trial judge erred in not 
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directing a verdict for the appellant, we find it unnecessary to 
consider the other matters assigned, as grounds of appeal. 

The judgment will be reversed. 

Swayze, Parker, Black, White, Heppenheimer, and Wil- 
liams, JJ., dissent. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


JACOBSON 
vs. 


MASSACHUSETTS BONDING & INS. CO.* 


1. INSURANCE—ACTION ON POLICY —PLEADING— BILL OF 
PARTICULARS. 


In an action on a policy of burglary insurance, where affirmative defense 
was that plaintiff had previously applied to other insurance compa- 
nies for insurance and his applications had been denied ~ plaintiff’s 
motion for bill of particulars for the purpose of eliciting definite in- 
formation as to defendant’s claim in this regard should have been 
granted, though incidentally the bill of particulars may disclose. the 
names of witnesses or documentary testimony which the defendant 
may use to prove its claim. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


2. INSURANCE—ACTION ON POLICY — PLEADING— BILL OF 
PARTICULARS. ; 

On the affirmative defense that plaintiff had defrauded the defendant by 
using a trade-name, knowing that, if plaintiff had applied in his'own 
name, the defendant would have had access to certain busines rec- 
ords, petitions in bankruptcy, etc., and that as a consequerice de- 
fendant would not have issued any policy to plaintiff, bill of, par- 
ticulars requiring defendant to disclose detailed statement of these 
records, was properly denied, since plaintiff must have sufficient . in- 
formation to prepare to meet this claim and defendant should not 
unnecessarily be obliged to disclose, and to limit itself in advance to, 
cértain records, which it may now know about, and possibly thereby 
be deprived of eliciting proof, by plaintiff’s own cross-examination, 
of other records. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


3. INSURANCE—ACTION ON POLICY —PLEADING—BILL OF 
PARTICULARS. 

On the affirmative defense that the plaintiff knowingly and willfully ex- 
aggerated and inflated his alleged claim, for the purpose of obtaining 
from the defendant a much larger sum than he would be entitled to 
receive, if said policy had been in full force and effect, plaintiff's 
motion for particulars, asking in what particular the proof of loss 


~* Decision rendered, June 18, 1917. 165 N. Y. Supp. 776. 
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was willfully exaggerated and inflated, and the amount defendant 
claimed was the actual loss to plaintiff, was properly refused, since 
any inflation or exaggeration would be the difference between the 
amount demanded in the proof of loss and the actual loss suffered, 
and the evidence necessary to establish this affirmative defense is 
merely that which will meet and overcome evidence which plaintiff 
will introduce in the first place to support his proof of loss, and as 
it is the function of a bill of particulars to amplify a claim, so that 
the opposite side may be prepared to meet it, defendant should not 
be asked to specify in advance the items and the amount as to which 
it expects to prove false the testimony which plaintiff in the first 
instance must present. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 
Bijur, J., dissenting. 


Appeal from City Court of New York, Special Term. 

Action by Benjamin Jacobson against the Massachusetts Bonding & 
Insurance Company. From an order of the City Court, denying in part 
plaintiff’s motion for a bill of particulars of certain affirmative defenses 
contained in the answer, plaintiff appeals. Order modified, and, as modi- 
fied, affirmed. 


a 


Argued June term, 1917, before Lehman, Bijur, and Ordway, JJ. 


Prince & Nathan, of New York City (Alfred B. Nathan, of New 
York City, of counsel), for Appellant. 
Joseph L. Prager, of New York City, for Respondent. 


LEHMAN, J. 

The plaintiff has brought an action upon a policy of burglary 
insurance to recover for a loss alleged to have occurred in plain- 
tiff’s place of business on October 27 and 28, 1916. The 
answer sets up various affirmative defenses, and the plaintiff 
has moved for a bill of particulars of these defenses. The court 
at Special Term has granted a portion of these demands, and the 
plaintiff now appeals from so much of the order as denies a bill 
of particulars as to the remaining igems. 

[1] It seems to me that the demands for items 3, 6, and 8 
should have been granted. Theseyitems refer to a defense that 
plaintiff had previously applied othe insurance companies for 
insurance, and his applications 4#@d been denied. The particulars 
might well be required for the purpose of giving definite infor- 
mation as to the defendant’s claim in this regard, and this in- 
formation is not sufficiently covered by the other demands which 
have been granted. Under such circumstances the fact that in- 
cidentally the bill of particulars may disclose the names of wit- 
nesses or documentary testimony which the defendant may use 
to prove its claim is not sufficient ground for the denial of this 
part of plaintiff’s motion. 

[2] Somewhat different considerations govern the demands for 
items 12, 13, 14, and 15. These items refer to a claim that plain- 
tiff defrauded the defendant by using a trade-name, knowing 
that, if plaintiff had applied in his own name, the defendant 
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would have had access to certain business records, petitions in 
bankruptcy, etc., and that as a consequence of having such records 
defendant would not have issued any policy to plaintiff. The 
plaintiff desires a detailed statement of these records, etc. The 
defendant has stated definitely the manner in which it claims 
plaintiff defrauded it, and described at least generally the kind of 
records on which it relies to show that the name under which the 
application was made was material. The plaintiff has evidently 
sufficient information to prepare to meet this claim, and the de- 
fendant should not unnecessarily be obliged to disclose, and to 
limit itself in advance to, certain records which it may now know 
about, and possibly thereby be deprived of eliciting proof by 
plaintiff’s own cross-examination of other records. 

[3] A more difficult and important question arises in connection 
with the denial of plaintiff’s demands for items 10 and 11. The 
complaint alleges that plaintiff has suffered “a loss in the Sum of 
$4,098.54, which was the value of the property so feloniously 
abstracted as aforesaid,” and that plaintiff filed with the de- 
fendant a proof of loss. The answer sets up as an affirmative 
defense that plaintiff filed a proof of loss for the sum of $4,098.54, 
and alleges : — 

“That if a loss by burglary occurred at the time mentioned in 
the complaint it was of a much smaller amount, and that plain- 
tiff knowingly and willfully exaggerated and inflated his said 
alleged claim, for the purpose of obtaining from the defendant a 
much larger sum than he would have been entitled to receive, if 
said policy had been in full force and effect.” 

The plaintiff has asked :— 

“10, In what particulars said proof of loss was willfully ex- 
aggerated and inflated by the plaintiff, as alleged in paragraph 
XVI of the answer. 

“11. The amount the defendant claims was. the actual loss of 
the plaintiff, as alleged in said paragraph XVI of the answer.” 

Obviously any inflation and exaggeration would be the differ- 
ence between the amount demanded in the proof of loss and the 
actual loss as suffered. The plaintiff has a copy of the proof of 
loss, and at the trial he will be required to show the items of the 
loss suffered and their amount, and the difference, if any, be- 
tween the proof of loss and the actual loss suffered will constitute 
the inflation or exaggeration in the proof of loss. If the plaintiff’s 
evidence shows that the amount of loss is as claimed in the 
proof of loss, then the defendant must present evidence to meet 
the plaintiff's evidence or fail on his defense, but “it is not for 
the defendant to give the plaintiff a statement of the property 
covered by the policy, or of the items of loss.” Herzig vs. Wash- 
ington Fire Insurance Company, 143 App. Div. 386, 128 N. Y. 
Supp. 565. It is the function of a bill of particulars to amplify a 
claim, so that the opposite side may be prepared to meet it; where, 
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however, the evidence that will be necessary to establish the 
affirmative defense is really, as in this case, merely evidence that 
will meet and overcome evidence which the plaintiff must intro- 
duce in the first place, the plaintiff cannot ask the defendant to 
specify in advance the items and the amount as to which it ex- 
pects to prove false the testimony which plaintiff must in the first 
instance present. See Wicha vs. Hartford Accident & Ind. Co., 
161 N. Y. Supp. 782. 

Order should be modified, by granting the demands numbered 
3, 6, and 8, and as modified, affirmed, without costs to either 
party. 

Orpway, J. (concurring). 

If there be no authority covering the question as to which my 
Brethren differ, I should hold that the plaintiff is entitled to the 
particulars demanded in item 10, but not entitled to the particulars 
demanded in item 11. I do not think that the difference between 
the amount demanded in the proof of loss and the actual loss as 
suffered necessarily represents “knowing and willful exaggeration 
and inflation” of plaintiff’s claim, and I think that, while he cannot 
properly ask to be informed of the particulars of his actual loss, 
which he himself must prove in the first place, he may properly 
ask for particulars of the items which the defendant claims were 
knowingly and willfully exaggerated and inflated, as proof of 
such facts will not only prevent his recovering for such items, but 
will defeat his entire recovery, even for items of actual loss. 
However, this precise point seems to me to have been decided ad- 
versely to the plaintiff by this court in the case of Wicha vs. 
Hartford Accident & Indemnity Co., 161 N. Y. Supp. 782, and 
I think that the court below was therefore justified in refusing 
to grant the motion for the particulars demanded in items 10 and 
11. I do not think that we ought to encourage appeals from 
orders on motions for bills of particulars, by making decisions 
which are, or seem to be, inconsistent on similar states of facts, 
and therefore concur in the modification of the order appealed 
from by granting the demands numbered 3, 6, and 8, and in other 
respects affirming the same, without cosfs. 





; Bryur, J. (dissenting in part). 

I am of the opinion that plaintiff is entitled to the particulars 
demanded in items 10 and 11. The allegations of the separate 
defense to which they refer are that the loss, if any, “was of a 
much smaller amount, and that the plaintiff knowingly and will- 
fully exaggerated and inflated his claim, for the purpose of 
obtaining a much larger sum than he would have been entitled to 
receive,” etc. Among the objects of a bill of particulars is “to 
apprise the defendant [party] of what he is to meet.” Bjork 
vs. Post & McCord, 125 App. Div. 813, 814, 110 N. Y. Supp. 206, 
207. See, also, Dwight vs. Germania L. I. Co., 84 N. Y. 493-503. 
It seems to me to be obvious that the general language in the 
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paragraph of the separate defense alluded to fails entirely to 
apprise the plaintiff of what the “claim” of the defendant may be 
as to the way in which plaintiff exaggerated his loss, as, for ex- 
ample, whether it be that he inflated the value of goods actually 
lost, or claimed to have lost goods which were in fact not stolen, 
or claimed to have lost goods which he never owned. Moreover, 
it is exceedingly important for plaintiff to know whether de- 
fendant claims that the “exaggeration and inflation” are of but a 
small, and at law negligible, amount, which might have been in- 
advertently made, or large and important, and therefore possibly 
vital to the validity of plaintiff’s claim. 

No similar question seems to have been involved in Wicha vs. 
Hartford Co., 161 N. Y. Supp. 782. As there set forth, the 
alleged defense that the policy was void was based on the alle- 
gation that, “if the plaintiff did suffer a loss, it was-of much 
smaller amount than $2,000 [the amount claimed under the 
policy].” Passing the point that this was not a defense (which 
does not seem to have been raised), it is quite evident that the 
mere amount of the loss was a subject which plaintiff was bound 
to prove. There was no allegation, as in the case at bar, of 
“knowing and willful exaggeration and inflation.” Moreover, 
the authority cited in the Wicha Case, i. e., Herziz vs. Washington 
Co., 143 App. Div. 386, 128 N. Y. Supp. 565, while opposite to 
that case, has no bearing upon the one at bar. In the Herzig 
Case the defense was that the insured made false representations 
as to the value of the property insured ($33,000), and the amount 
of the loss ($28,000), “well knowing that the former did not 
exceed $5,000, and the loss was not more than $500.” Plaintiffs 
demanded an “itemized statement of the goods, which defendant 
claims had a sound value not exceeding $5,000, and of the loss, 
which defendant claims did not exceed $500.” Upon the allega- 
tions of that defense, and that demand for a bill of particulars, 
it is quite evident that the demand was directly for items which 
plaintiff was bound to prove in order to recover at all. 


Theoretically, and in a certain sense, it is true that the proofs 
which plaintiff may be compelled to give in meeting the separate 
defense may relate to some or all the items involved in his affirma- 
tive case; but it must be noted that in the first place the gravamen 
of the defense is fraud, namely, not that plaintiff’s loss is different 
from what he claims, but that it was different to his knowledge. 
In order to meet the affirmative allegation and proof of the de- 
fendant that he knowingly and willfully exaggerated his loss, the 
extent, character, and quality of his proof must necessarily be 
entirely different from what it would be on his affirmative case, 
where merely the extent of the loss is involved. Moreover, the 
further necessity of laying stress on the particular items or 
branches of his affirmative case, which defendant may assail, will 
in all probability require the plaintiff to be prepared with addi- 
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tional evidence and witnesses, with whom he might properly and 
safely dispense, where their only value on his affirmative case 
would be corroborative. It seems needless to dilate upon these 
considerations, or to emphasize the point that the granting or 
withholding of a bill of particulars is a practical question, de- 
signed to meet a practical need. 


J. FRANK & CO. vs. NEW AMSTERDAM CASUALTY CO. 
(S. F. 7302.)* 


(Supreme Court of California.) 


1. INSURANCE—RIGHTS OF INSURER—WAIVER. 

While an insurer may stand upon the letter of its contract it may waive 
its provisions when placed in the policy for the insurer’s benefit, and 
may by its conduct be estopped from asserting defenses otherwise 
available. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec Dig. § 371.) 


2. INSURANCE—RIGHTS OF INSURER—WAIVER. 


Where the insurer, under an indemnity policy issued to J. & Co. as an 
individual, defended a suit brought against J. & Co. as a corporation, 
it waived the defense of misrepresentation in the policy as to the status 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


3. INSURANCE—RIGHTS OF INSURER—WAIVER. 


In such case, where the insurer permitted a judgment against the insured 
to become final, it could not afterwards deny the binding force of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4. INSURANCE—RIGHTS OF INSURER—WAIVER. 

When an insurance company, with full lnowledge of all the facts, enters 
into negotiations and relations with the assured, recognizing the con- 
tinued validity of the policy, the right to a forfeiture for any previous 
default which may ‘be asserted is waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


5. INSURANCE—RIGHTS OF INSURER—WAIVER. : 


Evidence held to show that the insurer had full charge of a suit against 
the insured, so that it was bound by the judgment in such suit. 


(For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665[8].) 
7, INSURANCE—LIABILITY OF INSURER— INDEMNITY 
POLICY. 


Evidence held to show that the insured against whom a judgment was re- 
covered had paid the judgment, so as to render the insurer liable 
therefor. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 
* Decision rendered, June 6, 1917. 165 Pac. Rep. 927. 
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8 INSURANCE—RIGHTS OF INSURER—WAIVER: 


While requirement in indemnity policy that notice of probable liability be 
given to the home office of the insurer is reasonable and just, it is 
waived when the insurer actually assumes control of the litigation in- 
volved. 

(For other cases, see Insurance, Cent. Dig. §§ 1382, 1383, 1389, 1390; Dec. 
Dig. § 558[1].) 


9, INSURANCE—LIABILITY OF INSURER—INDEMNITY POLICY 

In suit under an indemnity policy binding the insurer to pay any judg- 
ment recovered against the insured, the insurer may inquire whether 
the judgment has been paid, but not where the funds with which to 
pay it were obtained. 

(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 
648[1].) - 


11. INSURANCE—INDEMNITY POLICIES—CONSTRUCTION. 

A prohibition in an indemnity policy against waiver of its conditions ex- 
cept in writing does not apply to stipulations to be performed after 
loss, such as giving notice and furnishing preliminary proof. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


Department 2. Appeal from Superior Court, City and County of San 
Francisco; Geo. A. Sturtevant, Judge. 

Action by J. Frank & Co. against the New Amsterdam Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Lilienthal, McKinstry & Raymond, of San Francisco, for Appellant. 
Louis H, Brownstone, of San Francisco, for Respondent. 


OVERLAND SOUTHERN MOTOR CO. vs. MARYLAND 
CASUALTY CO. (No. 484.)* 


(Supreme Court of Georgia.) 


1, INSURANCE—REFORMATION OF POLICY—ORAL AGREE- 
MENT—EQUITY. 


Where, on application for a policy of liability insurance, the duly au- 
thorized agent of the insurer agrees to issue to the applicant a policy as 
applied for, at a stated premium and to cover specified liabilities, but 
by fraud or mistake of the insurer’s agent the policy is issued at a 
higher premium and with broader liabilities, and is delivered to the 
applicant by the insurer, who collects the premium specified in the 
preliminary agreement, and the applicant retains the policy without 
discovering the mistake until expiration of the yearly term, equity 
will so reform the policy as to make it accord with the oral agree- 
ment between the parties. 


(For other cases, see Insurance, Cent. Dig. § 265; Dec. Dig. § 143[1].) 


a Decision rendered, June 13, 1917. 92 S. E. Rep. 931. Syllabus by the 
ourt, 
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Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Action by the Maryland Casualty Company against the Overland 
Southern Motor Company. Judgment for plaintiff on the auditor’s report, 
and defendant brings error on ruling excepted to pendente lite. Reversed. 


Bryan, Jordan & Middlebrooks, of Atlanta, for Plaintiff in Error. 
Leonard Haas, of Atlanta, for Defendant in Error. 


HAGSTROM et at, vs. AMERICAN FIDELITY CO. oF 
MONTPELIER, Vt. (No. 20382[196].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—LIABILITY INSURANCE—NOTICE OF INJURY 
—CONDITION PRECEDENT. 


A provision, contained in a policy of liability insurance, by which the in- 
sured is required to give “immediate notice” of the occurrence of an 
injury covered by the contract, imposes upon the insured the duty to 
give such notice within a reasonable time, is of the essence of the 
contract, and a condition precedent to the right of action thereon, and 
a failure to give the same operates to release the insured from liability. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 
2. INSURANCE—LIABILITY INSURANCE—NOTICE OF INJURY 
—REASONABLE TIME. 


A notice given fifty-two days after the occurrence of the injury, held 
not within a reasonable time, and therefore not a compliance with the 
contract. 


(For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539[3].) 


Appeal from District Court, Hennepin County; John H. Steele, Judge. 

Action by Charles E. Hagstrom and others against the American 
Fidelity Company of Montpelier, Vt. Judgment for plaintiff, and from 
an order denying its alternative motion for judgment for a new trial, de- 
fendant appeals. Order reversed, with directions to order judgment for 
defendant. 


Watson, Sexton & Mordaunt and Watson & Abernethy, all of St. Paul, 
for Appellant. 


Selover, Schultz & Selover, of Minneapolis, for Respondents. 


es Decision rendered, July 6, 1917. 163 N. W. Rep. 670. Syllabus by the 
ourt. 





Misc.] Puller vs..Royal Casualty Co. 397 


PULLER vs. ROYAL CASUALTY CO. (No. 18444.)* 


(Supreme Court of Missouri, Division No. 1.) 


1, INSURANCE—FRAUD OF PROMOTERS AND DIRECTORS— 
CONTRACT OF EMPLOYMENT. 


A preliminary agreement in writing, made between the three promoters 
of a new insurance company, which was to take over the business of 
an existing insurance company, in which two of the promoters were 
officers, agreeing to elect themselves as three of the directors and 
officers of the new company, and fixing, or attempting to fix, their 
salaries, was not fraudulent so as to vitiate the new company’s con- 
tract of employment with one of them; he not having acted as 
director in making it. 


(For other cases, see Insurance, Cent. Dig. § 40; Dec. Dig. § 35.) 


Appeal from St. Louis Circuit Court; George C. Hitchcock, Judge. 

Suit by Edwin §. Puller against the Royal Casualty Company. From 
a judgment for plaintiff, defendant appeals. Reversed, and cause re- 
manded, with instructions. 


F. H. Bacon, of St. Louis, for Appellant. 
Schnurmacher & Rassieur, of St. Louis, for Respondent. 


* Decision rendered, June 1, 1917. Rehearing denied, July 2, 1917. 196 
S. W. Rep. 755. 


HORNBECK vs. SOUTHWESTERN SURETY INS. CO. 
(No. 12477.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—BURGLARY INSURANCE—EVIDENCE OF LOSS 
—SUFFIENCY. 


‘Evidence held to warrant finding that a valuable ring was stolen from 
property covered by burglary insurance. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


2. INSURANCE — BURGLARY INSURANCE — CHARACTER OF 
THEFT. 

Where a valuable ring was alleged to have been stolen, the fact that no 
other jewelry was taken does not conclusively refute the inference 
of theft in an action on a burglary insurance policy. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 
* Decision rendered, June 11, 1917. 195 S. W. Rep. 1054. 
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Appeal from Circuit Court, Jackson County; T. J. Seehorn, Judge. 
“Not to be officially published.” 
Action by Josephine F. Hornbeck against the Southwestern Surety 


Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Ira B. Burns, of Kansas City, for Appellant. 
Cook & Gossett, of Kansas City, for Respondent. 


STATE Ex rEL. AMERICAN AUTOMOBILE CO. vs. 
SCHRAMM er. at. (No. 20022.)* 


(Supreme Court of Missouri. In Banc.) 


1, INSURANCE — AUTOMOBILE INSURANCE — MAINTENANCE 
OF RESERVE—STATUTES. 


An automobile insurance company, organized under Rev, St. 1909, § 6995, 
to write all kinds of insurance on automobiles, was required to main- 
tain a reserve, even though the only reserves required were those men- 
tioned in section 7013, providing that insurance companies must re- 
port to the Superintendent of Insurance their liabilities: First, the 
amount due to banks or other creditors; second, losses of all kinds; 
and, fifth, premiums reserved or amount required to safely reinsure 
outstanding risks. : 

(For other cases, see Insurance, Cent. Dig. § 46; Dec. Dig. § 37.) 


Bond, J., dissenting. 


Certiorari- by the State of Missouri, on the relation of the American 
Automobile Insurance Company, a corporation, against Frank W. Schramm, 
as president of the Board of Assessors of the City of St. Louis, and 
Edmond Koeln, as Collector of the City of St. Louis, to quasli the record 
of assessment of relator’s property by the board of equalization of the 
city of St. Louis. Record quashed. 


Bryan & Williams and Alroy S. Phillips, all of St. Louis, for Relator. 
Charles H. Daues ancl Truman P. Young, both of St. Louis, for 
Respondents. 


“* Decision rendered, June 1, 1917. 196 S. W. Rep. 21. 
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HARTIGAN et at. vs. CASUALTY CO. OF AMERICA.* 
(New York Supreme Court, Appellate Division, Third Department.) 


Appeal from Trial Term, Rensselaer County. 

Action by Maurice H. Hartigan and another, individually and as co- 
partners doing business as Hartigan & Dwyer, against the Casualty 
Company of America. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 

See, also, 165 N. Y. Supp. 894. 


Argued before Kellogg, P. J., and Lyon, Woodward, Cochrane, and 
Sewell, JJ. 
Per CurIAM. 
Judgment (97 Misc. Rep. 464, 161 N. Y. Supp. 145) unanimously 
affirmed, with costs. 


* Decision rendered, May 2, 1917. 165 N. Y. Supp. 894.) 


HARTIGAN et aL. vs. CASUALTY CO. OF AMERICA.* 
(New York Supreme Court, Special Term, Albany County.) 


INSURANCE—INSOLVENCY—PARTIES TO APPEAL. 


Under Insurance Law (Consol. Laws, c. 28) § 63, subd. 3, providing that 
in liquidation proceedings the superintendent of insurance may deal 
with the property and business of a corporation in his name as super- 
intendent, or in the name of the corporation, as the court may direct, 
where the order of liquidation of the affairs of defendant, an insur- 
ance company, directed the superintendent to deal with same in his 
own name as superintendent, an appeal taken by defendant thereafter 
in its own name, without it being shown why the appeal was not taken 
in the name of the superintendent, or that the superintendent took the 
appeal in the name of defendant, was improper. 


(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 


Action by Maurice H. Hartigan and another, individually and as 
copartners doing business as Hartigan & Dwyer, against the Casualty 
Company of America. Judgment for plaintiffs, and defendant moves for 
an order requiring plaintiffs to — notice of appeal. Motion denied. 

See, also, 97 Misc. Rep. 464, 161 N. Y. Supp. 145; 165 N. Y. Supp. 894. 


William E. Woollard, of Albany, for Plaintiffs. 
Moses J. Wright, of New York City, for Defendant. 


* Decision rendered. June 23, 1917. 165 N. Y. Supp. 894. 
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BRUNSWICK REALTY CO. vs. FRANKFORT INS. CO.* 
(New York Supreme Court, Special Term, New York County.) 


'1.INSURANCE—EMPLOYER’S INDEMNITY INSURANCE — 
RIGHT OF DEFENSE—GOOD FAITH. 


Though a contract of indemnity insurance gives the insurer the exclusive 
right to control the defense of any action against the insured for 
personal injuries, there is an implied obligation that the insurer ex- 
ercise good faith. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—INDEMNITY INSURANCE—ACTION AGAINST 
INSURER—SUFFICIENCY OF COMPLAINT. 


Complaint, in action by holder of policy of insurance indemnifying it 
against any loss from any claim against it for damages for. personal 
injuries, and giving the insurer the right to control the defense, 
alleging, its refusal to consent to a settlement of claim after knowl- 
edge that plaintiff had no defense, whereby a ‘judgment was recovered 
against the insured for an amount greater than the policy, and which 
it had paid, sufficiently alleged defendant’s bad faith in permitting 
such judgment. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


Action by the Brunswick Realty Company against the Frankfort In- 
surance Company. On motion for judgment on the pleadings. Denied. 


John J. Vanse, of Brooklyn, for Plaintiff. 
Wm. A. Jones, Jr., of New York City, for Defendant. 


ee 


* Decision rendered, April, 1917. 166 N. Y. Supp. 36. 


RINER vs. SOUTHWESTERN SURETY INS. CO.* 
(Supreme Court of Oregon.) 


1. INSURANCE—INDEMNITY INSURANCE—BAD FAITH. 


Where an indemnity insurance policy provided that no action shall lie 
against the company for any loss or expense under the policy unless 
for loss or expense actually paid in satisfaction of a final judgment 
within ninety days from the date of the judgment and after trial of 
the issue, actual satisfaction of a judgment by the delivery and ac- 
ceptance of a note did not amount to bad faith, although the insured 
and his attorneys knew that their satisfaction of the judgment would 
enable them to compel the insurance company to pay the amount of 
the judgment. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 





* Decision rendered, June 19, 1917. 165 Pac. Rep. 684. 








Misc.) 
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2. INSURANCE—INDEMNITY INSURANCE—SATISFACTION OF 
JUDGMENT—EVIDENCE—SUFFICIENCY. 


In an action on a policy of indemnity insurance to recover the amount of 
a loss sustained and paid in satisfaction of a judgment in favor of an 
injured employee in which it appeared that the judgment was satisfied 
by the delivery and acceptance of a note, evidence held to show that 
the judgment was in truth satisfied and that the note was actually 
given and accepted in payment of the judgment, and that it clearly 
intended and understood that the note extinguished the judgment, 
and that the parties acted in good faith without any agreement that 
any step in the transaction should be considered in any way different 
from its outward appearance. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


5. INSURANCE—INDEMNITY INSURANCE—SATISFACTION OF 
JUDGMENT—EVIDENCE—SUFFICIENCY. 

In an action on a policy of indemnity insurance to recover loss sustained 
and paid in satisfaction of a judgment in favor of an injured em- 
ployee by the delivery of a note, in which it appeared that the judg- 
ment was satisfied of record, evidence held to show that the parties 
agreed that the note should extinguish the judgment. 


(For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665[4].) 


6. INSURANCE—INDEMNITY INSURANCE—“LOSS ACTUALLY 
SUSTAINED.” 

The giving of a note in satisfaction of a judgment in an employee’s action 
for injuries amounts to a loss actually sustained by the employer within 
the meaning of a provision of an indemnity insurance policy pro- 
viding that no action shall be allowed against the insurance company 
for any loss or expense under the policy unless it shall be brought for 
loss or expense actually sustained and paid in satisfaction of a 
final judgment, etc. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


In Banc. Appeal from Circuit Court, Multnomah County; Henry E. 
McGinn, Judge. 

Action by E. W. Riner against the Southwestern Surety Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed, and 
rendered for plaintiff. 


John C. Shillock, of Portland, for Appellant. 
Chester A. Sheppard, of Portland, for Respondent. 


—_—_——@e@—__—_ 


WELLS vs. GREAT EASTERN CASUALTY CO. 
(No. 4991.)* 
(Supreme Court of Rhode Island.) 


INSURANCE—ACCEPTANCE OF LIFE POLICY—ESTOPPEL TO 
DENY APPLICATION. 
Where insured accepted a life policy issued “in consideration of the 
agreements and statements in the application, a copy of which is in- 
| dorsed hereon and made a part hereof, which the insured makes and 


* Decision rendered, June 13, 1917. 101 Atl. Rep. 6. ae 
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warrants to be true and material by the acceptance of this policy,” 
both he and the beneficiary were bound by statements therein and es- 
topped from denying the making of the application, although it was 
not signed, especially so where defendant insurer had attached to 
its plea a copy of the policy showing a signed application which was 
not objected to by plaintiff beneficiary in replication thereto but was 
treated throughout the case as a true copy of the application. 


(For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141[4].) 


On motion for reargument. Motion denied. 
For former opinion, see 100 Atl. 395. 


Walter P. Suesman, of Providence, and Asa B. Suesman, of Spring- 
field, Mass., for Plaintiff. 
Boss & Barnefield, of Providence, for Defendant. 


O’LEARY vs. ST. PAUL FIRE & MARINE INS. CO. 
(No. 229.)* 


(Court of Civil Appeals of Texas. Beaumont.) 


1. INSURANCE—AUTOMOBILE INSURANCE—“COLLISION.” 

Under a policy insuring an automobile against collision with any other 
vehicle or object, excluding striking of roadbed, rails, ties, etc., plain- 
tiff could not recover for damage to his automobile caused by the 
second floor of the garage in which it was kept falling upon it, as 
it was not a “collision” with such an object as contemplated by the 
policy. 

(For other cases, see Insurance, Dec. Dig. 424.) 

(Fer other definitions, see Words and Phrases, First and Second Series, 
Collision.) 


2. INSURANCE—POLICY—CONSTRUCTION. 


A policy of insurance will be construed most strongly against the company. 
(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


Appeal from Harris County Court; Murray B. Jones, Judge. 
Suit by D. L. O’Leary against the St. Paul Fire & Marine Insurance 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 


Woods, King & John, of Houston, for Appellant. 
Elliott Cage, of Houston, for Appellee. 


* Decision rendered, May 30, 1917. Rehearing denied, June. 27, 1917. 
196 S. W. Rep. 575. 
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LIFE. 


COURT OF APPEALS OF GEORGIA. 
Division No. 1. 


METROPOLITAN LIFE INS. CO. 
vs. 


THOMPSON. (No. 7692.)* 


1. INSURANCE—LIFE INSURANCE—DELIVERY OF POLICY. 

Under the laws of this state, a contract of insurance, fire or life, to be 
binding, must be in writing; but delivery is not necessary, if, in other 
respects, the contract is consummated. Sections 2496, 2499, Civ. Code 
1910. “A contract of life insurance is consummated upon the un- 
conditional written acceptance of the application for insurance by the 
company to which such application is made.” New, York Life Ins. 
Co. vs. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. 
Rep. 134 (1). “The receipt by an agent from his insurance company 
of a policy, to be unconditionally delivered by him to the applicant, is, 
in law, tantamount to a delivery to the insured, although the agent 
never parts with possession of the policy, and although its delivery 
to the applicant is by contract made essential to its validity.” New 
York Life Insurance Co. vs. Babcock, supra (3). 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


2. INSURANCE—LIFE INSURANCE—DELIVERY—OF POLICY. 

“The manual delivery of the policy is not necessary, where the policy has 
been issued by the company, and simply retained by the agent for 
his individual protection until reimbursed by the insured.” Fireman’s 
Fund Ins. Co. vs. Pekor, 106 Ga. 1, 31 S. E. 779; Mechanics’ & 
Traders’ Ins. Co. vs. Mutual, etc., 98 Ga. 262, 25 S. E. 457. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


3. INSURANCE—LIFE POLICIES—EFFECT. 

The actual payment in advance of the first premium upon a policy of life 
insurance is not necessary to the validity of the contract, unless the 
payment of the first premium is, by the express terms of the policy, 
or by necessary implication, made a condition precedent to any lia- 
bility of the insurer on the contract. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 


4, INSURANCE—LIFE INSURANCE—ACTIONS—PETITION. 

It follows from the above that, where the petition alleged, in effect, that 
the plaintiff was the beneficiary named in a life insurance policy, that 
the insured made application to the local agent of the company for a 
policy of life insurance, that the applicant had been examined by the 
company’s physician, and his application for insurance accepted by 
the company, that the policy of insurance was duly issued by the com- 
pany and was actually forwarded and received by the local agent, 
who, on the date of the death of the insured had it ready for delivery 


“* Decision rendered, Aug. 3, 1917. 93 S. E. Rep. 299. Syllabus by the 
Court. 


Vol. L—27. 
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to him, but, learning of his death by accident, refused to deliver it, 
and that on account of this refusal a copy of the contract was not 
attached to the petition, the petition set forth a cause of action, and 
was not demurrable upon the ground that it did not aver that the 
first premium had been paid, or that the policy was in force on the 
date of the death of the insured. The remaining grounds of the 
demurrer were likewise without merit. The court, on demurrer, could 
not determine that the contract was not in force at the time of the 
death of the insured, or that the payment of the first premium was a 
condition precedent to any liability of the insurer on the contract; 
no copy of the contract having been attached to the petition. 


For other cases, see Insurance, Dec. Dig. Dig. § 629[2].) 


INSURANCE—LIFE INSURANCE—ACTIONS—INSTRUCTIONS. 


The policy was introduced in evidence. By its terms the payment of the 


first weekly premium while the insured was alive and in sound health 
was made a condition precedent to the liability of the insurer under 
the contract, and it contained a further provision that the agent was 
without power to make, alter, or change any term of the contract. 
The policy, by its terms, did not require actual delivery to the insured. 
The court charged the jury as follows: “If, as contended by the 
plaintiff in this case, the application was made by the insured, and he 
arranged with the insurance agent that the insurance agent was to 
pay the first premium. and he was to return it personally to the in- 
surance agent, and he sent in his application in that way, and you 
should find that the insurance agent reported to his company that it 
was paid—the first premium—and that thereupon his company issued 
the policy and forwarded it to the agent, to be delivered to the in- 
sured, then that would be a binding insurance contract between the 
company and the assured.” Held, this charge was error. It was not 
shown that the agent was a general agent of the company, but, under 
the undisputed evidence in the record, he was a special agent, with 
limited authority. His mere statement to his company, made in writing 
or otherwise, that the first premium had been paid, if in fact it had 
not been paid, did not, under the terms of the policy, alter that part 
of it by which the payment of the first weekly premium was made a 
condition precedent to the liability of the insurer. Reese vs. Fidelity 
Mutual Life Ass’n. 111 Ga. 482, 36 S. E. 637; Mutual vs. Clancy, 
111 Ga. 865, 36 S. E. 944; Mutual Reserve vs. Stephens, 115 Ga. 192, 
41 S. E. 679; Brown vs. Mutual Benefit, 131 Ga. 38, 61 S. E. 1123. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE—LIFE POLICIES—TIME OF TAKING EFFECT. 
The policy of insurance was dated October 11, 1915, but was executed by 


the company prior to that date, and on the 8th or 9th of the month 
was actually received by the local agent of the company for delivery to 
the insured. The insured was killed in an explosion at 8.15 o’clock 
A. M. on October 11, 1915. The contract provided that the company 
“in consideration of the payment of the premium mentioned in the 
schedule below, on or before each Monday, doth hereby agree * * * 
to pay, upon receipt of proofs of death of the insured, * * * the 
amount stipulated in said schedule: Provided, however, that no 
obligation is assumed by the company prior to the date hereof, nor 
unless on said date the insured is alive and in sound health; but 
should the proposed insured not be alive or not be in sound health on 
said date, any amount paid to the company as premiums shall be 
returned.” Held that, if a binding contract had been otherwise con- 
summated, the time for the commencement of the risk had arrived 
when the insured met his death. 


«For other cases, see Insurance, Dec. Dig. § 175.) 





« 
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7. INSURANCE—LIFE INSURANCE—CONTRACTS—CONSTRUC- 
TION. 

The provision of the Code that “a policy of life insurance runs from 
midday of the date of the policy, and the time must be estimated ac- 
cordingly, if the policy is limited to a specified number of years” 
(Civ. Code 1910, § 2501), is not applicable where, as in this case, the 
parties to the contract make provision as to the time of the com- 
mencement of the risk. The provision of the policy that “no obligation 
is assumed by the company prior to the date hereof, nor unless on 
said date [italics ours] the insured is alive and in sound health,” pro- 
tected the company from liability for the death of the insured at 
any time prior to the 1lth day of October. The date set for the 
obligation to begin was October llth, and when that day began the 
obligation began with it. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

8 INSURANCE—LIFE INSURANCE—DATE OF GOING INTO 
EFFECT OF POLICY. 

If no time for the commencement of the risk is fixed in the contract of 
insurance, the provisions of Civ. Code 1910, § 2501, supra. are to 
be read into the policy as a term thereof, and the policy runs from 
midday of the date thereof. The policy of insurance in this case 
expressly provided against liability “prior to the date” of the policy, 
and (construing the policy most strongly against the company) fixed 
the commencement of the risk with the beginning of the day on which 
the policy went into effect. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Luke, J., dissenting. 


Error from City Court of Waycross; John C. McDonald, Judge. 

Action by Mrs. H. M. Thompson against the Metropolitan Life In- 
surance Company. There was a judgment for plaintiff, and defendant 
brings error. Reversed. 


Parks & Reed, of Waycross, for Plaintiff in Error. 
Parker & Parker, of Waycross, for Defendant in Error. 


GEorGE, J. 

[5] The fifth headnote requires elaboration. The policy upon 
which this action was based contained the following provision :— 

“This policy contains the entire agreement between the com- 
pany and the insured, and the holder and owner hereof. Its terms 
cannot be changed or its conditions varied, except by a written 
agreement, signed by the president or secretary of the company. 
Therefore agents (which term includes superintendents, deputy 
superintendents, and assistant superintendents) are not authorized 
and have no power to make, alter, or discharge contracts, waive 
forfeitures, or receive premiums on policies in arrears more than 
four weeks,” ete. 

The payment of the first weekly premium was made a con- 
dition precedent to any liability of the company under the contract. 
The evidence for the plaintiff disclosed that the local agent of the 
company approached her husband and asked him to take the 
policy of insurance, but he declined to-do so, upon the ground 
that he did not have the money with which to pay the first pre- 
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mium. ‘The agent agreed to advance the first premium for him, 
and to hold the policy until a time certain. It further appeared 
that the local agent, in submitting the application of the plaintiff's 
husband, stated to the company that the first weekly premium had 
been paid. It was not contended that the premium had in fact, 


been paid, but the contention of the plaintiff was that her husband ' 


made an arrangement with the local agent by which the agent 
was to advance the first premium. It was not contended, but on 
the contrary, was admitted, that no money had been paid directly 
by the applicant. The local agent, sworn as a witness for 
the defendant, denied the making of the agreement with the 
_ plaintiff’s husband, and testified that he was to obtain the policy 
for the applicant, who was to pay the first premium at the 
time -of the delivery of the policy to him. The agent further 
testified (and his evidence was undisputed) that the company 
usually and generally, and in this case, sent forward the policy 
with specific instructions not to deliver the policy until the agent 
had seen the applicant and had received the first premium in cash. 
It was not objected that the witness was incompetent to testify. 
Under ‘the circumstances, the charge of the court, quoted in the 
fifth headnote, was clearly erroneous. The agent had no authority 
to alter a term of the contract. Payment of the first premium was 
a condition precedent to any liability of the company under the 
contract. The mere statement of the agent, made to. this company, 
in writing or otherwise, was ineffective to vary, change, or alter 
the terms of the contract. It would have been otherwise, had the 
company accepted the obligation of the agent for the first pre- 
mium; The company, under the evidence in the record, had no 
notice or knowledge of any such agreement, if any was in fact 
made by the agent with the applicant. The company, therefore, 
had the right to stand upon its contract, no term of which’ had 
been changed or waived by its authority. To allow a recovery, 
under the circumstances detailed in the charge of the court; 
would put it within the power of every local agent of every in- 
surance company, it mé aon not how careful the company may 
have been to protect itself by the express provisions of its con- 
tract, to defraud and bankrupt the company. Under the rule in 
this state, no contractual relation with regard to the payment of 
the premium existed between the agent and the company ;. and 
until the company accepted the agent’s obligation for the first 
premium upon the policy, or until actual payment of the premium, 
no liability existed on the part of the company. 

Upon the sufficiency of the evidenceawe express no opinion. 
The whole effect of our ruling is that the charge of the court 
quoted in the fifth headnote required a reversal of the judgment. 
The judge therefore erred in overruling the motion for a new 
trial. 

Judgment reversed. 

Wade, C. J., concurs. 





: 
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Luke, J. (dissenting). 

I do not agree to the ruling announced in the fifth headnote in 
this case. The charge of the court held to be error is as follows :— 

“If, as contended by the plaintiff in this case, the application 
was made by the insured, and he arranged with the insurance 
agent that the insurance agent was to pay the first premium, and 
he was to return it personally to the insurance agent, and he sent 
in his application in that way, and you should find that the insur- 
ance agent reported to his company that it was paid—the first 
premium—and that thereupon his company issued the policy and 
forwarded it to the agent, to be delivered to the insured, then that 
would be a binding insurance contract between that company and 
the assured.” 

The written statement of the agent who procured the application 
shows that the first weekly premium in cash had been collected 
by him and held by him for the company. The agent having in 
writing so instructed the company, and the company having issued 
and delivered the policy of insurance, the agent was bound to the 
company for the premium, and the evidence authorized the jury 
to find that the company accepted the obligation of the agent for 
the first week’s premium. 

It is the opinion of the writer that the charge of the court was 
not error, and that the judgment of the trial court should not be 
reversed, but affirmed. 





-——— @+@ 


SUPREME COURT OF LOUISIANA. . 
Succession or LE BLANC. (No. 22372.)* 


1. EXECUTORS AND ADMINIS TRATORS—HUSBAND AND 
WIFE—SUCCESSION—DISTRIBUTION—LIFE INSURANCE. 
Life insurance made payable to the executors, administrators, or assigns 
of the assured forms a part of his estate at his death; and the pro- 
ceeds or avails of such insurance are either community property or 
the separate property of the estate of the assured, depending upon 
whether the assured was married or single when the insurance con- 
tract was made, not upon his marital status at the time of his death. 

(For other cases, see Executors and Administrators, Cent. Dig. § 297, 
Dec. Dig. § 46; Husband and Wige, Cent. Dig. § 880, Dec. Dig. § 248.) 

a STATUTH§—TITLE—SUFFICIENCY, 

The object of the Act No. 189 of 1914, to exempt the proceeds or avails of 


all life insurance from all liability for any debt, except a debt secured 
by a plec Ige or ‘an assignment of the policy, or an advance payment 


as Decision rendered, June 11, 1917. 76 ‘South. Rep. 223. Syllabus by the 
ourt. 
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made on the policy, is expressed in the title “An Act to exempt the 
proceeds of life insurance from liability for debt.” 


(For other cases, see Statutes, Cent. Dig. § 155; Dec. Dig. § 117[1].) 


3. CONSTITUTIONAL LAW—EXEMPTIONS —IMPAIRMENT OF 
OBLIGATION OF CONTRACTS. 

A statute exempting the proceeds or avails of life insurance from liability 
for debt does not impair the obligation of a contract of insurance 
made before the passage of the act. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 498-500, Dec. Dig. 
§ 180; Exemptions, Cent. Dig. §§ 2, 3, Dec. Dig. § 3.) 


4. EXEMPTIONS—LIFE INSURANCE—EXEMPTIONS 

The exemption of the proceeds or avails of all life insurance from lia- 
bility for any debt (except a debt secured by a pledge or an assign- 
ment of the a or an advance payment made on the policy), by 
the Act No.:189 of 1914, is not merely a personal exemption in favor 
of the person insured, but inures to the benefit of his heirs at law, 
and exempts the proceeds or avails of life insurance made payable to 
the executors or administrators or assigns of the assured from liability 
for his debts, or the debts of his succession, at his death. 


(For other cases, see Exemptions, Cent. Dig. § 34; Dec. Dig. § 30. 


5. EXECUTORS AND ADMINISTRATORS — SUCCESSION EX- 
PENSES—COMMUNITY PROPERTY. 


If the assets of an estate, including the half interest of the deceased in 
the community property other than the proceeds or avails of the in- 
surance on his life, are sufficient to pay the law charges, costs of ad- 
ministration, expenses of last illnesses, and funeral expenses, there 
is no reason for requiring the half interest of the heirs of the pre- 
deceased wife, in the community property, to. bear any part of the 
costs of administering the estate of the deceased husband. 

(For other cases, see Executors and Administrators, Cent. Dig. § 1296; 
Dec. Dig. § 314[13]). 


# 

Appeal from Seventeenth Judicial District Court, Parish of Ver- 
milion; William Pierrepont Edwards, Judge. 

In the matter of the succession of Adonis Le Blanc. J. Earl Le 
Blarc and tutor of the minor children filed oppositions. From the judg- 
ment dismissing the opposition and the claim of certain creditors, the 
opponents and creditors appeal. Amended and as amended affirmed. 


Smith & Carmouche, of Crowley, for Appellants Crowley Bank & 
Trust Co. and J. Earl Le Blanc. 

Broussard & Samson, of Abbeville, for Interveners and Opponents, 
Albert Stauffer, F. A. Godchaux, and O. A. Broussard. 

Mouton & DeBaillon, of La Fayette, for Appellees Administrators. 


O’NIELL, J. 

Adonis Le Blanc took out three policies of insurance, for $2,000 
each, known as 20-annual-payment policies, on his life during 
his marriage with Rose Thibault Le Blanc. Two of the policies 
in the Equitable Life Assurance Society, were made payable “to 
his wife, Rose Le Blanc, if living, if not then to the assured’s 
executors, administrators or assigns, subject to the right of the 
assured to change the beneficiary.” The third policy, in the 
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Fidelity Mutual Life Insurance Company of Philadelphia, was 
made payable “to his wife, Rose Le Blanc, or, if the insured 
(should) survive the aforesaid beneficiary, to the administrators, 
executors, or assigns of the insured.” 

The beneficiary named in the policies Rose Thibault Le Blanc, 
died on the 16th of December, 1914, leaving eight children, issue 
of her marriage with Adonis Le Blanc. On the 30th of December, 
1915, the surviving husband, availing himself of the privilege of 
changing the beneficiary named in the two policies in the Equitable 
Life Assurance Society, had them made payable to his estate. 
No change was made as to the beneficiary named in the policy in 
the Fidelity Mutual Life Insurance Company of Philadelphia; 
but, like the two policies in the Equitable Life Assurance Society, 
it became, by the death of Mrs. Rose Thibault Le Blanc, payable 
to the estate, the administrators or executors of the assured. 

Adonis Le Blane continued to pay the premiums on the three 
policies after the death of his wife and kept the insurance in force 
to the date of his death; that is, the 14th of January, 1916. Two 
of his children, J. Earl Le Blanc and Mrs. Oneida Le Blanc 
Melancon, had reached the age of majority. Mr. and Mrs. 
Melancon were appointed administrators of the succession of her 
father, and the Crowley Bank & Trust Company was appointed 
tutor of the six minor childten. 

The Fidelity Mutual policy, with the accumulations, at the 
date of the death of the insured, amounted to $3,038, on which the 
insured had obtained a loan from the company amounting to 
$811.27 at the time of his death. The net proceeds or avails of the 
life insurance collected by the administrators, therefore, amounted 
to $6,226.73. 

Other property belonging to the community theretofore ex- 
isting between the assured and his wife consisted of real estate 

valued at $1,375, and personal property valued at $496.50. It 
appears that the community owed the separate estate of the as- 
sured $226.12 for premiums paid on the insurance policies after 
the death of Mrs. Le Blanc, and $90.58 for certain pavement 
certificates paid by him for the improvement of the community 
property after her death. The separate estate of Adonis Le Blanc 
also owns 82 shares of the capital stock of the Stauffer-Godchaux 
Company, valued at $4,100, on which there is a vendor’s lien in 
favor of Frank A. Godchaux, Albert Stauffer and O. A. Brous- 
sard for an amount exceeding the value of the stock. The ad- 
ministrators also have in their possession $482.89 cash belonging 
to the separate estate of Adonis Le Blanc. It appears, therefore, 
that the assets of the separate estate of Adonis Le Blanc, exclusive 
of any interest in the life insurance, and éxcluding also the debts 
due by the community to the separate estate and the capital stock 
in the Stauffer-Godchaux Company, affected by the vendor’s lien, 
amount to $1,418.64; that is, about $200 more than the law 
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charges, costs of the administration, expenses of last illness, and 
funeral expenses. The other debts due by Adonis Le Blanc, at 
the time of his death, besides the debt of $6,625 secured by the 
vendor's lien on the capital stock in the Stauffer-Godchaux Com- 
pany, amounted to only $267.35. 

The adminstrators filed an account or a statement showing the 
proposed method of distribution of the assets of the estate, and 
prayed for judgment approving the account and ordering that a 
settlement be made accordingly. They treated the $6,226.73 col: 
lected from.the insurance companies as an asset of the community, 
less the premiums paid by Adonis Le Blane after the death of 
his wife, amounting to $226.12, which amount was charged to the 
community and credited to the separate estate of Adonis Le Blanc. 

J. Earl Le Blanc and the tutor of the minor children of Adonis 
Le Blanc filed an opposition to the account and manner of settle- 
ment of the succession proposed by the administrators, on the 
ground that the entire proceeds of avails of the life insurance are, 
by the Act No.-189 of 1914, exempt from liability for any debt of 
the succession of Adonis Le Blanc, and should be paid to his heirs 
at law. 

Frank A. Godchaux, Albert Stauffer, and O. A. Broussard, as 
creditors of the succession, opposed the account and the proposed 
manner of settlement of the succession, claiming that the entire 
proceeds or avails of the life insurance should be treated as an 
asset of the separate estate of Adonis Le Blanc, not an asset of 
the community, and should be applied to the payment of his debts. 
In the alternative—that is, in the event the court should hold that 
the proceeds or avails of the life insurance should be treated as 
an asset of the community and not of the separate estate of Adonis 
le Blanc—these three creditors claimed that the estate of the 
deceased wife of Le Blanc should bear a proportionate share of 
the law charges and costs of the administration of his estate. 

In answer to the opposition filed by J. Earl Le Blanc and the 
tutor of the minor children of Adonis Le Blanc, the creditors, God- 
chaux, Stauffer, and Broussard, contend that the Act No. 189 of 
1914, purporting to exempt the proceeds or avails of life insur- 
ance from liability for any debt, is unconstitutional, in that the 
text is broader than the title of the statute; and that the statute 
cannot, in this case, have the retroactive effect of impairing the 
obligations of contracts. In the alternative, they contend that, if 
the statute should be held constitutional, the exemption was per- 
sonal to and jn favor of the insured, and did not survive in favor 
of his heirs at law. 


Other oppositions were made té the account of the administra- 
tors and proposed manner of settlement of the estate, which, how- 
ever, are not involved in the present appeal. 

Judgment was rendered dismissing the opposition of J. Earl 
Le Blane and of the tutor of the minor children of Adonis 
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Le Blanc, at their cost, rejecting the demand of Godchaux, 
Stauffer, and Broussard to have the proceeds or avails of the life 
insurance treated as an asset of the separate estate of Adonis 
Le Blanc, but allowing their alternative demand that the estate 
of the deceased wife of Adonis Le Blane should be charged with 
a proportionate share of the costs of the administration of this 
estate. J. Earl Le Blanc and the tutor of the minor children of 
Adonis Le Blanc, on the one hand, and the creditors, Godchaux, 
Stauffer, and Broussard, on the other hand, have appealed from 
the judgment. 


Opinion. 


[1] It is argued on behalf of the creditors, Godchaux, Stauffer, 
and Broussard, that, inasmuch as the proceeds or avails of the 
life insurance would, if the wife of the insured had survived him, 
belong to her separately and individually, therefore the life in- 
surance payable to the estate of the assured should.belong to his 
separate estate, not to the community. But the learned counsel 
who advance that argument overlook the fact.that the proceeds 
or avails of life insurance in favor of a beneficiary named in the 
policy, other than the insured, belong to the beneficiary nained in 
the policy, and do not form part of the estate of the insured at 
his death. In fact, that taking out of life insurance in favor of 
the wife of the insured is in the nature of a donation by the hus- 
band to the wife. Life insurance in favor of the estate, the ex- 
ecutors or administrators, of the person insured, forms -a part of 
his estate at his death; and the status of the proceeds or avails 
of such life insurance at is, whether it is community property 
or property of the separate estate of the insured—depends upon 
whether the contract of insurance was made during the marital, 
community or when the insured was single. The status of the: 
proceeds or avails of such insurance, w hether community property 
or the separate property of the insured, is not governed by the 
marital status of the insured at the time of his death. See Suc- 
cession of Buddig, 108 La. 406, 32 South. 361; Succession of 
Verneuille, 120 La. 605, 45 South. 520; Succession of Roder, 
121 La. 692, 46 South. 697, 15 Ann. Cas. 526. The account of 
the administrators is correct, in so far as the amount of the pro- 
ceeds or avails of the life insurance is credited to the community, 
and in so far as the amount of the premiums paid after the death 
of the wife of the assured is charged to the community and 
credited to the separate estate of the assured. But that is a mere 
matter of bookkeeping, in this case, because the proceeds or avails 
of the life insurance are,-by the Act No. 189 of 1914, exempt 
from liability for debt; and our conclusion that the proceeds or 
avails of the life insurance in question belonged to the community, 
and not to the separate estate of the insured, is of no practical 
importance in this case. 

[2] The contention of the learned counsel for the creditors, 
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Godchaux, Stauffer and Broussard, that the Act No. 189 of 1914 
contains objects or provisions not expressed in its title, and that 
the statute, therefore, violates article 31 of the Constitution 
of this state, is founded upon the fact that the statute purports 
to exempt from liability for debt the proceeds or avails of all life 
insurance, whereas the object expressed in the title of the act is 
to exempt only the proceeds of life insurance. It is contended 
that the proceeds of life insurance means the total amount col- 
lected from the insurance company or companies, whereas the 
avails of life insurance means only the balance of the insurance 
money remaining after the payment of the debts due by the 
assured or his succession. Our opinion is that the word avails, 
as used in this statute, means the net amount or proceeds col- 
lected from the insurance company or companies, and that the 
words proceeds and avails, in the expression, “the proceeds or 
avails of all life insurance,” are synonymous terms. See Web- 
ster’s New International Dictionary, and the Century Dictionary, 
verbo avails. See, also, 6 C. J. 872, 4 Cyc. 1075; 3 Am. & Eng. 
Enc. of Law (2d Ed.) vol. 3, p. 518. It is true, the word avails, 
in a sense, means only the net proceeds. In that sense, it means 
the net amount of insurance money collected, after deduction of 
any debts for which the proceeds or avails of life insurance are 
not exempt from liability, under the statute, as, for example, the 
amount of a loan or advance payment made on the policy of in- 
surance, or a debt secured by a pledge or assignment of the 
policy. However, the word proceeds being, in a sense, a more 
comprehensive term than the word avails, it cannot be said that 
the terms of the statute, exempting the proceeds or avails of all 
life insurance, is broader or inore comprehensive than the object 
expressed in the title of the act, to exempt the proceeds of all 
life insurance. To maintain what the learned counsel contend in 
their brief, that the avails of life insurance means only the amount 
remaining after payment of debts due by the estate of the assured 
would result in a contradiction of terms and stultify the act of 
the Legislature. Our conclusion is that the object of the statute 
is expressed in its title. 

[3] The contention that the exemption of the proceeds or 
avails of the life insurance in contest, under the Act No. 189 of 
1914, would give the statute the retroactive effect of impairing 
the obligations of contracts, refers ta the contracts of insurance, 
not to the contracts by which the debts, for which the proceeds 
or avails of the life insurance are sought to be held liable, were 
incurred. It is admitted that the debts due to the creditors, God- 
chaux, Stauffer, and Broussard, were contracted after the passage 
of the Act No. 189 of 1914; and that appears to be true of all of 
the debts due by the deceased, Adonis Le Blanc, or his succession. 
The statute, exempting the proceeds or avails of life insurance 
from liability for any debt, does not in any way impair or affect 
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the obligation of a contract of insurance entered into before the 
passage of the act. 

[4] The contention urged most seriously by the learned counsel 
for the administrators and for the creditors, and maintained by 
the district judge, is that the exemption of the proceeds or avails 
of life insurance made payable to the insured, his executors or 
administrators, as provided by the Act No. 189 of 1914, is per- 
sonal to the insured, and does not survive in favor of his heirs 
at law. 


The exact language of the statute is that the proceeds or avails 
of all life, including fraternal and co-operative, health, and acci- 
dent, insurance shall be exempt from liability for any debt, ex- 
cept for a debt secured by a pledge of such policy, or any rights 
under such policy that may have been assigned, or any advance 
payments made on or against such policy. 

The terms of the statute are sufficiently broad and comprehen- 
sive to exempt the proceeds or avails of life insurance from 
liability for debts due by the succession of the insured after his 
death, as well as to exempt the cash value or surrender value of 
policies of insurance during the lifetime of the insured. In fact 
it is difficult to conceive of more comprehensive or plainer lan- 
guage than the Legislature has used to exempt from liability for 
the debts of the insured, after his death, the proceeds or avails 
of life insurance paid or payable to his estate, his executors or 
administrators. The proceeds or avails of life insurance means 
the amount collected from the insurance company or companies ; 
and, as a general rule, there are no proceeds or avails of life 
insurance until the death of the insured. For example, fraternal 
life insurance has no commercial or cash value during the life- 
time of the insured, and could not possibly be levied upon or 
rendered liable for debt during his lifetime. We cannot believe 
that the Legislature intended to exempt from seizure or liability 
for debt, only during the life time of the insured, the cash value 
or surrender value of policies of life insurance made payable to 
the insured, his executors or administrators, and did not intend 
to exempt from liability for debts of the insured the proceeds 
or avails of life insurance made payable to his estate and col- 
lected by his executors or administrators after his death. 


The proceeds or avails of life insurance in favor of a beneficiary 
other than the estate of the insured, his executors or administra- 
tors, is not liable for the debts of the insured. Hence it could 
not have been the intention of the Legislature that the exemption, 
from liability for debts of the insured, of the proceeds or avails 
af life insurance collected after his death, should apply only to 
insurance in favor of a beneficiary other than the person whose 
life was insured, and not to insurance in favor of the estate, the 
executors or administrators, of the insured. 

It is contended by the learned counsel for the administrators 
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and the creditors that the mere fact that life insurance is made 
payable to:the administrators, executors, or assigns of Fe assured 
implies that the proceeds or avails are liable for the debts to be 
paid by the executors or administrators. If that had been the 
idea or intention of the Legislature, there would have been no 
reason for accepting from the operation of the statute a debt 
secured by a pledge or assignment of a policy of insurance. It is 
evident, from the exception of a debt secured by a pledge or 
assignment of a life insurance policy, that the Legislature did not 
intend that the making of life insurance payable to the estate, the 
executors, administrators, or assigns, of the assured, should be 
regarded as a pledge or an asignment of the proceeds or avails 
of the insurance to the creditors of the assured. The express 
mention of a debt secured by a pledge or assignment of an insur- 
ance policy, a loan or advance payment made on or against the 
policy, as excepted from the operation of the statute, implies that — 
there are no other exceptions. Expressio unius persone, vel rei, 
est exclusio alterius. 

It is argued, on behalf of the administrators and the creditors, 
that an exemption of any property from seizure or liability for 
debt is personal to those in whose favor it is granted, and does not 
survive in favor of their heirs. A number of decisions are cited 
in support of the proposition that the homestead exemption in 
favor of the head of a family did not survive in favor of the 
heirs at law of a deceased beneficiary until it was expressly pro- 
vided, in the Constitution of 1879, that the benefit of the home- 
stead exemption might be claimed by the surviving husband 
wife or minor children of a deceased beneficiary. The doctrine 
of those decisions has no application to the exemption claimed in 
this case, for several reasons. First of all, the exemption under 
consideration, unlike the homestead exemption, is not granted in 
favor of, or expressly confined to, any particular person or 
designated class of persons or individuals. The statute merely 
exempts the proceeds or avails of all life insurance from liability 
for any debt (except a debt secured by a pledge or assignment 
of a policy, or an advance payment or loan on the policy), without 
regard to who the debtor may be. Secondly, the language of the 
Act No. 189 of 1914 is that the proceeds or avails of all life insur- 
ance shall be “exempt from all liability for any debt’; whereas 
the language of the Constitution, exempting the homestead, 1s 
that it “shall be exempt: from seizure and sale.” And, thirdly, it 
is not only the insurance itself, or the cash value or surrender 
value of the insurance while in force, but the proceeds or avails— 
the fund actually realized from the insurance—that is exempt 
from liability for any debt. Our opinion is that the language of 
the statute, that the proceeds or avails of all life insurance shall 
be exempt from all liability for any debt, expresses the intention 
that the exemption shall survive the person insured and inure to 
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the benefit of his heirs at law if the insurance be payable to his 
estate, his executors or administrators. 

In Holmes vs. Marshall, 145 Cal. 777, 79 Pac. 534, 69 L. R. 
A. 67, 104 Am. St. Rep. 86, 2 Ann. Cas. 88, it appears there were 
three paid-up life insurance policies, two payable to the wife of 
the assured, and one payable to his estate, his administrators or 
executors. At the death of the insured, the amount of the two 
policies made payable to his wife was paid to her, and the amount 
of the policy that was payable to his estate, his administrators 
or executors, was paid to the administrators. The balance re- 
maining from that policy, after payment of the costs of ad- 
ministration, was set apart to the widow, as exempt from liability 
for any debts of the estate, under a provision of the Code of 
Civil Procedure of California. The proceeds of all three of the 
policies were deposited by the widow in a bank in Los Angeles, 
and, after she had drawn against the account from time to time, 
the balance in bank was seized under a w rit of attachment to 
satisfy a debt due by the widow. She contended that the fund 
was exempt from seizure under the section of the Code of Civil 
Procedure Which declared: “All moneys, benefits, privileges, or 
immunities accruing or in any manner growing out of any life 
insurance, * * * [are] exempt from execution.” Code Civ. 
Pros. § 690, subd. 18. The seizing creditor contended that the 
exemption extended only to debts due by the person whose life 
was insured and who had paid the premiums; but that it did not 
continue, after his death, in favor of the beneficiary, whether the 
insurance was payable to the estate of the person insured, his 
executors or administrators, or to some other person named in the 
policy of insurance. It was held that the words “exempt from 
execution” meant exempt from execution for any debt, whether 
due by the estate of the insured or due by the beneficiary named 
in the policy of insurance. It was observed that, in Kentucky and 
Minnesota, the statutes exempting certain insurance benefits, re- 
liefs, etc., from execution or liability for any debt of a member, 
were construed so as to exempt the funds, resulting from the in- 
surance benefits or relief, from liability for a debt due by the 
member of the insurance society, or by a beneficiary to whom the 
benefit or relief was paid, or who was entitled to the benefit or 
relief. It was observed that, in New York, a statute declaring 
certain insurance funds or benefits exempt from execution or 
liability for any debt of a deceased member of an insurance so- 
ciety exempted the fund from seizure or liability only for a debt 
of the deceased member insured, and did not extend to: debts 
due by the beneficiary who received the fund. It was also ob- 
served that, although the Kentucky and Minnesota decisions had 
been criticized by Freeman in his book on Executions (3d Ed.) 
vol. 2, § 234b, the author had admitted that, if the statutes of those 


e 


states had stopped with the words, “exempt from execution,’ 
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there would be no doubt, of the exemption in favor of the bene- 
ficiary; but he reasoned4that the additional words of the statute, 
“to pay any debt or liability of a member,” indicated that the 
Legislature had in mind only the debts or liabilities of the 
members of the msurance association, and hence, after the benefit 
was received by a beneficiary other than the member insured, 
it was subject to the general laws re lating to executions or liability 
for debts of the person or persons w ho had received the benefit. 

It is not necessary to apply the exemption, in the case before us, 
to the extent to which it was applied under the statutes of Ken- 
tucky, Minnesota, and California. 

A statute of Washington exempted the proceeds or avails of 
all life and accident insurance from all liability for any debt. In 
Flood vs. Libby, 38 Wash. 366, 80 Pac, 533, 107 Am. St. Rep. 851, 
the question at issue was whether the statute applied only to such 
life insurance as was payable to a beneficiary other than the in- 
sured, or applied also to an endowment policy of insurance pay- 
able to the insured or to his estate, and having a cash value dur- 
ing his lifetime. It was held that the language of thestatute was 
so sweeping and comprehensive that it exempted from liability 
for a debt of the assured, during his lifetime, an endowment policy 
payable to the assured or his estate and having a cash surrender 
value. It was not disputed, but was, on the contrary, conceded, 
that the proceeds or avails of the life insurance made payable to 
the assi¥ted or his estate would be exempted from liability for the 
debts of the assured at his death. 

Our conclusion is that the fund of $6,226.73, being the pro- 
ceeds or avails of the life insurance collected by the administrators, 
is exempt from liability for any debts of the insured, Adonis 
Le Blanc, or of his succession, and must be paid to his heirs at law. 

[5] As the ‘assets of the estate of Adonis Le Blanc, including 
his half interest in the community property other than the pro- 
ceeds or avails of the life insurance, are sufficient to pay the law 
charges, costs of administration, expenses of the last illness, and 
funeral expenses of the ‘deceased, there is no reason whatever 
for requiring the half interest belonging to the heirs of Mrs. 
Le. Blane in the community property to bear any part of the cost 
of administering his estate. 

For the reasons assigned, the judgment appealed from is 
amended so as to exempt the fund of $6,226.73, being the pro- 
ceeds or avails of the life insurance, from liability for any debt 
of Adonis Le Blanc or of his succession, and require the adminis- 
trators to pay that fund to the heirs at law of the deceased, 
Adonis Le Blanc; and the judgment appealed from is further 
amended by exempting the property or funds of the estate of the 
deceased, Rose Thibault Le Blanc, from the payment of any of 
the costs of administration of the estate of Adonis Le Blane. As 
thus amended, the judgment appealed from is affirmed. The 
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appellants, Godchaux, Stauffer, and Broussard, are to pay the 
costs of this appeal. 
Sommerville, J., takes no part. 


—_—_——+e—--____- 


COURT OF APPEALS OF MARYLAND. 


METROPOLITAN LIFE INS. CO. 
. VS. 


JENNINGS. (No. 12.)* 


1. INSURANCE—ACTIONS ON POLICIES—QUESTIONS FOR 
JURY. 

Ordinarily the falsity and materiality of representations in an insurance 
application are questions for the jury; but where such falsity and 
materiality are shown by clear, convincing, and uncontradicted evi- 
dence, the court may so rule*as a matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 

The burden is on an insurer to satisfy the jury of the falsity and ma- 
teriality of representations in the application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE — FALSE REPRESENTATIONS —HEALTH AND 
PHYSICAL CONDITION. 

In an insurance application, made in September, 1912, the applicant rep- 
resented that he was in sound health, had never had any disease of 
the lungs, had not been attended by a physician for twelve years, that 
the complaint, when attended, was for lumbago, and that he had. 
never been under treatment in any hospital, etc. In fact, the appli- 
cant had pulmonary tuberculosis in the spring of 1911, was under 
treatment in a state sanatorium from March to July of that year, 
and from November, 1911, to August, 1912, was under treatment in 
a tuberculosis camp connected with the penitentiary, in which he was 
undergoing sentence. Held, that the representations were false, and 
the facts indicated that insured was not ignorant of their falsity. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


4. INSURANCE— FALSE REPRESENTATIONS —HEALTH AND 
PHYSICAL CONDITION. 

The representations were not only material, but were vital to the risk, 
as it was irrational to suppose that the insurer would have issued the 
policy, if apprised of the true state of facts. 

(For other cases, see Insurance, Cent. Dig. § 291[4].) 


Appeal from Baltimore City Court: Chas. W. Heuisler, Judge.. 
Action by Helen B. Freeburger Jennings against the Metropolitan 


Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed, without new trial. : 








* Decision rendered, June 26, 1917. 101 Atl. Rep. 608. 
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Argued before Boyd,:C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, and Stockbridge, JJ. ; 


W. Hall Harris, of Baltimore ‘(W. Hall Harris, Jr., of Baltimore, on 
the brief), for Appellant. 
Julius H. Wyman and Jacob S. New, both of Baltimore (M. Maurice 
Meyer, of Baltimore, on the brief), for Appellee. , 
.PaTTIson, J. 

This is an appeal from a judgment of the Baltimoge city court, 
recovered by the appellee against the appellant company upon a 
policy of insurance issued by it upon the life of Edwards]. Free- 
burger, brother of the appellee. The policy, the amount of which 
was $500, with the appellee named as beneficiary therein, was 
issued on October 16, 1912, and the msured died on January 16, 
1914. The sole defense niade to this suit was that the insured had 
induced the appellant company to issue the policy to him by false 
representations material to the risk. 

In his written application to the appellant company, the insured 
stated, among other things, that he was of sound health; that. he 
had never had any disease of the lungs; that the physician who 
last attended him was: Dr. Billingslea, the date of. such attendance 
being twelve years prior to his application, and that his complaint 
at such time was lumbago; that he had not been under the care 
of any phy Sician within. two years prior to his said application, 
and had “never been under. treatment-in any dispensary, hospital, 
or asylum, nor been an inmate of ant ‘almshouse or other in-: 
stitution.” ‘The application in which these stateménts are found 

_was by the insurance agreement made part of the policy of in- 

surance, and it was further agreed that said statements’ were 
“correct and wholly true,”. and were to form the basis of the - 
contract of insurance upon the issuance of the policy. In-the 
proofs of death, which were signed by the plaintiff, the. cause of 
death 4s given is pulmonary tuberculosis. 

The uncontradicted evidence in this case, as disclosed by the 
record, shows that the insured in the spring of 1911.was suffering 
from pwmonary tubere ulosis, and that on March 29, 1911, he 
‘entered the State Sanatorium at Sabillasville, and remained there 
until July 29,:1911, under treatnmaent of Dr. Cullen, superintendent 
of said institution, and during the whole gf said: time he suffered 
from pulmonary tuberculosis. He left that: institution to attend 
the United States, District Court of Marylarid, in which court he 
had been indicted for the violation of ‘the Oleomargarine Law. 
The trial of. his case had been postponed at the request of Dr. 
Cullen, because of the advanced tubercular -condition of the in- 
sured in the spring.of 1911. On. June 6th Dr. Cullen wrote Hon. 
John Philip Hill, the United States district attorney, saying :— 

“Mr. Freeburger hag.a-. pretty far advanced tuberculosis 
throughout both lungs, ‘and if it were possible for his case to be 
postponed until the weather is cooler, it would be very much better 

for him.” 
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He was tried in.October, and was convicted and‘ sentenced to 

thirteen months in the Atlanta Penitentiary. His actual term of 
- imprisonment.in that institution commenced on October 16, 1911, 
and expired on August 16, 1912. While so imprisoned he was on 
November 4, 1911, transferred to the tuberculosis camp within 
the prison, and there he .remained until the end of the term of 
his sentence under the treatment of the prison physician for pul- 
monary ‘consumption, and while in the camp “he received open 
air treatment within the tent colony, with appropriate nourishing 
tuberculosis diet.” Upon his discharge from the Atlanta prison 
on August 16, 1912, he returned to Baltimore, and on September 
10th following made and signed the written application containing 
the above-mentioned statements and representations. 

At the conclusion of the evidence the defendant offered a 
prayer asking the court to instruct the jury :— 

“That the uncontradicted evidence in this case shows that state- 
ments made at the time of the signing the application for insurance 
by the insuréd, as contained in said application, were untrue, and 
that those statements being material to the risk, their verdict must 
be for the defendant.” 

This prayer was refused, and prayers submitting the case to the 
consideration of the jury were granted to both the plaintiff and 
defendant. It is contended by the appellant that its prayer direct- 
ing a verdict for the defendant should have been granted, and 
because of the court’s refusal to do so the judgment of the court 
below should be ‘reversed. 


[1,2] This court has said a number of times that ordinarily 
it is the province of the jury to determine the falsity and ma- 
teriality of the representations made in an application for insur- 
ance policy, and the burden is upon the defendant to satisfy the 
jury of the truth of these defenses; but where the falsity and 
materialty of the representations-are shown by clear, convincing, 
and uncontradicted evidence the court may so rule as a matter of 
law. Fidelity Mutual Life Insurance Association vs. Ficklin, 
74 Md. 173, 21 Atl. 680, 23 Atl. 197; Dulany vs. Fidelity & Cas- 
valty Co., 1006 Md. 17, 66 Atl. 614; Mutual Life Insurance Co. 
vs. Rain, 108 Md. 353, 70 Atl. 87; Bankers’ Life Insurance Co. 
vs. Miller, 100 Md. 1, 59 Atl. 116; Maryland Casualty Co. vs. 
Gehrmann, 96 Md. 634, 54 Atl. 678; Aétna Life Insurance Co. 
vs. Millar, 113 Md. 693, 78 Atl. 483; Mutual Life Insurance Co. 
vs. Mullan, 107 Md. 463, 69 Atl. 385; Forwood vs. Prudential 
Insurance Co., 117 Md. 259, 83 Atl. 169. 

[3,4] The uncontradicted evidence that Freeburger, so early as 
March, 1911, was suffering pulmonary tuberculosis, because of 
which he was sent to the State Sanatorium at Sabillasville, Md., 
where he was under the treatment of Dr. Cullen, and where he 
remained for several months, until his tria! in the fall of that year, 
which resulted in his conviction and sentence to the Atlanta prison, 
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where he was again treated by the physician in’charge for tuber- 
culosis of the lungs until his discharge, less than a month before 
the date of the application, shows the falsity of the representations 
made by him that he was last attended by Dr. Billingslea for 
lumbago twelve years prior to his application; that he had never 
suffered from any lung disease; that he had not been under 
treatment in any dispensary, hospital, or asylum or other institu- 
tion; and we may further add that the existence of these facts, 
disclosed by such uncontradicted evidence, makes it impossible to 
believe that the insured, in making such representations, was 
ignorant of their falsity. The representations made were not only 
material, but were vital to the risk, and of such a character as 
to make it irrational to suppose that the appellant would have 
issued the policy if it had been apprised of the true state of facts 
to which the representations were made. 

The prayer directing a verdict for the defendant should have 
been granted, for which reason the judgment of the court below 
will be reversed, and as there should, in our opinion, be no re- 
covery in this case, the judgment will be reversed without award- 
ing a new trial. 

Judgment reversed, without new trial, with costs to the ap- 
pellant. 


—S—— ered -_— -_—_ 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, Kincs County. 


CAPLIN 


vs. 


PENN MUT. LIFE INS. CO.* 


1. INSURANCE—LIFE INSURANCE—RIGHTS OF BENEFICIARY 
—LOAN TO INSURED. 

Under a policy of life insurance payable to insured’s infant nieces; and 
providing that the right of revocation was not reserved by the in- 
sured, and which after the payment of three years’ premiums had a 
cash or surrender value, and the lapse of which by nonpayment of 
premiums would automatically extend the insurance for nearly six- 
teen years, the beneficiaries were intended to have a permanent trust 
fund, so that neither the insured not his assignee could borrow upon 
the policies to.their full loan value. 


(For other cases, see Insurance, Dec. Dig, § 179%.) 


2. INSURANCE—LIFE INSURANCE— REVOCATION OF BENE- 
FICIARY. 

The beneficiary under a life insurance policy takes a vested interest un- 
der the policy when issued, contingent upon surviving the insured, 


* Decision rendered, June 1917. 166 N. Y. Supp. 675. 
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and where there is no right of revocation, or change of beneficiaries, 
the insured cannot, by assignment of the policy or other act, invali- 
date or destroy it. 


(For other cases, see Insurance, Dec. Dig. § 203.) 


Action by Harry Caplin against the Penn Mutual Life Insurance 
Company upon policies of life insurance. Complaint dismissed, and judg- 
ment rendered for defendant. 


Jonas, Lazansky & Neuburger, of New York City, for Plaintiff. 
Wanthrop & Stimson and A. W. Levy, all of New York City, for 
Defendant. 
MANNING, J. 

The material facts in this case are not in dispute; the real 
controversy having to do with the proper construction of certain 
clauses contained and set forth in two policies of life insurance 
issued by the defendant company to one Harry Caplin on March 
26, 1913. One of the policies was for $40,000, and the other for 
$20,000. Both policies are identical in form and terms, and vary 
only as to amount of premiums. No particular beneficiary was 
designated; the company only being obliged to pay the amount 
“unto the beneficiaries named and in accordance with the pro- 
visions of clause 17 on page 3.” 

[1] The beneficiary provisions are as follows: In the $40,000 
policy, clause 17 provides that on the death of the insured the 
company shall retain the principal amount of the policy and pay 
interest on the same to May F. Caplin, niece of the insured, during 
her life, and.on her death, or on the death of the insured, in case 
the said May F. Caplin predeceased the insured, the proceeds of 
the policy are to be paid to the issue of the said May F. Caplin 
in equal shares, and, if she die without issue, then the proceeds 
are to be held for the life of Stella L. Caplin, another niece, for 
her life, and on her death the proceeds are to be paid to her issue. 
Under the $20,000 policy the beneficiary clause is similar, except 
that the first interest is to go to Stella for life, the remainder to 
her issue, and, in case of Stella dying without issue, May and her 
issue are to take. Both of said nieces are still infants under the 
age of twenty-one years. The policies also contain a provision. 
reading as follows: “The right of revocation is not reserved 
by the insured.” There is in each of the policies a further pro- 
vision concerning the matter of loans to be made upon the same, 
which reads in part as follows :— 


“Loans.—A fter three full years’ premiums have been paid, the 
company at any time while the policy is in force will advance on 
proper assignment of the policy and on the sole security thereof, 
at 5 per cent interest, a sum at the option of the insured or owner 
of the policy, equal to or less than the full reserve at the end of 
the current year on the policy.” 

It appears that the cash or surrender value of the $40,000 policy 
is now approxirhately $8,560, and of the $20,000 policy $4,280. It 
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further appears that, if these policies shall lapse by reason of the 
nonpayment of premiums, they would automatically be extended 
for the benefit of the beneficiaries for nearly sixteen years, and 
if the insured, Harry Caplin, should die during said sixteen years, 
the beneficiaries would be entitled to the full benefit of the in- 
surance. Accordingly it conclusively appears that the infant bene- 
ficiaries have a very substantial interest in the amount represented 
by the value of the policies in question. 

The insured, Harry Caplin, has assigned all of his right, gitle, 
and interest in the policies to his brother, the plaintiff in this suit, 
who now claims ownership of said policies and contends that as 
such owner he is entitled to procure from the company the full 
amount of the loan value of said policies, without the consent of 
or assignment from the beneficiaries. The contention of the com- 
pany is that the beneficiaries are the owners within the provisions 
of the policies, especially as no right of revocation nor the right 
to change the beneficiary has been reserved by the insured, which 
is the true situation here. In other words, the company contends 
that the beneficiaries are given a vested interest in these policies 
and their proceeds, and that neither the insured nor his assignee 
can in any manner invalidate, reduce, or destroy such right, claim, 
or interest. The company assumes the position that, as the in- 
sured has no right to directly revoke the designation of the bene- 
ficiaries or to change them, he cannot, by an indirect method of 
borrowing the full loan value on said policies, accomplish the 
same purpose and thus destroy the value of the policies to the 
injury of the persons for whose benefit the right was created. 

[2] The plaintiff answers that he is the owner and that as such 
owner he has the right to borrow, without being questioned by 
the company. I do not agree with him. There is no question 
but that it is a well known and established principle of life in- 
surance law that a beneficiary takes a vested interest in a policy 
the moment it is issued, and that where there is no right of re- 
vocation or change reserved the insured cannot by assignment 
thereof, or any other act, invalidate or destroy the policy. See 
Matter of Booth, 11 Abb, N. C. 145; Carpenter vs. Negus, 17 
Misc. Rep. ne 40 N. Y. Supp. 995; United States Trust vs. 
Mutual Ben. L. Ins. Co., 115 N. Y. 152, 21 N. E. 1025; Fowler 
vs. Butterly, 7 78 N.-Y. 68, 34 Am. Rep, 507; Ferguson vs. In- 
surarce Co., 84 Vt. 350, 79 Atl. 997, 35 L. R. A. (N. 8S.) 844; 
Atkins vs. Atkins, 70 Vt. 565, 41 Atl. 503; Ricker vs. Charter 
Oak Life Ins. Co., 27 Minn. 193, 6 N. W. 771, 38 Am. Rep. 289; 
Chapin vs. Fellowes, 36 Conn. 132, 4 Am. Rep. 49; Mutual Life 
Ins. Co. vs. Allen, 113 Ill App. 89; Lawrence vs. Penn Mutual 
Life Ins. Co., 113 La. £7, 36 South. 898, 1 Ann. Cas. 965; 
Packard vs. Conn. Mutual Life Ins, Co., 9 Mo. App. 469; Hub- 
bard vs. Stapp, 32 Ill. App. 541; Manhattan Life Ins. Co. vs. 
Smith, 44 Ohio St. 156. The rights of beneficiaries may be 
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questioned as to whether they are known as the vested rights. Of 
course, the right to some extent is contingent, because the bene- 
ficiaries must necessarily survive the death of the insured; but, 
if they do so survive, then their right to the proceeds is a vested 
one, and it is in this sense that the term “vested” is referred to in 
the authorities, and it is just such a right that cannot be destroyed, 
save by the gonsent of the beneficiaries, unless the power to do so 
is expressly reserved in the policy. 

The question, however, regarding the power to change the 
beneficiary is not before me in this case. The only question is: 
Can the insured, or, in this case, his assignee, borrow upon the 
policies to the full loan value thereof? Counsel on his behalf 
seems to rely mainly upon the case of Travelers’ Ins. Co. vs. 
Healey, 25 App. Div. 53, 49 N. Y. Supp. 29; and argues that the 
Healey Case is decisive of the present issue. I do not so regard it. 
The decision in that case does not go beyond the facts in the case 
itself, and the written instrument therein construed was entirely 
different in phraseology from the policies in the case at bar. In 
the Healey Case the question involved was the meaning of the 
word “holder,” as it appeared in the single clause of the policy. 
In the present case the words used are “insured or owner,” and 
these words must be used and interpreted with reference to many 
other provisions of the policies in question where the words 
“insured, owner, beneficiary” are used in different connections. 

The main question, in my opinion, is one of intent, and if the 
provisions of article or clause 17 of these policies are carefully 
read and noted it will be apparent that, even standing alone, they 
disclose a positive intent that the fund created by the policies shall 
not be trenched upon, even by the beneficiaries, and this intent is 
further emphasized by the affirmative and positive disavowal of 
the right of the insured to revoke or change beneficiaries. The 
rights “created by these contracts of insurance are, in my opinion, 
intended as and for a trust fund, a permanent fund to be paid out 
and administered as in the policies provided. No such situation 
was present in or conceived by the Healey Case, and therefore it 
is not a controlling authority. 

The plaintiff is not entitled to the relief he prays for in this 
case, and accordingly his complaint must be dismissed, and judg- 
ment rendered for the defendants with costs. Ordered accordingly. 
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MERIDIAN LIFE INS. CO. vs. HOBBS. (4 Div. 713.)* 


(Supreme Court of Alabama.) 


INSURANCE—LIFE INSURANCE—SURRENDER — EVIDENCE — 
SUFFICIENCY. 

A life policy provided for continuance after payment of*premiums for 
three full years, “provided that any unpaid note given for a premium 
and any existing indebtedness to the company on account of or se- 
cured by this policy shall reduce the amount of such extended insur- 
ance in the ratio of such indebtedness to the net value of such ex- 
tended insurance.” The insured paid four annual premiums, and was 
entitled to extended insurance, paid-up insurance, or a loan. Shortly 
after the payment of a fourth premium, and prior to default in pay- ‘ 
ment of the fifth premium, insured borrowed from the company the 
full loan value of the policy, and under the terms of his note secured 
the same with the policy. Held that, on default in the fifth premium, 
there was nothing due insured with which to purchase extended in- 
surance, and the policy lapsed. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


McClellan, Gardner, and Thomas, JJ., dissenting. 


Appeal from Circuit Court, Geneva County; H. A. Pearce, Judge. 

Action by Clara C. Hobbs against the Meridian Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Transferred from 
the Court of Appeals under section 6, p. 450, Acts 1911. Reversed and 
remanded. 


John Weaver, of Indianapolis, Ind.,.and L. C. Leadbeater, of Bir- 
mingham, for Appellant. : 
W. O. Mulkey, of Geneva, for Appellee. 
* Decision rendered, May 24, 1917. Rehearing denied, June 30, 1917. 76 
South. Rep. 429. 


NATIONAL ORDER OF MOSAIC TEMPLARS OF AMER- 
ICA vs. LILE. (8 Div. 10.)* 


(Supreme Court of Alabama.) 


1. INSURANCE — FRATERNAL INSURANCE—RECOVERY—CON- 
DITIONS PRECEDENT—PROBATING OF WILL. 

A count averring that insured by his will conveyed the benefits of the 
policy sued on tq plaintiff was insufficient, where it failed to aver that 
the will had been duly probated. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. EVIDENCE—OPINION EVIDENCE—CAUSE OF DEATH. 


In an action on a policy providing that no benefit was payable if the in- 
sured died of heart disease within four months after becoming a 


* Decision rendered, June 14, 1917. 76 South. Rep. 450. 
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member of the order, Dr. E., who attended insured during his last 
sickness, having testified that insured died of organic heart disease a 
few days after initiation, the court properly refused to exclude testi- 
mony to the effect that insured had the appearance of being a healthy 
man, had not complained of heart trouble, and that E. had not been 
to see him for months before he died; such statements not being 
opinions. 


(For other cases, see Insurance, Dec. Dig. § 471[13].) 


3. INSURANCE—FRATERNAL INSURANCE — POLICY — CONDI- 
TION—WAIVER. 

Where, according to the laws of the order, expressly made a part of the 
policy, no benefit was payable if insured died within four months 
after initiation, the beneficiary could not recover, if insured died of 
organic heart trouble within such time, as the observance of the 
constitution and laws of a fraternal insurance society cannot be 
waived by its agents. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE—FRATERNAL INSURANCE—FINANCIAL MEM- 
BER—EVIDENCE—SUFFICIENCY. 

Where the policy recited that insured was a member financial, and the 
certificate of the officers, admitted without objection, recited that in- 
sured had paid all dues demandable, it cannot be said as a matter of 
law that insured at the time of his death was a nonfinancial member, 
avoiding the policy. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 

Action by Ruthy Lile against the National Order of Mosaic Templars 
of America. Judgment for plaintiff, and defendant appeals. Transferred 
from the Court of Appeals under section 6, p. 450, Acts 1911. Reversed 
and remanded. 


W. T. Lowe, of Decatur, for Appellant. 
Wert & Lynne, of Decatur, for appellee. 


PACIFIC MUT. LIFE INS. CO. vs. HAYES. (8 Div. 938.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—LIFE INSURANCE—SUIT—PLEADING. 

In suit on a life policy, plea 3 alleged that insured failed to pay a premium 
which the policy stipulated he should pay, or else the policy should 
become lapsed and void, unless it should be reinstated by insured’s 
warranty of good health and condition, that after the policy lapsed 
and became void insured, to procure reinstatement, executed a war- 
ranty that he was at the time in all respects in good, sound, and un- 
impaired health and condition, that he had not within a year con- 





~* Decision rendered, June 4 1917. Rehearing denied, June 28, 1917. 
76 South. Rep. 12. 
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sulted any physician, surgeon, or other practitioner respecting his 
mental health or condition, and that it was his understanding that 
the company accepted payment of the premium and issued its receipt 
in consideration of the warranties made. Defendant further averred 
that the warranty was breached and the policy rendered void in that 
insured, when he signed the warranty, was afflicted with heart disease. 
from which he soon died, and the company tender plaintiff the amount 
of the premium. Other pleas adopted the averment of plea 3, except 
as to the breach of warranty, and as to that merely changed the 
character of the disease. Held, that demurrers to the pleas were 
properly sustained. 

(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. 
§ 640[2].) 


2. INSURANCE—LIFE INSURANCE—SUIT—PLEADING. 

In such suit, defendant’s rejoinder to plaintiff's replication, taken as part 
of pleas with which it became incorporated, /eld to present a suffic-ent 
issue of fraud in the reinstatement of the policy of insurance, after 
it lapsed for nonpayment of premium under Code 1907, § 4572, 
relative to misrepresentation in application or proof of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641[1].) 


3. INSURANCE—LIFE INSURANCE—INSTRUCTIONS. 

In suit on a life policy, the insurer, defending on the ground that insured 
had breached his warranty of his state of health when applying for 
reinstatement after the policy had lapsed, requested the court to charge 
that though insured may not have known that he had heart disease 
when he signed the warranty, yet if he did know that he was sick, 
and if he knew that he recently or since his original examination 
consulted with a physician, and if he did not know that he was really 
sick when he did so, it was his —_ to have correctly stated that he 
did consult a physician, and if he failed so to do his failure was a 
misrepresentation and concealment of a matter tending to increase the 
risk of loss, and verdict must be for defendant. Defendant also re- 
quested the charge that if the jury found insured did not pay the 
premium on the day it was stipulated for, and if they believed that 
insured executed the alleged warranty, and further believed that he 
tendered to defendant the premium due on the policy, and that de- 
fendant accepted the premium, and if they further believed that in- 
sured was then sick and knew it, or that he had consulted a physician, 
and defendant did not know he was sick. and that he had consulted a 
physician, verdict must be for defendant. Held, that the instructions 
were properly refused as not complying with the rule that a mere 
representation to avoid a policy must have been made with actual 
intent to deceive. 

(For other cases, see Insurance, Cent. Dig. §§ 1774-1776; Dec. Dig. 
§ 669[7].) 

4. INSURANCE—FRAUD—EFFECT. 

The effect of false statements amounting to a fraud to avoid a contract 
of life insurance is not dependent on the fact that they were made 
by the person suing on the policy, or that they were made without his 
knowledge. 

(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 

5. INSURANCE—FRAUD—EFFECT. 


Where misrepresentations, or forfeiting breach of warranty, in relation to 
a life policy, is attributable to a beneficiary or to some third person, 
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the breach of warranty or misrepresentation defeats the rights of the 
beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 


6. INSURANCE—LIFE INSURANCE—ACTION—INSTRUCTIONS. 

In suit on a life policy defended for insured’s breach of warranty as to 
health when applying for reinstatement after lapse for nonpayment 
of premium, under the pleadings and evidence the extent of the 
participation of plaintiff beneficiary in the reinstatement of the lapsed 
policy was a material inquiry for the jury, and it should have been 
properly instructed on such phase of the case. 

(For other cases, see Insurance, Cent. Dig. §§ 1774-1776; Dec. Dig. 
§ 669[7].) 


Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 

Action by Mrs. E. M. Hayes against the Pacific Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


E. W. Godbey, of Decatur, for Appellant. 
W. T. Lowe and Callahan & Harris, all of Decatur, for Appellee. 


DISTRICT GRAND LODGE NO. 18, GRAND UNITED 
ORDER OF ODD FELLOWS, vs. WEBB. (No. 8273.)* 


(Court of Appeals of Georgia, Division No. 1.) 


2. INSURANCE—FRATERNAL INSURANCE— WAIVER OF RE- 
QUIREMENTS. 

There was sufficient evidence to support the finding of the judge, who 
tried the case without the intervention of a jury, against the plea in 
abatement, upon the theory that the defendant, by an absolute and 
unconditional denial of liability, had waived the requirement, in the 
policy sued on, that the plaintiff must first purste her remedy in the 
courts of the order. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Error from Superior Court, Fulton County; G. L. Bell, Judge. 

Action between the District Grand Lodge No. 18, Grand United Order 
of Odd Fellows of America, Jurisdiction of Georgia, and Ella Webb. 
There was a judgment for the latter, and the former brings error. Af- 
firmed. 


C. P. Goree, of Atlanta, for Plaintiff in Error. 
Wm. F. Buchanan and J. Ralph McClelland, both of Atlanta, for De- 
fendant in Error. 





. Decision rendered, July 25, 1917. 93 S. E. Rep. 259. Syllabus by the 
Court. 
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BEESON vs. BROTHERHOOD OF LOCOMOTIVE FIRE- 
MEN AND ENGINEMEN et au. (No. 21005.)* 


(Supreme Court of Kansas.) 


1. INSURANCE— FRATERNAL BENEFIT INSURANCE 
FICIARY. 

Where the constitution and by-laws of a fraternal insurance brotherhood 
provide that, if a member dies without having a legally designated 
beneficiary, the beneficiary shall be his widow if he leaves a widow, 
the administrator of the widow’s estate is entitled to collect on the 
beneficiary certificate if the widow dies before she has had time or 
opportunity to collect it herself. 

(For other cases, see Insurance, Cent. Dig. § 1945; Dec. Dig. § 778.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—WIDOW. 
The rights of a widow and of those who claim under her are as potent 


where she only survives her husband one hour as they would be if 
she survived him for a number of years. 


(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.) 


BENE- 








Appeal from District Court, Douglas County. 

Action by Nova P. Besson, by Missouri C. Stockwell, guardian, etc., 
against the Brotherhood of Locomotive Firemen and Enginemen and 
Adolph Lotz, Jr.. administrator, etc., to determine right to proceeds of 
beneficiary certificate paid into court by defendant Brotherhood. Judg- 
ment for Lotz, Jr., administrator, and plaintiff appeals. Affirmed. 


J. B. Wilson and B. V. Pardee, both of Lawrence, for Appellant. 
Norton & Thiele, of Lawrence, for Appellee. 
* Decision rendered, July 7, 1917, 166 Pac. Rep. 466. Syllabus by the 
Court. 
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SLUDER vs. NATIONAL AMERICANS. (No. 20939.) * 


(Supreme Court of Kansas.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY. 

A member of a fraternal beneficiary association may ordinarily change 
the beneficiary or the terms of his contract regardless of the wishes 
or the consent of his beneficiary, but if a change is attempted when 
the member does not have mental capacity to transact business or 
make contracts, the original certificate and contract will remain in 
force. 

(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 











* Decision rendered, July 7, 1917. 166 Pac. Rep. 482. Syllabus by 
the Court. 
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2. INSURANCE—FRATERNAL BENEFIT INSURANCE—RIGHTS 
OF BENEFICIARY. 

Upon the death of a member the inchoate right of a beneficiary ripens 
into a contract right, and he may then raise the question that the 
member was mentally incompetent when he attempted to change or 
surrender the contract of insurance, and if that fact is established, 
the beneficiary is entitled to recover the benefit the same as if no 
attempt had been made to change the original contract. 

(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Appeal from District Court, Reno County. _ 
Action by Elizabeth Sluder against the National Americans. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 


Solon T. Gilmore, of Kansas City, Mo., and Fairchild & Lewis, of 
Hutchinson, for Appellant. 

C. M. Williams and D. C. Martindell, both of Hutchinson, for 
Appellee. 


CAMERON vs. ROYAL NEIGHBORS OF AMERICA. 
(No. 29.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FRATERNAL INSURANCE—ESTOPPEL OF IN- 
SURER—SUFFICIENCY OF EVIDENCE. 

In an action on a life beneficiary certificate, evidence held insufficient to 
take to the jury the question whether defendant was estopped to 
set up the fraudulent answers of insured as to use of liquors and 
drugs. 

(For other cases, see Insurance, Cent. Dig. § 2009; ‘Dec. Dig. § 825[1].) 


3. INSURANCE—FRATERNAL INSURANCE—ESTOPPEL OF I1N- 
SURER. 

Where the sworn equivocal statement of insured in his application that he 
was not a liquor user or drug fiend has been passed upon and ac- 
cepted by the Supreme Camp of the insurer, a mere rumor to the 
contrary, communicated to a representative of the Supreme Camp, 
was not such knowledge of insured’s actual habits as could be made 
the basis of an estoppel. 


(For other cases, see Insurance, Cent. Dig. § 1907; Dee. Dig. § 755[1].) 


4. INSURANCE—FRATERNAL INSURANCE—WAIVER AND ES- 
TOPPEL—BURDEN OF PROOF. 

Plaintiff, suing on a life certificate, having asserted a waiver by the in- 
surer of insured’s fraudulent answers in his application, and having 
asserted an estoppel, the burden of proving knowledge on the part 
of the insurer rested on her. 

(For other cases, see Insurance, Cent. Dig. §§ 1999, 2000; Dec. Dig. 
§ 817[1].) 


* Decision rendered, July 26, 1917. 163 N. W. Rep. 902. 
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Error to Circuit Court, Eaton County; Clement Smith, Judge. 

Action by Nellie M. Cameron against the Royal Neighbors of 
America. To review a judgment for plaintiff, defendant brings error. 
Judgment reversed, and new trial granted. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke, and Fellows, JJ. 


Dean W. Kelly and J. Earle Brown, both of St. Johns (U. A. 
Screechfield, of Rock Island, Ill., of counsel), for Appellant. 
Gardner & Hood, of Lansing, for Appellee. 


HAVLICEK vs. WESTERN BOHEMIAN FRATERNAL 
ASS’N. (No. 20417[210].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE — FRATERNAL INSURANCE — ASSESSMENTS — 
WAIVER—EVIDENCE. 

An officer of the local lodge of the defendant association from t\me to 
time, at the request of the insured, advanced assessments coming due 
and paid them to the association. He did not assume to overlook or 
excuse defaults, but advanced money to avoid them. He made similar 
advances for others. No assessments were advanced by the local 
lodge for the insured nor did it consent to noncompliance with the 
constitution of the association. It is held that the evidence made no 
question of waiver for the jury either through the conduct of such 
officer or of the local lodge. 

(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755[1].) 


2. INSURANCE—FRATERNAL INSURANCE—WAIVER OF NON- 
PAYMENT OF ASSESSMENTS. 

Prior to the death of the insured, and when he stood suspended from the 
benefits of insurance because of a failure to pay assessments, the 
officer of the local lodge sent him a statement of amounts due, which 
included amounts which he had advanced him, with a notice that they 
must be paid by a, specified day, prior to which day the deceased died. 
The day specified was the day on which a third unpaid assessment 
would result in a suspension by the provisions of the constitution. 
This notice was not one required by the constitution. It is held that its 
effect was not to recognize the insured as in good standing, with in- 
surance in effect until the day specified, and that it did not, alone or in 
connection with other acts, constitute a waiver by the company. 


Sy 


(For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. §755[1].) 

3. INSURANCE—FRATERNAL INSURANCE—REINSTATEMENT 
OF INSURED. 

On the night before the day when deceased died, and when he stood sus- 
pended, though subject to reinstatement in the manner provided by 


* Decision rendered, July 20, 1917. 163 N. .W. Rep. 985. Syllabus by 
the Court. 
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the constitution, a check for the amount of his unpaid assessments 
was sent by another in his behalf by mail to the financial secretary. 
The latter received it after the death of the insured, refused to accept 
it, and returned it to the sender. It is held that such sending and 
receipt of the check did not work a reinstatement of the insured. 


(For other cases, see Insurance, Cent. Dig. § 1923; Dec. Dig. § 760.) 


5. INSURANCE — FRATERNAL INSURANCE 
MISSIBILITY. 

There was no claim of payment of certain accrued assessments except by 
the check referred to in paragraph 3 preceding. In view of this there 
was no prejudicial error, if any at all, in receiving in evidence one of 
the books of the defendant showing the standing of the deceased 
relative to the payment of dues and assessments. 


(For other cases, see Insurance, Cent. Dig. § 2003; Dec. Dig. § 818[1].) 


EVIDENCE — AD- 





Appeal from District Court, Scott County; Willard L. Converse, 
Judge. 

Action by Emma Havlicek against the Western Bohemian Fraternal 
Association. There was a verdict for defendant, and from an order de- 
nying a new trial, plaintiff appeals. Affirmed. 


F. J. Leonard, of Jordan, and E. W. Komarek, of New Prague, for 
Appellant. 

Jos. Mekota of Cedar Rapids, Iowa, and Arthur J. Phil Jelinek, of 
New Prague, for Respondent. 


NEW YORK LIFE INS. CO. vs. MONTGOMERY. 
(No. 19330.)* 


(Supreme Court of Mississippi, Division A.) 


INSURANCE—FRAUD—QUESTION FOR JURY. 

Where there was a sharp conflict as to whether deceased knew of his 
malady at the time he applied for the insurance, the question of fraud 
on the part of the insured was properly submitted to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1737-1740, 1758-1760; Dec. 
Dig. § 668[7].) 





Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 
Action by Mrs. Lucy L. Montgomery against the New York Life 


Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. ’ 


A. H. Longino, of Jackson, for Appellant. 
McLaurin & Armistead, of Vicksburg, for Appellee. 


* Decision rendered, June 18, 1917. Suggestion of Error Overruled, 
Aug. 6, 1917. 76 South. Rep. 257. 
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JOHNSON vs. HARTFORD LIFE INS. CO. (No. 17399.)* 


(Supreme Court of Missouri, Division No. 2.) 


2. INSURANCE—ACTIONS—BURDEN OF PROOF—VALIDITY OF 
UNPAID ASSESSMENT. 

In an action on an insurance policy, where defense is forfeiture for non- 
payment of mortality calls, and company’s charter and by-laws pro- 
vide that all its affairs shall be managed by its directors, the com- 
pany must prove that the assessment was not for larger amount than 
necessary to pay death losses which had accrued up to that time, and 
that it was made by its directors. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE — ASSESS- 
MENT—POLICY—FORFEITURE. 

An insurance company has no right to make an assessment for future 
death losses to provide mortality fund from which they might be 
paid, where the policy does not confer that authority. 


(For other cases, see Insurance, Dec. Dig. § 191.) 


4. INSURANCE—ABANDON MENT. 

The abandonment of an insurance contract is an affirmative defense, 
which is waived, if not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


5. INSURANCE—“ABANDON MENT.” 

In an action on an insurance policy allegation in answer of acquiescence 
by insured in forfeiture of insurance policy is not equivalent to 
allegation of “abandonment,” which is a voluntary and intentional 
surrender of an existing right. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Abandonment. ) 





6. INSURANCE—ABANDONMENT. 
The question whether insured abandoned his policy is one of intention, 
for the jury, and burden is on him who asserts it. 


Appeal from Circuit Court, Henry County; C. A. Denton, Judge. 

Action by Nannie M. Johnson against the Hartford Life Insurance 
Company. Irom a judgment for plaintiff, affirmed by the Kansas City 
Court of Appeals (166 Mo. App. 261, 148 S. W. 631.), defendant appeals. 
Affirmed. 


Jones, Jones, Hocker & Davis, of St. Louis, Wash. Adams, of Kansas 
City, and Lewis Sperry, for Appellant. 

Parks & Son, of Clinton, and Fyke & Snider, of Kansas City, for 
Respondent. 





* Decision rendered, May 29, 1917. Motion for rehearing and to transfer 
to Court in Banc, overruled, July 16, 1917. 197 S. W. Rep. 132. 
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NIES vs. PROTECTED HOME CIRCLE.* 


(New York Supreme Court, Trial Term, Cattaraugus County.) 


1. INSURANCE — BENEFIT CERTIFICATE — ACCOUNTANT— 
AGENCY FOR SOCIETY. 

Under the constitution of a fraternal benefit society, with a Supreme 
Circle and board of directors, and subordinate circles, or lodges, 
providing that the board of directors shall appoint the local ac- 
countant, and that all officers of local circles, except the accountant, 
shall be agents of the local circle, and in no sense agents of the 
Supreme Circle, he, in receiving dues, is agent of the society, rather 
than of the local circle. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 


2. INSURANCE — BENEFIT INSURANCE — ACCEPTANCE OF 
DUES—CUSTOM—WAIVER AND ESTOPPEL. 

Whether, where the agent of a fraternal benefit society for several years 
accepted from a member payment. of dues quarter annually, about the 
middle of the second month of the quarter, a custom was established 
on which the members could rely, whereby, by reason of waiver or 
estoppel, she was in good standing, notwithstanding the requirement 
of its constitution that dues for each month be paid during the month, 
is a question for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Action by Carl J. Nies, administrator of William B. Longyear, de- 
ceased, against the Protected Home Circle. Verdict for plaintiff, and 
defendant moves for new trial, under Code Civ. Proc. § 999. Motion 
denied. 


Ansley & Ansley, of Salamanca, for Plaintiff. 
A. W. Williams and Adelbert Moot, both of Buffalo, for Defendant. 


* Decision rendered, July 26, 1917. 166 N. Y. Supp. 426. 


i EG ——— 


DONAHUE vs. MUTUAL LIFE INS. CO. or NEw York.* 


(Supreme Court of North Dakota.) 


1. INSURANCE—LIFE INSURANCE — CONTRACTS—STIPULA- 
TION OF RECEIPT OF PREMIUM. 

Section 6515 of the Compiled Laws of 1913 provides as follows: “An 
acknowledgment in a policy of the receipt of premium is conidia 
evidence of its payment, so far as to make the policy binding, not- 
withstanding any stipulation therein that it was not to be binding until 
the premium is actually paid.” The policy contract of insurance 
under consideration contains an acknowledgment of _Teceipt of pre- 


™ Decision rendered, July 9, 1917. 164 N. W. Rep. 50. ‘Syllabus by the 
Court. 
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mium as of date of April 30, 1913. Held, that the policy, having 
after the date thereof been delivered, became effective and binding, 
so far as payment of premium is concerned, on and after the 30th 
day of April, 1913, notwithstanding the actual payment of pre- 
mium was at a later date. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


2. INSURANCE—LIFE INSURANGE—CONTRACT. 

Where insurance is applied for, and afterwards the policy is issued and 
delivered, it is based upon the status of the insured at the time of 
the application, and the company assumes the risk after the date of 
the policy. The receipt for the premium in the policy itself and the 
subsequent delivery of the policy makes the policy an effective and 
binding obligation from its date. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


3. INSURANCE—LIFE POLICIES—STATUTE. 

No oral or written misrepresentations, made in the negotiation of a con- 
tract or policy of insurance by the insured, or in his behalf, shall be 
deemed material, or defeat or avoid the policy, or prevent its attaching, 
unless such misrepresentations are made with actual intent to deceive, 
or unless the matter misrepresented increased the risk of loss. Such 
is the language in Section 6501 of the Compiled Laws of 1913. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

“4. INSURANCE—LIFE POLICIES. 

A contract of life insurance must receive-a reasonable interpretation; and 
this is true of the answers of the applicant in his application for 
insurance. His answers must not be so construed as to compel him 
to be his own insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Williams County; Frank E. Fisk, Judge. 

Action by Joseph M. Donahue, administrator of the estate of Mary 
E. Donahue, deceased, against the Mutual Life Insurance Company of 
New York. Affirmed. 


Lawrence & Murphy, of Fargo, and Frederick L. Allen, of New York 
City, for Appellant. 

Palmer, Craven & Burns, of Williston, John E. Green, of Minot, and 
Chas. J. Fisk, of Bismarck, for Respondent. 


MUTUAL LIFE INS. CO. vs. JOHNSON. (No. 7698.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—LIFE POLICIES—ACTIONS—INSTRUCTIONS. 

Instructions given in an acticn to recover on a life insurance policy ex- 
amined, and held to clearly and fully submit to the jury the issue of 
alleged material misrepresentations in the application for the policy. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 


* Decision rendered, July 31, 1917. 166 Pac. Rep. 1074. Syllabus by 
the Court. 
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3. INSURANCE—LIFE POLICIES—ACTIONS—INSTRUCTION. 

An instruction given and one refused, defining “intoxicated,” examined, 
and held not prejudical error in this case. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 


5. INSURANCE—LIFE INSURANCE—ACTIONS—EVIDENCE. 

Evidence tending to prove that insured had made false representations 
in his application with respect to the kind and quantity of intoxicating 
liquors used by him and whether he had been intoxicated examined, 
and held not sufficient to authorize this court to set aside the verdict 
of the jury thereon. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from District Court, Tillman County; Frank C. Mathews, 
Judge. 

Action by Willie Z. Johnson against the Mutual Life Insurance Com- 
pany. There was a judgment for plaintiff, and defendant brings error. 
Athrmed. 


Stephen C. Treadwell, of Oklahoma City, for Plaintiff in Error. 
Mounts & Davis, of Frederick, and W. C. Stevens, of Lawton, for 
Defendant in Error. 


WOOD vs. SOUTHEASTERN LIFE INS. CO. (No. 9786.)* 


(Supreme Court of South Carolina.) 


INSURANCE—PAYMENT OF FIRST PREMIUM—EVIDENCE— 
SUFFICIENCY. - 

A policy of life insurance, dated on Friday, was forwarded to the general 
agent, who received it on Saturday, and delivered it on Monday to S., 
an agent under him. while S. on the same day.delivered the policy to 
W., an agent working under him. The insured died on Sunday. 
There was an agreement between Syand W. that certain sums due W. 
from S. should be accepted as payment of the premium. The in- 
sured himself never paid the premium, and had no knowledge of this 
agreement, nor did it appear that he was represented Ahroughout by 
W. Held, as a matter of law, that there was no payment of the first 
premium. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 
Appeal from Common Pleas Circuit Court of 

John S. Wilson, Judge. as 
\ction by Mrs. Lizzie Wood against the Southeastern Life Insur- 

ance Company. Verdict directed for defendant, and plaintiff appeals. 

Affirmed. 


Spartanburg County; 


Sanders & De Pass, of Spartanburg, for Appellant. 
Haynsworth & Haynsworth, of Greenville 
Spartanburg, for Respondent. 


, and John Gary Evans, of 


Decision rendered, July 27, 1917. 93 S. E. 
Vol. L—29, 
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FIRE, TORNADO, ETC. 


ST. LOUIS COURT OF APPEALS. 


MIssoURI, 


DUBINSKY 
US. 


HARTFFORD FIRE INS. CO. or Hartrorp, Conn. (No. 14698.)* 


2. INSURANCE—FIRE INSURANCE—JURY CASE. 
In an action on a fire policy, whether the policy was avoided for non- 
payment of premiums, or by other insurance, held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1735, 1736, 1737-1740, 1758- 
1760; Dec. Dig. § 668[4, 8].) 


3. INSURANCE—FIRE INSURANCE TAIVER OF PROVISION 
AS TO ADDITIONAL INSURANCE. 

Where a fire policy contains a provision that it shall be void if insured at 
the time of its execution has any other insurance, or shall thereafter 
procure additional insurance without insurer’s consent indorsed upon 
the policy, notice to the insurer’s agent who issued the policy that 
additional insurance was in force at execution operates as a waiver 
of the provision, and, if the agent is afterwards notified of additional 
insurance, and takes no steps to cause the policy to be canceled, the 
provision will likewise be regarded as waived. 

(For other cases, see Insurance, Cent. Dig. §§$ 968, 975-997; Dec. Dig. § 
378[1].) 


4, INSURANCE—FIRE INSURANCE—CANCELLATION OF 
POLICY—UNEARNED PORTION OF PREMIUM. 

A fire insurer could not have lawfully canceled its policy without tender- 
ing the unearned portion of the premium, if any, which had been paid 
thereon. 

(For other cases, see Insurance, Cent. Dig §§ 509-512; Dec. Dig. § 230.) 

7. INSURANCE—FIRE INSURANCE — CANCELLATION—ACQUI- 
ESCENCE. 


The holder of a fire policy by procuring other policies did not acquiesce 
in the cancellation of his policy, unless he had knowledge thereof. 
(For other cases, see Insurance, Cent. Dig. § 506; Dec. Dig. § 234.) 


Appeal from Circuit Court, Audrain County; James D. Barnett, 
Judge. 
“Not to be officially published.” 
Action by Simon Dubinsky against the Hartford Fire Insurance 
Company, of Hartford, Conn. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


* Decision rendered, July 3, 1917. Rehearing denied, July 17, 1917. 196 
. W. Rep. 1045. 
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Barger & Hicks, of Chicago, IIl., and Clarence A. Barnes, of Mexico, 
Mo., for Appellant. 
Fauntleroy, Cullen & Hay, of St. Louis, for Respondent. 


ALLEN, J. 

This is an action upon a policy of fire insurance, issued by the 
defendant company to plaintiff on May 15, 1914, covering a cer- 
tain building in Bonne Terre, Mo., and the furniture and fixtures 
therein, used by plaintiff in conducting a moving picture show. 
The policy purports to insure plaintiff against loss of or damage 
to the property by fire, to the amount of $1,000, for a term of 
one year. The property was totally destroyed by fire on August 25, 
1914. The action was instituted in the circuit court of Audrain 
County, where a trial, before the court and a jury, resulted in a 
verdict and judgment for plaintiff in the sum of $1,000; and the 
case is here on defendant’s appeal. 

The petition, alleging that the policy was issued in consideration 
of a premium of $52.90 paid by plaintiff to defendant, and that 
plaintiff complied with all the terms and conditions of the policy, 
fully states a cause of action as for a breach of the contract of 
insurance by defendant by its refusal to pay the amount of the 
insurance therein named. In addition to the amount of the policy, 
a recovery is sought of damages and attorney’s fees as for vexa- 
tious refusal to pay; but we are not concerned therewith, since 
the verdict was for the amount of the policy alone. The answer 
admits the execution of the contract, and denies generally the 
other allegations of the petition. Defendant then sets up a de- 
fense based upon the following provision of the policy, viz :— 

“This policy shall be canceled at any time at the request of the 
insured; or by the company by giving five days’ notice of such 
cadets If this policy shail be canceled as hereinbefore pro- 
vided, or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary short 
rate; except that when this policy is canceled by this company 
by giving notice it shall retain only the pro rata premium.’ 

It is alleged that on May 19, 1914, defendant, through its agent 
who issued the policy, “verbally” notified plaintiff “of the can- 
cellation by the defendant of the said contract or policy,” and that 
plaintiff thereupon promised to return the policy; that plaintiff 
had not paid and never did pay the premium thereon, and there 
was consequently no unearned premium to be returned to him; 
and that by reason of such notice the policy was canceled on 
May 24, 1914, and was not in force at the date of the loss, to wit, 
August 25, 1914. It is also alleged that plaintiff, on May 19, 1914, 
agreed to the immediate cancellation of the policy in consideration 
that defendant would forego the collection of any part of the 
premium thereon. 
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A further lesen is predicated upon a provision of the policy 
as follows - 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the ‘insured now 
has or shall hereafter make or procure any other contract of in- 
surance, whether valid or not, on property covered in whole or 
in part by this policy.” , 

It is alleged that at the time of the issuance of the policy plain- 
tiff, without defendant's knowledge or consent, had another con- 
tract of insurance covering the same property, which had not been 
canceled, and which remained in effect until the loss, by reason 
whereon the policy sued upon “was not at any time of any force 
or effect,” but was and remained null and void. It is further 
alleged that after the execution and delivery of the policy sued 
upon plaintiff, without defendant's consent, procured two other 
policies of insurance, of $1,000 each, upon the same property, 
which were not canceled prior to the loss, and that thereby the 
policy in suit was rendered null and void. The reply is con- 
ventional. 

The evidence discloses that the policy was issued to plaintiff 
by one Stanfill, defendant’s agent in Bonne Terre, Mo.  Plain- 
tiff testified that the first notice that he had relative to the can- 
cellation of the policy was on August 21, 1914, four days prior to 
the loss; that on the day last mentioned Stanfill’s clerk, Miss 
McMahon, came to him with a letter from defendant to the effect 
that defendant intended to cancel the policy, and requested plain- 
tiff to return it to Stanfill’s office, stating that plaintiff would have 
five days in which to procure other insurance. Plaintiff denied 
that he aadien any notice of cancellation in May of that year. 

It appears that for some considerable period of time plaintiff 
had been doing business with Stanfill, who represented other in- 
surance companies as well as defendant. It seems that plaintiff 
had experienced considerale trouble in placing his insurance, 
owing to the inflammable character of the property contained in 
his building. The evidence shows that several policies which had 
been issued to him by Stanfill had been shortly thereafter canceled. 
Plaintiff's testimony tends to show that there were unearned pre- 
miums standing to his credit with Stanfill at the time of the ex- 
ecution of the policy in suit. 

It is conceded that plaintiff dealt with Stanfill on open account. 
On February 21, 1914, plaintiff gave Stanfill a check for $75 on 
account, which the latter cashed; and on May 21, 1914, a state- 
ment was rendered by Stanfill to plaintiff, which, among other 
things, gave plaintiff credit for this $75, and also for certain un- 
earned premiums on canceled policies. The statement contains a 
charge of $52.90 as premium on the policy in suit, and concludes 
by showing a balance due from plaintiff to Stanfill of $27.23. It 
appears that this statement was prepared by Stanfill’s clerk at his 
request. He says that he did not see it, and claims that it is 
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incorrect. It is conceded that plaintiff had three other policies 
covering the property at the time of the loss, one of which was 
issued prior to the policy in suit. According to plaintiff's testi- 
mony, however, defendant’s agent was fully advised at the time 
of the execution of this policy that plaintiff had another policy of 
$1,000 on the property, issued by another company, and de- 
fendant’s agent assisted plaintiff in procuring, through another 
local agent, the policies which were afterwards issued to him. 

Miss McMahon, testifying as a witness for defendant, stated 
that the first conversation she had with plaintiff with reference to 
this policy was that of August 21, 1914; that she then told plain- 
tiff that she had a letter from defendant stating that three pre- 
vious requests had been made for the return of the policy; that 
plaintiff promised to return the policy that afternoon; and that 
when plaintiff complained that he ought to be given “time to get 
more insurance,” she said to him, “One always has five days from 
the first notice before cancellation.” She testified that she had no 
positive knowledge of the alleged previous notices to plaintiff. 
Stanfill, testifying for defendant, stated that four days after the 
execution of the policy, to wit, on May 19, 1914, he notified plain- 
tiff that he had received from defendant a notice to cancel the 
policy, and that plaintiff promised to return it. He admitted 
that he took plaintiff to an agent at Flat river for the purpose of 
procuring other insurance; but his testimony is that he did this 
because of the fact that the policy in suit had been canceled, and 
as an accommodation to plaintiff. He denied that the premium 
had. ever been paid on this policy, stating that no charge was 
made for the few days which elapsed after its execution and prior 
to its alleged cancellation. He stated that he owed plaintiff noth- 
ing on May 15, 1914; that the plaintiff owed him for insurance. 
On cross-examination, however, he stated that certain policies, 
to which he refers as the “Sun policies,” ’ were canceled, and that 
he “got the return premiums from the Sun and never gave it back 
to Dubinsky”; and that the only policy that he wrote for plaintiff 
thereafter was the policy here sued upon. He further admitted 
that there was nothing upon his books to show that this policy 
had been canceled. 

[1,2] One assignment of error is to the action of the trial court 
in refusing to sustain the motion for new trial “on the ground that 
the verdict is against the weight of the evidence and not supported 
by it.” It is not within our province to weigh the evidence; and 
we regard it as quite clear that the record contains substantial 
evidence to support the verdict. Plaintiff was in possession of 
defendant's policy of insurance issued to him by defendant on 
May 15, 1914, covering plaintiff’s property which was totally de- 
stroyed by fire on August 25, 1914. Plaintiff was accustomed to 
deal with the agent on open account, and the latter issued and 
delivered the policy to him without requiring the payment of the 
premium in cash. According to plaintiff's version of the matter, 
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defendant’s agent had in his possession moneys previously paid 
to him by plaintiff on policies which had been canceled, 
sufficient to more than pay this premium. And according to the 
written statement shown to have been rendered to plaintiff, nearly 
one-half of the premium was paid by the credits to which plaintiff 
was entitled. There is positive testimony for plaintiff to the effect 
that no notice of the cancellation of the policy was received by 
him prior to August 21, 1914, the loss occurring before the lapse 
of five days thereafter. And plaintiff’s evidence also tends to 
show that defendant’s agent, who issued the policy, had notice of 
the policy then outstanding upon the property and notice of the 
subsequent procuring of additional insurance, and acquiesced 
therein. This evidence plainly made a case for the jury, whose 
duty it was to resolve the conflict in the testimony. 

[3] It is well settled, at least in this jurisdiction, that where a 
contract of insurance, of this general character, contains a pro- 
vision, as here, to the effect that the policy shall be void if the 
insured has at the time of its execution any other insurance upon 
the property, or shall thereafter procure any such additional in- 
surance without consent of the insurer indorsed upon the policy, 
notice to the insurer’s agent who issued the policy, that certain ad- 
ditional insurance was in force at the time of the execution thereof, 
operates as a waiver of this provision, and that if such agent is 
afterwards notified of additional insurance procured upon the 
property, and takes no steps to cause the policy to be canceled, the 
provision will likewise be regarded as waived. See Hayward, 
Assignee, vs. Insurance Co., 52 Mo. 181, 14 Am. Rep. 400; 
McCollum vs. Insurance Co., 67 Mo. App. 66; Turner vs. Insur- 
ance Co., 86 Mo. App. 387; Utz vs. Insurance Co., 139 Mo. 
App. 552, 123 S. W. 538; Rogers vs. Insurance Co., 155 Mo. App. 
276, and cases cited, 136 S. W. 743. 

It is true that it has been held that mere knowledge of the agent 
that the insured at the time of the execution of the policy in- 
tended to take out further insurance does not constitute notice or 
knowledge that the act was in fact accomplished, and does not 
operate as a waiver. Rogers vs. Insurance Co., supra. But this 
has no application here for the reason that plaintiff’s evidence, if 
true, shows that defendant’s agent had actual notice of the ex- 
istence of additional insurance at the time of the execution of this 
policy, and likewise had actual notice and knowledge of the issu- 
ance of the subsequent policies mentioned. 

[4] Furthermore, if plaintiff's evidence be true—and it was for 
the jury to believe or disbelieve it—there was an unearned pre- 
mium on the policy on May 19, 1914, four days after its execution, 
when defendant claims to have notified plaintiff that defendant 
had elected to cancel it, this being the only notice claimed to have 
been given plaintiff until four days prior to the loss. And de- 
fendant could not then have lawfully canceled the policy without 
tendering the unearned portion of the premium, if any, which had 
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been paid thereon. See Payne vs. Insurance Co., 170 Mo. App. 
85, 156 S. W. 52; Patterson vs. Insurance Co., 174 Mo. App. 37, 
160 S. W. 59; Jaggi vs. Insurance Co., 191 Mo. App. 384, 177 S. 
W. 1064; Harland vs. Insurance Co., 192 Mo. App. 198, 180 S. 
W. 998. 

Five instructions were given at plaintiff's request. Appellant 
complains of the first three of them, but in view of what we have 
said above it is unnecessary to set them out or to discuss at length 
the attacks made upon them. These instructions authorize the 
jury, if they find the facts hypothesized, to find that the policy 
had not been canceled, but was in force and effect on the day of 
the loss, and that there had been a waiver of the provision against 
additional insurance. We think that plaintiff’s instructions upon 
the whole are quite as favorable to defendant as it could require. 
The wording of each is criticized, but we perceive nothing in any 
of them which could possibly constitute reversible error. 

Defendant offered nine instructions. One, defendant's in- 
struction No. 1, was given as offered. Five were refused, but it 
is not argued-that the court committed error in so doing. Three, 
defendant’s instructions Nos. 2, 3, and 4, were given after being 
modified by the court, and appellant complains of the court’s action 
as to each of these. 

By its instruction No, 2, as requested defendant sought to have 
the jury told that if they found that plaintiff obtained other in- 
surance on the property, without defendant’s consent, he could 
not recover. Before giving it the court modified it by adding :— 

“Unless you find from the evidence that the agent of this de- 
fendant who wrote the policy sued had notice of such other in- 
surance.” 

This modification was in accord with the rule of law applicable, 
as stated above, and was proper. 

[5] By defendant’s instruction No. 3, as offered, it was sought 
to have the jury told that if they found that Miss McMahon de- 
manded of plaintiff “the cancellation of the policy” on August 21st, 
and that plaintiff thereupon said that he would “bring the policy 
up” that afternoon, then the policy was canceled by mutual con- 
sent, and the verdict must be for defendant. ‘The court gave the 
instruction after adding thereto the following :— 

“Unless you further believe from the evidence that she in- 
formed plaintiff that he had a right to five days’ notice of can- 
cellation, and that he held the policy for such time and the fire 
occurred within five days.” 

This modification was in keeping with plaintiff's testimony, and 
was not — i 

[6,7] By defendant’s instruction No. 4, as asked, it was sought 
to have the jury instructed that if they found that on May 19 
or 20, 1914, plaintiff and defendant’s agent went to F ‘lat river and 
there procured insurance upon plaintiff’ s property, ‘‘to take the 
place of the Hartford policy as having been canceled on the 19th 
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of May, 1914,” this constitutes an “acquiescence or agreement” 
on the part of plaintiff in the cancellation, and the verdict must 
be for defendant. The court gave the instruction after adding 
these words :— 

“Provided you find from the evidence that plaintiff then knew 
that the Hartford policy had been canceled, and that the Davis 
policies were to be in the place of all insurance before written in 
the Stanfill Agency.” 

3y this modification no prejudicial error was committed. The 
undisputed evidence is that the Hartford policy was the only 
policy which plaintiff had procured from the Stanfill Agency then 
remaining in force. And by procuring the policies at F ‘lat river 
plaintiff could not be held to have acquiesced in the cancellation 
of this policy, unless he had knowledge thereof. It is true that 
the instruction might have been put in better form by recasting 
it throughout, but as it stands it could not mislead or confuse the 
jury. 

[8] There is no merit in the contention that it was error to 
admit in evidence the statement of account shown to have been 
received by plaintiff from the office of defendant’s agent. 

We perceive no reversible error in the record, and the judgment 
should accordingly be affirmed. It is so ordered. 

Reynolds, P. 7. .. and Becker, J., concur. 


SUPREME COURT OF MISSOURI. 


Division No. 2. 


TEBEAU 

vs. 

GLOBE & RUTGERS FIRE INS. CO. (No. 18536.)* 

1. INSURANCE—FIRE INSURANCE—CONSTRUCTION 

POLICY—“PROPERTY.” 

The meaning of the word “property,” in a fire insurance policy providing 

that it should be void “if the interest of the insured in the property 

be not truly stated,” meant the property in fact protected by the policy. 
(For other decisions, see Insurance, Dec. Dig. § 282[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Property.) 


OF 





2. INSURANCE—FIRE INSURANC NSTRUCTION OF 
POLICY—“INTEREST OF THE INSURED.” 


The phrase “interest of the insured,” in a fire insurance policy providing 
that it should be void “if the interest of the insured be other than 


* Decision rendered, July 16, 1917. 197 S. W. Rep. 130. 
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unconditional and sole ownership, or if the subject of insurance be 
a building on ground not owned by the insured in fee simple,” meant 
nothing other than the interest of the insured in the property insured, 
and did not include any interest insured might have in the ground on 
which the property was located. 


(For other decisions, see Insurance, Dec. Dig. § 282[2].) 


3. INSURANCE—FIRE INSURANCE—FEE-SIMPLE TITLE TO 
LAND. 

The fee-simple title to the land on which were built buildings insured 
against fire was vested in insured, originally a tenant with option to 
purchasé, where he had sued his landlord for specific performance, 
depositing the purchase money in court, and had secured decree, 
though there was an outstanding contingent right of dower in the 
landlord’s wife, unaffected by the decree. 


(For other decisions, see Insurance, Dec. Dig. § 282[12].) 





Appeal 
Judge. 

Suit by George Tebeau against the Globe & Rutgers Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 






from Circuit Court, Jackson County; Frank G. Johnson, 





This is a suit upon a policy of fire insurance. Trial was had before 
the circuit court of Jackson County, without a jury, resulting in a judg- 
ment in favor of the plaintiff in the sum of $8,400. Thereupon defendant 


duly perfected an appeal. The important facts may be summarized as 
follows :— 


The policy of insurance was issued for one year, beginning December 
9, 1911. The fire occurred September 22, 1912. The property covered by 
insurance was the “frame, concrete, and brick foundation baseball stand, 
including bleachers, clubhouse, ticket office and fencing,” located at 
Olive and Twentieth streets, Kansas City, Mo. The total loss from the 
fire amounted to $20,000, $14,000 of which was covered by insurance, in- 
cluding this poiicy for $8,000. Said policy contained the following para- 
graphs :— 

(1) “This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact and circum- 
stance concerning this insurance or the subject thereof, or if the interest 
of the insured in the property be not truly stated therein. * * *” 

(2) “This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the interest of the 
insured be other than unconditional and sole ownership, or if the subject 
of insurance be a building on ground not owned by the insured in fee 
simple.” 

Originally the plaintiff leased the land, upon which this ball park 
and improvements were located, from the owner, Thomas S. Ridge. The 
lease contract also contained an option of purchase clause, in favor of 
the plaintiff. Plaintiff owned all of the insured property at the time of 
the fire, and concerning this there is no dispute; but defendant does 
deny that plaintiff owned the fee-simple title to the land, within the 
meaning of the insurance clause. On this point, the evidence was that, 
in 1909, plaintiff exercised the option of purchase given him by the lease, 
but that Thomas S. Ridge refused to convey the property. Mr. Ridge’s 
wife did not join in the lease or option contract. ‘Plaintiff then brought 
suit for specific performance against Ridge, and on April 11, 1910 (which 
was before this policy was issued), the circuit court of Jackson County 
found in favor of plaintiff in the suit for specific performance and de- 
creed the title to this land to be in the plaintiff, upon the payment of 
the purchase price of some $68000. The plaintiff thereupon immediately 
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deposited the purchase money in court. Afterwards the plaintiff filed a 
motion in that cause, asking the court to allow him a diminution of the 
purchase price called for in the option of purchase by reason of the fact 
that Mrs. Ridge had an. outstanding dower right, which could not be 
controlled by the specific performance decree. The court overruled that 
motion, and both the defendant Ridge and the plaintiff Tebeau duly ap- 
pealed from the judgment of the circuit court to this court. The case 
was pending here on appeal at the time the insurance policy in question 
was issued, and also at the time the fire occurred. Afterwards the case 
was decided here. Tebeau vs. Ridge, 261 Mo. 547, 170 S. W. 871, L. R. A 
1915C, 367. 

The vice-president of the defendant company testified, by deposition, 
that defendant did not know that the property was involved in litigation 
at the time the policy was issued, and, had it known so, it would not have 
issued the policy. One other witness testified for the defendant that it was 
the custom of insurance companies not to write policies on property which 
was involved in litigation. In rebuttal, plaintiff offered evidence tending 
to show that it was the custom of insurance companies to write insurance 
on property involved in litigation of the character here mentioned. There 
was also evidence showing that, after this fire, plaintiff rebuilt the grand 
stand and baseball properties, and that thereafter insurance companies 
were informed of the pending litigation; but, notwithstanding said in- 
formation, they issued policies on said property and at a reduced rate. 

The only declaration of law offered in the case was a declaration in 
the nature of a demurrer to the plaintiff’s evidence, offered by defendant; 
and the sole question involved upon this appeal is whether or not plaintiff 
made out a case under the pleadings and evidence. 


Ed. E. Yates and Claude T. Goble, both of Kansas City, for Appellant. 
Hadley, Cooper, Neel & Wright, of Kansas City, for Respondent. 


WitraMs, J. (after stating the facts as above). 

[1] I. The policy provides that it shall be void “if the interest 
of the insured in the property be not truly stated.” What is the 
meaning of the word “property” in the above clause? Does it 
include property other than that covered by the policy, or does 
it simply mean the property which is in fact protected by the 
policy? That the latter is the correct meaning we entertain no 
doubt. The uncontroverted evidence in this record skows that 
plaintiff was the unconditional owner of the property which was 
the subject of insurance at the time the policy was issued, and 
later when the fire occurred. We therefore disallow appellant’s 
contention that the insured’s interest in the property was not truly 
stated. 

[2] II. The policy further provides :— 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the interest of 
the insured be other than unconditional and sole ownership, or 
if the subject of insurance be a building on ground not owned 
by the insured in fee simple.” 

What is the meaning of the phrase “interest of the insured” 
in the above clause? Here again we are of the opinion it can mean 
nothing other than the interest of the insured in the property in- 
sured, and that it is not intended as including any interest which 
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the insured might have or not have in the ground upon which the 
property is located. It is to be presumed, absent language in the 
policy clearly showing a contrary intention, that the term “‘interest 
of the insured” was intended as referring to the interest of the 
insured in the property which is the very subject-matter of the 
policy and the very property which the policy is made to cover. 
It will be noticed, by reading the latter portion of the above clause, 
that, when the interest of the insured in property other than that 
covered by the policy is intended to be included, clear and certain 
language is used showing that such other property is to be con- 
sidered. If it should be held that the term “interest of the in- 
sured” is sufficient in its scope to cover the interest of the insured 
in the ground upon which the insured property is located, then 
it would follow that the use of the subsequent clause; “or if the 
subject of insurance be a building on ground not owned by the 
insured in fee simple,” was wholly unnecessary and performed 
no useful function in the policy. Since, as above stated, the evi- 
dence was sufficient to justify the court in finding that the interest 
of the insured (in the subject of insurance) was that of un- 
conditional and sole ownership, we likewise rule this point against 
appellant’s contention. 

[3] Was the ground upon which these buildings were located 
owned by the insured in fee simple within the meaning of said 
policy? In other words, did the outstanding contingent dower 
right of Mrs. Ridge render the title of the insured less than the 
fee-simple title within the contemplation of said policy? After 
a careful review of the authorities, we have reached the conclusion 
that the fee-simple title to said land was vested in the insured, at 
the date of the policy and subsequent loss, notwithstanding the 
existence of such outstanding contingent right of dower. The 
correct rule here applicable, and which appears to have the sup- 
port of the great weight of the authorities on the point, is stated 
in 2 Clement on Fire Insurance, page 184, as follows :— 

“The fact that the insured has title to the land on which the 
building insured is situated by deed from a married man, whose 
wife did not join in the conveyance, does not prevent the insured 
from being the owner in fee simple. The estate owned by the 
wife, who did not sign the deed, is an estate in the land itself, and 
not a mere incumbrance resting upon it; but it is not until the 
death of the husband that the wife has any claim, legal or equitable, 
upon the real estate so conveyed, and, if she does not survive her 
husband, her estate terminates.” 

To the same effect are the following authorities: 2 Cooley, 
Briefs on the Laws of Insurance, page 1352; 16 American & 
English Encyclopedia of Law 931; 19 Cyc. 698, note; Insurance 
Co. vs. Bovis, 18 Ind. App. 17, 46 N. E. 928; Insurance Co. vs. 
Kloeber, 31 Gratt. (Va.) 749; Commercial Ins. Co. vs. Spank- 
kneble, 52 III. 53, loc. cit. 57, 4 Am. Rep. 582. 
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III. The policy further provides :— 

“This entire policy shall be void if the insured has concealed 
or misrepresented in writing or otherwise any material fact or 
circumstance concerning the insurance or the subject thereof.” 

Appellant contends that, since the insured failed to inform 
the appellant of the fact that an appeal was pending from the 
above-mentioned decree of the Jackson County Circuit Court in 
the specific performance suit of Tebeau vs. Ridge, such failure 
upon the part of the insured amounted to a concealment of a 
material fact within the meaning of said policy. We are unable 
to agree with this contention. In the case of Boggs vs. Insurance 
Co., 30 Mo. 63, the same being the main case relied upon by 
appellant in support of the above contention, it was held that a 
concealment was not material ‘“‘unless a disclosure of the facts 
concealed would have induced the insurer to decline the risk or 
enhance the premium.” And it was further therein held :— 

“The question of the materiality or immateriality of the fact 
is always for the jury.” Id. loc. cit. 67. 

[4] In the case at bar there was evidence upon the part of 
plaintiff tending to show that the pendency of said litigation was 
an immaterial fact in determining the hazard of the risk or the 
amount of premium. There was evidence offered by appellant to 
the contrary. This was a lawsuit, tried before the court sitting 
as a jury. He found for plaintiff, and we are therefore to 
presume that he found that the fact was not a material one. 
There having been sufficient evidence to support such a finding, 
it disposes of the point now urged by appellant, and it becomes 
unneccessary to discuss the proposition as to whether the acts 
of the insured, as disclosed by this record, would or would not 
justify a finding that there was or was not concealment, within 
the meaning of said policy. 

The judgment is affirmed. All concur. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SWILLER et AL. 
Us. 


HOME INS. CO. or New York. (No. 30.)* 





INSURANCE—FIRE POLICY—INDORSEMENTS. 

The indorsement by an insurer on a fire insurance policy of consent to 
change of ownership in the property insured, without more, is not to 
be construed as an agreement by the company to become liable to the 


* Decision rendered, July 18, 1917. 101 Atl. Rep. 516. Syllabus by the 
Court. 
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new owner for a loss occurring after the ownership actually changed 
but before the consent was given. 


(For other cases, see Insurance, Cent. Dig. $ 1025; Dec. Dig. § 387.) 


The Chancellor, and Bergen, Minturn, Kalisch, White, and Williams, 
JJ., dissenting. 


Appeal from Supreme Court. 

Action by Max and Abe Swiller, copartners, against the Home Insur- 
ance Company of New York. From a judgment of the Supreme Court 
for plaintiffs, defendant appeals Reversed. 


Russell E. Watson, of New Brunswick, for Appellant. 
e John P. Kirkpatrick, of New Brunswick, for Appellees. 


PARKER, J. 

The suit is to recover loss by fire which plaintiffs claimed to 
be covered by a policy issued by the defendant company. The 
policy was issued in the names of Max Herman and Wolfe 
Fisher, as their respective interests might appear, for a term my 
one year from October 8, 1912. On February 14th, about 3 p. m., 
Fisher and Gottlieb delivered a deed conveying the property fe 
the two Swillers, the present plaintiffs, who also received the 
written policy, and about 4 p. m. on the same day they gave it 
to their insurance broker, named Levine, with directions to have 
the ovéinership transferred to their names. Levine was not the 
agent of the company. That agent was a corporation named 

® Neilson T. Parker, Inc. Levine did not go to Parker for an 
indorsement of change of interest until the next morning, when 
the indorsement was made. In the meantime the fire had oc- 
curred. The stipulation of facts shows that, when Levine pre- 
sented the policy for indorsement of new ownership, neifher 
Parker, Inc., nor the company knew of the fire having taken 
place, and Levine did not inform Parker of it. 

Qn this state - facts, the trial judge, sitting without jury, held 
that, although in his estimation the policy was not originally en- 
forceable Scouass Fisher had no interest in the property at the 
time of its issue or thereafter, yet plaintiffs were entitled to re- 
cover, on the theory, as he stated it, that the question was not 
one of waiver of the invz alidity of the original policy, but of 
practically new insurance; and that instead of writing a new 
policy for the remaining portion of the policy (term?) the com- 
pany extended the old insurance to the new owners. 

We think that this was error. It may be conceded that by 1n- 
dorsing thesnew ownership on a policy which the COMSpEAM y could 
have voided for misstatement of original ownership, and for 
transfer of ownership to the Swillers without such indorsement, 
the company entered into a fresh contract with said new owners 
to insure them for the remainder of the term, and that the 
premium originally paid was a valid consideration therefor. But 
when did the remainder of the term begin? In order to uphold 
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the decision below, it is necessary to say that it began when the 
deed to the Swillers was delivered. Doubtless the company could 
have so agreed, but the question is: What agreement did it 
actually make by the indorsement? The only reasonable answer, 
as it appears to us, is that in the absence of some special stipu- 
lation the insurer’s consent to change of ownership must be 
construed as operating to protect the new owner from the time 
it is given, and that time is, ordinarily, when it is affixed by the 
company or its authorized agent, and that it does not relate back 
to any prior time when the ownership in fact changed; or, in 
other words, that the insurer does not, by assenting to the change 
of ownership, assume the liability for a loss occurring before 
that consent was given, of which it knew nothing, and for which, 
as the policy stood without its consent, it was not liable. 

The case is not within the rule in Hallock vs. Insurance Co., 
26 N. J. Law, 268, 27 N. J. Law, 645, 72 Am. Dec. 379, for in 
that case the application was made for insurance and premium 
tendered to the agent before the fire occurred for a term to be- 
gin at the date of the application, and the policy was so written. 
There was consequently in that case no room for argument as 
to what the company agreed to, and the main question was 
whether it was relieved from the agreement because the fire had 
occurred without its knowledge before it had formally entered 
into it. 

One of the defenses set up in the pleadings, and not contra- 
dicted as to the facts, was that the policy contained a provision 
that, unless otherwise provided by agreement indorsed thereon or 
added thereto, it should be void if any change, other than by the 
death of the insured, take place in the interest, title, or possession 
of the subject of insurance, etc., and that by the conveyance to 
the Swillers such change took place and vitiated the policy. On 
the trial defendant requested the court to find that the foregoing 
clause was a warranty, of which their had been a breach by the 
conveyance to the Swillers which had not been waived by an in- 
dorsement on the policy or addition thereto; and further that 
the indorsement in question, placed on the policy after the fire, 
did not constitute such waiver because the company had no 
knowledge or notice of such fire. These requests were either 
overruled or confessed and avoided: by the decision placing the 
judgment upon the ground, not of waiver, but of new insurance. 
As the case stands before us, defendant is entitled to attack 
both the refusals of the court and its specific findings of law 
injurious to defendant. It is not necessary to pass upon the 
question whether, by the language of the pc licy insuring Herman 
and Fisher as their respective interests appeared, the policy, 
though void as to Fisher would be good as to Herman. It might 
even be conceded for the sake of argument that they might have 
recovered for the loss. The simple question before us is: Was 
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the company under a contractual liability to the Swillers for a 
loss after title vested in them, and before the indorsement of 
change of ownership? 

The trial court held that it had agreed to such liability by its 
indorsement made after the fire and without knowledge thereof. 
This we consider erroneous, for reasons already stated; and for 
this error the judgment must be reversed. 

The Chancellor, and Bergen, Minturn, Kalisch, White and 
Williams, JJ., dissent. 


BERGEN, J. (dissenting). 

I am unable to agree with the majority of the court that the 
refusal of the trial court to find, as requested, that the indorse- 
ment entered on the policy on February 15, 1913, which reads as 
follows : — 

“Interest in this policy is hereby vested in Max and Abe 

Swiller, trading under the name of Swiller Bros. as owner in- 
stead of as heretofore. Loss if any, first payable as before. 
Second mortgagee eliminated” 
—was not a waiver of previous breaches of warranty as to 
ownership, called to the attention of the court, because the com- 
pany had no notice of the facts alleged to avoid the insurance 
and forfeit the policy, was erroneous. 

This request is based upon the assumption that the policy, be- 
fore it was assigned to the plaintiffs and the indorsement made 
thereon, was absolutely void because when it was issued to the 
previous owners, Max Herman and Wolfe Fisher, the latter had 
conveyed his undivided one-half interest to Nathan Gottlieb. 
The policy of insurance is not printed in the record, nor was it 
submitted to the court; the case being tried and determined 
upon facts stipulated, so we have no knowledge of the terms of 
the policy, relating to the character of the interests insured, 
except as they appear in the stipulations, the first of which is 
that on October 8, 1912, the defendant issued a Standard fire 
insurance policy “to Max Herman and Wolfe Fisher, as their 
respective interests appear, for the term of one year from the 
8th day of October, 1912, at noon, to the 8th day of October, 
1913, at noon.” As I read this policy, it is an insurance against 
loss of the respective interests of each, and not of their joint 
interest, and there is no reason why the insurance company could 
not lawfully contract, as they did, to insure either against loss 
so far as their respective interests appeared, and if so each had 
an undivided interest insured. If Fisher had no interest, all 
the company insured was the interest of Herman, which interest 
remained insured until he conveyed it to the plaintiffs and so 
long as he retained that interest his mortgagee, Augusta 
McGinnis, one of the plaintiffs, was protected to the extent of his 
insurable interest by reason of the indorsement making any loss 
first payable to her as mortgagee. 
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None of the conditions contained in the policy upon which the 
breaches of warranty appearing in the requests to charge or find 
appear in this record; but, assuming that the policy ‘contained 
these warranties, there was no breach so far as the interest of 
Herman is concerned, because his respective interest was always 
in existence and continued to be until he conveyed the property 
and handed over the policy to the new owner; for ‘ ‘respective 
interests” means such interests as each of the insured had. It is 
not a case where tenants in common are jointly insured where 
conveyance by one would avoid the policy, but an insurance of the 
respective interest of each as such interest might appear, and 
therefore there was no breach of warranty so far as Herman 
was concerned which called for a compliance with the sixth re- 
quest that the indorsement did not constitute a waiver of the 
breaches of warranties, because one of the parties held a valid 
insurance to the extent of his interest. The effect of the new 
contract created by the indorsement on the policy after the con- 
veyance by Herman and after the loss is not raised by any re- 
quest to charge and is not to be considered because all of the 
requests are based upon the theory that the entire policy was 
void from its in ception because Fisher was not one of the owners 
when the policy was issued, and therefore the very interesting 
question, how much of the period of the time stated in the policy 
it was to cover inures to the assignee when the entire policy is 
assigned and consented to by the insurance company, is not be- 
fore us. 

If it is a new contract based upon all the terms and conditions 
of the policy, as seems to be the settled law, it may be that the 
insurance company, by the substitution of a new owner for the 
old one, makes the policy good to the new owner for the entire 
period, which would be nothing more than an agreement to in- 
sure the new owner for the entire period covered by the policy, 
or at least from the time it was assigned to him, and that the 
cae had a right to antedate its policy was settled in Hallock 
vs. Insurance Co., 26 N. J. Law, 268. But no such question is 
raised in this case, for all of the requests, the refusal to comply 
with which is the only ground of error alleged, are based upon 
the claim that, the policy being originally void, the indorsement to 
the new owner was not a waiver of alleged breaches, because 
the policy itself was void, and if, as | think, the policy was not 
void because it was an insurance of respective interests, one of 


which was insurable, then the requests were based upon false 


assumption of law and were properly refused. 
The judgment should be affirmed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, FouRTH DEPARTMENT. 


STRUZEWSKI et at. 
US. 


FARMERS’ FIRE INS. CO.* 


1. INSURANCE—ACTION ON FIRE POLICY—AMENDEMENT OF 
COMPLAINT. 

In action to recover on a fire policy, amendment to complaint, so as to 
allege an oral contract by insurer's agent to renew plaintiff’s policy, 
held not erroneous. 

(For other cases, see Insurance, Cent. Dig. § 1587; Dec. Dig. § 643[1].) 


2iINSURANCE—FIRE POLICY —RELIANCE ON AGENT’S 
AGREEMENT TO RENEW. 

Where insured purchased property from one who was defendant insur- 
ance company’s agent, he had a right to rely on the agent’s promise 
that he would keep fire policies renewed, in absence of notice to the 
contrary, although the agent’s language indicated that it was his in- 
dividual promise to keep the property insured. 

(For other cases, see Insurance, Cent. Dig. § 277; Dec. Dig. § 145[2].) 


4. INSURANCE--AGENT’S AGREEMENT TO RENEW FIRE 
POLICY—VALIDITY. 

The statutory insurance law does not prohibit the making of an oral con- 
tract by a fire insurance agent to keep a three-year policy renewed. 

(For other cases, see Insurance, Cent. Dig. § 277; Dec. Dig. § 145[2].) 


5. INSURANCE—AGENT’S AGREEMENT TO RENEW FIRE 
POLICY—VALIDITY—PAYMENT OF PREMIUMS. 

The fact that payment of premiums was not exacted immediately upon 
issuance of renewal of fire policy did not render agent's oral contract 
to keep the policy renewed void. 

(For other cases, see Insurance, Cent. Dig. §§ 284-286; Dec. Dig. § 145[3]). 


6. INSURANCE—AGENT’S AGREEMENT TO RENEW FIRE 
POLICY—INSURER’S RIGHT TO TERMINATE. 

Upon reasonable notice, or if premiums were not paid within a reason- 
able time, the insurer could terminate agent’s oral agreement to keep 
renewed a three-year fire policy. 

(lor other cases, see Insurance, Cent. Dig. §§ 276, 278-283, 287-291; 
Dec. Dig. § 145f1].) 


7. INSURANCE—AGENT’S AGREEMENT TO RENEW POLICY— 
INSURED’S RIGHT TO TERMINATE. 
The insured could terminate by notice at any time a fire insurance agent’s 
oral contract to keep a three-year policy renewed. 
(For other cases, see Insurance, Cent. Dig. §§$ 276, 278-283, 287-291; 
Dec. Dig. § 145[1].) 
* Decision rendered, July 3, 1917. 166 N. Y. Supp. 362. 


Vol. L—30. 
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& INSURANCE—AGREEMENT TO RENEW POLICY—TERMINA- 
TION BY INSURED—RETURN OF PREMIUM. 

If the insured gave notice to terminate an agent’s oral contract to keep 
renewed a three-year policy after the issuance of a renewal policy, 
the insurer would be entitled to its premium thereon. 


(lor other cases, see Insurance, Cent Dig. § 391; Dec. Dig. § 181.) 

10. INSURANCE—AGENT’S AGREEMENT TO RENEW POLICY— 
DUTY TO ASCERTAIN INSURED’S ADDRESS. 

Where a fire insurance agent agreed to keep renewed a three-year policy, 
upon the execution of a renewal, it was his duty to ascertain that the 
insured had moved to another address. 

(For other cases, see Insurance, Cent. Dig. §§ 276, 278-283, 287-291; 
Dec. Dig. § 145[1].) ° 


loote, J., dissenting. 


Appeal from Trial Term, Erie County. 

Action by John Struzewski and another against the Farmers’ Fire 
Insurance Company. From a judgment of the Supreme Court for plain- 
tiffs, entered in Erie County, and from an order denying a motion for 
new trial, defendant appeals. Affirmed. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De 
Angelis, JJ. ; 


Vernon Cole, of Buffalo, for Appellant. 
Joseph A. Wechter, of Buffalo, for Respondents. 


Dr ANGELEs, J. 

The plaintiffs have recovered a judgment against the defendant 
for a fire loss. The action was brought upon an alleged renewal, 
made on or about the 22d day of October, 1915, of a policy issued 
by the defendant on the 22d day of October, 1912, whereby the 
defendant insured the plaintiffs against loss of or damage to their 
frame dwelling house in Depew, in the state of New York, by 
fire, to the amount of $800, for a period of three years. The fire 
occurred October 24, 1915. The defense, so far as it is material 
upon this appeal, was a general denial. 

It appeared that the plaintiffs purchased the property through 
the agency of one Rowley, who was at the time of the purchase, 
and remained down to the time of the trial, the duly authorized 
agent of the defendant. The conveyance of the property to the 
plaintiffs upon such sale was made October 22, 1903, and upon 
that day, through the agency of Rowley, the defendant issued its 
policy of insurance to these plaintiffs, dated that day, whereby it 
insured this building against loss or damage by fire for the period 
of three years. At the time of the expiration of that policy the 
defendant, through the same agent, issued another like policy to 
the plaintiffs, and so on at the expiration of each period of three 
years, down to and including the 22d day of October, 1912. These 
renewal policies were issued without solicitation by the plaintiffs, 
and the plaintiffs paid their premiums therefor at their con- 
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venience. The premium for the renewal of 1912 was paid Oc- 
tober 28, 1912. 


It appeared that the plaintiffs occupied this house until about 
the month of April, 1915, when they rented the house and re- 
moved to Buffalo, where they lived up to the time of the fire. 
Over the objection and exception of defendant, the plaintiff John 
Sturzewski was permitted to testify to a conversation, and to what 
took place between him and Rowley on the day after the fire at 
Rowley’s office in Depew, in which Rowley stated in substance 
that he sent the renewal policy to this plaintiff in Buffalo, and the 
same had been returned, and that Rowley called his attention to an 
entry on a book conveying the idea that the entry showed that the 
renewal policy had been sent to him and returned. Rowley 
admits such talk, but says that he was mistaken, and that he re- 
ferred to a policy issued to another person. This same plain- 
tiff was permitted to testify, referring to the transaction of buy- 
ing his property through the agency of Rowley, and his talk with 
Rowley, as follows :— 

“When I got the title, received by deed, I want to get fire in- 
surance, too, and I asked him about this company, that is, the 
Farmers’ Fire Insurance Company, and he says it is the best fire 
insurance what he knows. He says he is going to renew it every 
time; he says he can renew it every three years, and he is going 
to send it to me, and renew it every three years, and send it up 
to me.” ' 


This testimony was objected to by the defendant, upon the 
ground that it was inadmissible under the pleadings; that the 
agent had no authority to make such an arrangement; and that 
it was in form and in fact the individual agreement of the agent. 
The defendant took an exception to the ruling by which the testi- 
mony was received. Rowley denied that he had any such talk 
with John Struzewski. 

At the close of the case the trial court was of opinion that the 
plaintiffs’ proof failed to establish the issuance of a renewal policy 
of insurance to the plaintiffs on the 22d day of October, 1915, and, 
upon the application of the plaintiffs, permitted the amendment 
of the complaint, so that it alleged a parol agreement to keep the 
plaintiffs insured in the defendant, over the objection and ex- 
ception of the defendant. The defendant’s objection to the 
amendment was that it wholly changed the cause of action, and 
set forth a new and a different cause of action from that origi- 
nally pleaded in the complaint; but the defendant did not claim 
any surprise or lack of preparation to meet the proof. 

The amendment having been allowed, the defendant was per- 
mitted to amend its answer by alleging that the agreement was 
void under the statue of frauds, as not to have been performed 
- by the terms thereof within a year from the time it was made. 
This being the situation, upon the application of the defendant. 
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the plaintiffs were compelled to elect which of the two causes of 
action they would stand upon, and elected to stand upon the 
oral contract. 

The written authority, under which Rowley was acting as 
agent for the defendant, referring to the extent of his power to 
bind the defendant in his agency, contained the following :— 

‘And as such agent is hereby authorized and empowered to re- 
ceive proposals for insurance against loss or damage by fire, and 
countersign and issue policies of insurance and renewals in the 
city of Depew and vicinity, to receive money, to join in assign- 
ments and transfers and the endorsements made thereon, and 
to do and transact all business and duties pertaining to said ap- 
pointment in the manner and form prescribed from time to time 
by the company.” 

[1] The appellant argues that the trial court erred in permitting 
the amendment to the complaint. We think that, under the liberal 
rule laid down in Davis vs. N. Y., L. E. & W. R. R. Co., 110 
N. Y. 646, 17 N. E. 733, the court was justified in allowing the 
amendment, 

{2} The appellant maintains that the alleged oral agreement 
made by the appellant’s local agent, Rowley, was his individual 
agreement, and did not bind the defendant, and cites as authority 
to sustain that view Shank vs. Glens Falls Ins. Co., 4 App. Div. 
516, 40 N. Y. Supp. 14, and Brown vs. Dutchess County Mut. 
Ins. Co., 64 App. Div. 9,71 N. Y. Supp. 670, both of which cases 
were decided in this department. We do not accept this view. 
While John Struzewski attributes to this agent language indicating 
in form the latter’s personal individual promise to keep this 
property insured, in view of the character of this agent’s business 
and his relation to the defendant, Struzewski was justified in as- 
suming and believing that Rowley spoke in the name of the de- 
fendant. Rowley told Struzewski that he would keep the house 
insured in the defendant, and that the policies would be delivered 
to Struzewski every three years, and thereupon delivered to 
Struzewski the fret three-year policy, issued by the defendant and 
dated October 22, 1903. Struzewski accepted the policy and paid 
the premium. As to Struzewski, Rowley spoke for the defendant, 
and was.the defendant. When the plaintiffs found they were 
getting from the defendant these renewal policies, they had a right 
to assume that the defendant was carrying out the agreement 
made by its agent in its behalf, so that, when October 22, 1915, 
rolled around, “the plaintiffs, in the absence of a notice to the con- 
trary, were justified in relying on the fact that they were insured 
for another period of three years. 

The appellant insists that the alleged oral agreement was 
void under the statute of frauds, upon the ground that by its 
terms it was not to be performed within one year from the making 
thereof. There is nothing in this contract which fixed any par- 
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ticular time for its performance by the defendant. A fire might 
have occurred at any time after the contract was made, a day, a’ 
month, a year, or more, and then the defendant would have had 
to fulfill its agreement by paying the loss. There is authority to 
uphold the legality of such a contract. Trustees of First Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y. 305; International 
Ferry Co. vs. American Fidelity Co., 207 N. Y. 350, 353, 
101 N. E. 160. 

[4] It is not necessary for us to proceed upon the hypothesis 
that no insurance company would have made such a contract, or 
would have authorized one of its agents, much less, to make such 
a contract in its behalf, because the jury have found that such a 
contract was made in this instance, and carried out by the insur- 
ance company for the period of twelve years. If such an oral 
contract could be made to cover a period of time greater than one 
year from the time the contract was made, and such seems to be 
the law, we know of no legal obstacle to such a contract as the 
jury have found to exist in this case, which in effect provides for 
the issuance of the New York standard insurance policies in 
every period of three years. Such a contract comes within the 
holding of the Court of Appez ils in that regard in Hicks vs. 
British Am. Assur. Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 
424, and we find nothing in the statutory insurance law of this 
state which prohibits the making of an oral contract of this kind. 

[5-8] The mere fact that payment of the premiums was not 
exacted immediately on the issuance of the renewal policies did 
not render the contract void. Squier vs. Hanover Fire Ins. Co., 
162 N. Y. 552, 57 N. E. 93, 76 Am. St. Rep. 349. Such a con- 
tract must necessarily have its limitations, under which either 
party may terminate it. If, for example, the insured should fail 
to pay the premium within a reasonable time after it became 
payable, the insurer would have a right to cancel the policy and 
end its obligation, The insurer would also have the right to 
terminate the insurance upon reasonable notice, and certainly, 
under the New York standard policy, on notice of five days. 
On the other hand, the insured would have the right to terminate 
the contract by a notice at any time; but, if the notice was given 
after the issuance of a new policy, the insurer would be entitled 
to its premium. 

[9] We do not think the point made by the appellant that the 
contract was unilateral, and aeolian void, has merit. 

[10] The reference made by the trial judge in his charge as 
to what might have been done by the defendant's agent toward 
fulfilling its contract, in view of the removal of the plaintiffs 
from Depew to Buffalo, was not prejudicial to the defendant. 
The learned council for appellant says :— 

“The effect of the charge in this respect was to carry the idea 
that the plaintiff had a right to believe that a policy would be re- 
newed to him without any request on his part, and that it was the 
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duty and obligation of the local agent to write the policy and to 
search out and find the plaintiffs.” 

_ The trial judge did not charge the jury, either in words or in 
effect, that it was the duty of the local agent to search out and 
find the plaintiffs. He did charge that the agent should have done 
more than simply to ascertain that the plaintiff had moved to 
Buffalo, and we think he was entirely justified in what he said. 

It follows that the judgment and order appealed from should be 
affirmed. All concur, except Foote, J., who dissents. 


WING CHUNG LONG CO. vs. PRUSSIAN NAT. INS. CO. 
(Civ. 1816.)* 


(District Court of Appeal, Second District, California.) 


INSURANCE—CANCELLATION OF POLICY BY INSURER. 

The insurer having under provision of standard policy prescribed by St. 
1909, p. 404, that it may be canceled at any time, by the company “by 
giving five days’ notice of cancellation, right to elect arbitrarily to 
cancel it, the notice definitely informing insured that cancellation was 
made is effective, though from such notice and a previous one it would 
be understood that the company elected to rescind on the ground of 
nonpayment of premium, and though it had in fact been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 500-502; Dec. Dig. § 229[2].) 


Appeal from Superior Court, Los Angeles County; Charles Well- 
born, Judge. 

Action by the Wing Chung Long Company against the Prussian Na- 
tional Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed. 


John R. Layng, of Los Angeles, for Appellant. 
G. C. De Garmo, of Los Angeles, for Respondent. 


* Decision rendered, May 18, 1917. 166 Pac. Rep. 358. 


PLUM TREES LIME CO. vs. KEELER.* 


(Supreme Court of Errors of Connecticut.) 


2. INSURANCE—FIRE INSURANCE—“INSURABLE INTEREST.” 
Any person has an insurable interest in property if he receives a benefit, 
or by the destruction of which he will suffer a loss, whether he has or 
has not any title in, or lien upon, or possession of, the property itself. 
(For other cases, see Insurance, Cent. Dig. § 139; Dec. Dig. § 115[1].) 
(For other definitions, see Words and Phrases, First and Second Series, 
Insurable Interest.) 


* Decision rendered, July 6, 1917. 101 Atl. Rep. 509. 
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3. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST. 

Where a quarry tenant erected buildings at a cost of $2,500 and had a 
lease which would run for eight years requiring it to keep the buildings 
and machinery in good repair, it had an insurable interest in the 
buildings. 

(For other cases, see Insurance, Cent. Dig. § 147; Dec. Dig. § 115[4].) 

4. INSURANCE—PROCEEDS—RIGHTS OF TENANT. 

Where the lease would expire in eight years and the tenant had built new 
buildings to make the premises tenantable and had taken out insur- 
ance which the insurer required to be in the landlord’s name, and on 
loss the landlord collected the insurance after having refused to in- 
sure his own buildings, the value of plaintiff's buildings being greater 
than the amount of insurance, it was too late for the landlord to 
claim that the tenant had no legal or equitable right to recover the 
insurance money. 

(For other cases, see Insurance, Cent. Dig. §§ 1439, 1440, 1442, 1443; Dec. 
Dig. § 580[1].) 


Appeal from Court of Common Pleas, Fairfield County; Howard B. 
Scott, Judge. 

Action by the Plum Trees Lime Company against Samuel Keeler. 
Judgment for plaintiff, and defendant appeals. No error. 

Leo Davis, of Norwalk, for Appellant. 

George Wakeman, of Danbury, for Appellee. 


NORTHWESTERN NAT. INS. CO. vs. SOUTHERN 
STATES PHOSPHATE & FERTILIZER CO. 
(No. 8317.)* 


(Court of Appeals of Georgia, Division No. 2.) 


1. INSURANCE —FIRE INSURANCE — INSURABLE INTEREST — 
PROOF—RIGHT OF ASSIGNEE. 
In a suit upon a policy of fire insurance, it is incumbent upon the plaintiff 
to allege in his petition that the property destroyed by fire belonged 
to him or that he had some insurable interests therein, at the time 
of the fire. Civil Code 1910, § 2472; Morris vs. Imperial Insurance 
Co., 106 Ga. 461, 32 S. E. 595[1]; 1 Cooley’s Insurance, 215, 216; 
Hardwick vs. State Insurance Co., 20 Ore. 547, 26 Pac. 840; Western 
Assurance Co. vs. McCarty, 18 Ind. App. 449, 48 N. E. 265; Dicker- 
man vs. Vermont Mutual Fire Insurance Co., 67 Vt. 99, 30 Atl. 808; 
Gustin vs. Concordia Fire Insurance Co., 164 Mo. 172, 64 S. W. 178. 

It necessarily follows that where the petition contains no such alle- 
gation, no cause of action is set forth. 

An assignment of the policy as collateral security will not enable the 
assignee to maintain an action, unless it is alleged in the petition 
that at the time of the fire he had an interest in the property insured. 
Peabody vs. Washington County Mutual Insurance Co., 20 Barb. 


* Decision rendered, July 19, 1917. 93 S. E. Rep. 157. "Syllabus by the 
Court. 
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(N. Y.) 339; Fowler vs. New York Indemnity Insurance Co., 26 
N. Y. 422; Bayles vs. Hillsborough Insurance Co., 27 N. J. Law, 163. 
A simple contract creditor, without a lien, either statutory or contract, 
without a jus in re or a jus in rem, owning a mere personal claim 
against his debtor, has no insurable interest in the property of the 
debtor. Creed vs. Sun Fire Office of London, 101 Ala. 522, 14 South. 
323, 23 L. R. A. 180, 46 Am. St. Rep. 134; Foster vs. Van Reed, 5 
Hun (N. Y.) 321; Monroe Building, etc., Association vs. Liverpool, 
etc., Insurance Co., 50 La. Ann. 1243, 1246, 24 South. 238; Bishop vs. 
Clay Fire & Marine Insurance Co., 49 Conn. 167. 

(For other cases, see Insurance, Cent. Dig. §§ 140, 177, 1594; Dec. Dig. 
§§ 115[2], 633.) 


ee ft ae E INSURANCE—M OR TGAGE LOSS PAY- 
ABLE CLAUSE—INTEREST OF MORTGAGEE. 

In a policy of insurance a mortgage loss payable clause which contains a 
stipulation to pay a named mortgagee to the extent of his interest in 
the policy does not amount to an assignment of the policy, but is a 
provision merely that the mortgagee is an appointee to collect the 
insurance money due to the insured in case of loss, and such mort- 
gagee must claim in the right of the insured, and not in his own. 
Hartford Fire Insurance Co. vs. Liddell, 130 Ga. 8, 13, 60 S. E. 104, 
124 Am. St. Rep. 157; Brunswick Savings Institution vs. Commercial 
Union Insurance Co., 68 Me. 313, 28 Am. Rep. 56, 58; Delaware 
Insurance Co. vs. Greer, 120 Fed. 916, 57 C. C. A. 188 SOR: Mee IR. ie 
137, 139. 

ja) The language in the “certificate of insurance” in the instant case is 
in some respects analogous to a mortgage loss pay able clause, but it is 
obvious that the holder and assignee of this “certificate” does not 
occupy as favorable a position as the mortgagee to whom a policy 
is made payable “as his interest may appear,” since in such a clause 
there is an express promise by the insurance company to pay to the 
mortgagee, and, in addition, such mortgagee has an interest in the 
property insured, to the extent of his mortgage. 

(l‘or other ‘cases, see Insurance, Cent. Dig. §§ 483, 1444-1447; Dec. Dig. 
§§ 213, 581.) 


4. INSURANCE—ASSIGNMENT—WRITING. 

A contract of insurance, to be binding, must be in writing. Civil Code 
1910, § 2470. 

(a) An assignment of such a contract must likewise be in writing. St. 
Paul Fire & Marine Insurance Co. vs. Brunswick Grocery Co., 113 
Ga. 786, 39 S. E. 483(3); National Fire Insurance Co. vs. Grace, 106 
Ga. 264, 32 S. E. 100; Hartford Fire Insurance Co. vs. Amos, 98 
Ga, 533, 25 3. BR. 375. 

(For other cases, see Insurance, Cent. Dig. § 478; Dec. Dig. § 208 ) 


Error from Superior Court, Richmond County; H. C. Hammond, 
Judge. 

Action by the Southern States Phosphate & Fertilizer Company 
against the Northwestern National Insurance Company. Judgment for 
plaintiff, and defendant brings error. Reversed. 


Slade & Swift, of Columbus, for Plaintiff in Error. 
Callaway & Howard, of Augusta, for Defendant in Error. 
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STATE Ex REL. CRITTENBERGER, Strate Auptrror, vs. CON- 
TINENTAL INS. CO. of NEw York. (No. 9580.)* 


(Appellate Court of Indiana, Division No. 1.) 


3. INSURANCE—LEGISLATIVE POWERS—EXCLUSION OF I°OR- 
EIGN CORPORATION. 

The Legislature has the constitutional power to exclude foreign fire in- 
surance companies from the state. 

(For other cases, see Insurance, Cent. Dig. §§ 13, 14; Dec. Dig. § 18.) 


INSURANCE—FOREIGN CORPORATION—PRIVILEGE TAX. 
Burns’s Ann. St. 1914 § 10216, requiring foreign fire insurance compa- 
nies to report semi- sanity for taxation the amount of their gross 
receipts, imposes a tax upon a foreign corporation for the privilege 
of exercising its corporate franchises and carrying on business in a 
corporate capacity within the state and is a graduated privilege tax. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. $ 20.) 


NSURANCE—TAX ON FOREIGN INSURANCE COMPANIES— 
RETALIATORY STATUTE. 

Burns’s Ann. St 1914, § 7222, provides that the auditor of state shall tax 
for the use of the state of Indiana the fees, charges, and taxes al- 
lowed by law, etc. Section 4806 provides that where by the laws of 
any other state any taxes, etc., or obligations or prohibitions are im- 
posed upon insurance companies of this or other states, or their 
agents, greater than required by the laws of this state, then the same 
obligations and provisions shall be imposed upon all insurance com- 
panies of such states and their agents Section 10216 is the priimary 
taxing statute and fixes a rate of 2 per cent on the premiums received 
by foreign corporations doing business within the state. Held that, 
if the auditor of the state should have before him the fact that the 
state of New York levies a lower rate on Indiana companies doing 
business in New York, he must adhere to the primary law and it is 
only upon the happening of the contingency that the taxes of New 
York imposed upon insurance companies of Indiana or other states 
are greater than are required by the laws of Indiana that the retali- 
atory statute can apply. 

(For other cases, see Insurance, Cent. Dig. § 15; Dec. Dig. § 19.) 


10. INSURANCE—TAX ON FOREIGN INSURANCE COMPANIES 
—RETALIATORY STATUTE. 

Under Burns’s Ann. St. 1914, § 4806, a tax law of New York, requiring 
the payment of net creado to the fire department of cities and 
incorporated villages by fire insurance companies not organized under 
the laws of the state of New York but doing business therein, would 
not be applicable, since premiums derived from insurance on farm 
property and on property in towns and villages not having fire com- 
panies are not taxed at all; premiums derived from insurance on 
property in cities having fire companies are taxed at the rate of 2 
per cent; that the obligation to pay this tax was on the local agent, 
not the company, and the agent is liable to forfeiture for failure to 
discharge the obligation; and the funds derived from the tax belong 
to the municipality where collected and must be used for the benefit 
of its fire company or companies. 


(For other cases, see Insurance, Cent. Dig. § 15; Dec. Dig. § 19.) 


* Decision rendered, June 29. , 1917. 116 N. E. Rep. 929, 
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Appeal from Superior Court, Marion County; Chas. J. Orbison, 
Judge. 

Proceeding by the State, on the relation of Dale J. Crittenberger, 
Auditor of State, against the Continental Insurance Company of New 
York, to recover taxes alleged to be due and unpaid. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 


Richard M. Milburn, Atty. Gen., Horace M. Kean, Asst. Atty. Gen., 
and George Shirts and Omar O’Harrow, both of Indianapolis, for the 
State. 

Wm. L. Taylor, of Indianapolis, and Thomas Bates, of Chicago, IIL, 

for Appellee. 


GORDON vs. ST. PAUL FIRE & MARINE INS. CO. 
(No. 136.)* 


(Supreme Court of Michigan.) 


1. INSURANCE—FIRE INSURANCE—POLICY—VALIDITY. 

A condition of a fire policy avoiding liability if the assured refuses to 
submit to examination on oath is, as a general rule, valid and en- 
forceable as against one who refuses without cause to submit to ex- 
amination, 

(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 


2. INSURANCE—FIRE INSURANCE POLICY—VALIDITY. 

Under fire policy requiring assured to submit to examination on oath, 
the assured is entitled at such examination to the presence of his at- 
torney, and where she refused to submit to examination as required 
by policy only so long:as her attorney was not present, it was no 
breach of the condition. 

(For other cases, see Insurance, Cent. Dig. § 1354; Dec. Dig. § 548.) 


3. INSURANCE—FIRE INSURANCE — EVIDENCE—ADMISSIBIL- 
TY. 

In an action on fire policy, condition to be void if premises were vacant, 
it was admissible for plaintiff to show that defendant’s agent had 
knowledge when the policy was written that the premises were then 
vacant. 

(For other cases, see Insurance, Cent. Dig. $$ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) ‘ 

4. INSURANCE—FIRE INSURANCE — EVIDENCE—ADMISSIBIL- 
ry. 

But it was inadmissible to show the agent's construction of the word “va- 
cant” as used in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 





* Decision rendered, July 26, 1917. 163 N. W. Rep. 956. 
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5. INSURANCE—FIRE INSURANCE—LIABILITY. 

Where the agent of the insurer knew at the time the policy was issued 
that the premises were vacant and they were consumed by fire while 
vacant, though they had been occupied in the interim between the 
issuance of the policy and the loss the company was liable. 

(lor other cases, see Insurance, Cent. Dig. §§ 968, 975-997; Dec. Dig. § 


378[1].) 


Error to Circuit Court, Allegan County; Orien S. Cross, Judge. 

Action by. Catherine Gordon against the St. Paul Fire & Marine In- 
surance Company. Judgment on directed verdict for plaintiff, and de- 
fendant brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, 
Steere, Brooke, and Fellows, JJ. 


Norris, McPherson, Harrington & Waer, of Grand Rapids, for Ap- 
pellant. 
Diekema, Kollen & Ten Cate, of Holland, for Appellee. 


AETNA INS. CO. vs. PELHAM er au. (No. 19482.)* 


(Supreme Court of Mississippi, Division B.) 


INSURANCE—CONSENT TO APPRAISEMENT—EFFECT. 

Defendant obtained a policy covering her residence and household furni- 
ture with a mortgage clause covering the residence. There was no 
dispute that there was a total loss of the furniture. There being some 
dispute as to whether there was a total loss of the residence, she and 
the company’s agent had an appraisement made, she agreeing to set- 
tle for an amount less than that stated in the policy. The mortgagee 
refused to settle on the report of the appraisers, and brought suit 
claiming a total loss on the residence. Held, that though the appraise- 
ment was not binding on the mortgagee, who might eventually re- 
cover more than the amout fixed by the appraisement, the insurer 
could not enjoin action for the furniture loss pending the mortgagee’s 
action, and thereby enforce a set-off for the difference between the 
amount fixed by the appraisement and the mortgagee’s recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. § 

574[5].) 


Appeal from Chancery Court, Jackson County; W. M. Denny, Jr., 
Chancellor. 

Bill by theActna Insurance Company against Mrs. J. M. Pelham and 
others. Decree for defendants, and plaintiff appeals. Affirmed. 


McLaurin & Armistead, of Vicksburg, for Appellant. 
White & Ford, of Gulfport, for Appellees. 


* Decision rendered, June 25, 1917. 76 South 
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SPRINGFIELD FIRE & MARINE INS. CO. vs. GRIFFIN— 
FRANKLIN FIRE INS. CO. vs. SAME—PHCENIX 
INS. CO, oF Hartrorp vs. SAME, (No. 8167.)* 


(Supreme Court of Oklalt®ma.) 


1. INSURANCE—IRON-SAFE CLAUSE—COMPLIANCE. 

Under the facts of this case, held, that the “book warranty and iron-safe 
clause’ is a promissory warranty, and the production by the insured 
of his last inventory and the next preceding inventory, together with 
a complete set of books kept from the date of the last inventory to 
the date of the fire, is a compliance with the said warranty of said 
policy. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335[1].) 

2. INSURANCE—CONDITIONS—CONSTRUCTION. 

A condition that would -defeat an insurance policy must be expressed, or 
so clearly implied that it cannot be misconstrued. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 


4. INSURANCE—I‘IRE INSURANCE—GENERAL DENIAL—WILL- 
FUL BURNING. 

A general denial is insufficient in an action on a fire insurance policy to 
present the issue of the willful burning of the property by the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1634-1641; Dec. Dig. 
§ 645[3].) 


Commissioners’ Opinion, Division No. 4. Error from District Court, 
Johnston County; J. H. Linebaugh, Judge. 

Separate actions by J. T. Griffin against Springfield Fire & Marine 
Insurance Company, a corporation, and Franklin Tire Insurance Com- 
pany, a corporation, and Phcenix Insurance Company, a corporation, con- 
solidated in the trial court. Judgment for plaintiff and against each de- 
fendant, and defendants bring error. Affirmed. 


Scothorn & McRill, of Oklahoma City, for Plaintiffs in Error. 
Horton & Smith, of McAlester, for Defendant in Error. 


* Decision rendered, Jan. 2, 1917. On rehearing, July 10, 1917. 166 Pac. 
Rep. 431. Syilabus by the Court. 


ST. PAUL FIRE & MARINE INS. CO. vs. GARNIER. 
(No. 8520.)* 


(Court of Civil Appeals of Texas. Ft. Worth.) 


*1. INSURANCE—APPLICATION — REPRESENTATIONS IN SUB- 
SEQUENT LETTER. 
Where the letter sent with a policy by the agents of defendant insurer 
to insurance brokers showed that they were not willing for the policy 
* Decision rendered, June 2, 1917. Rehearing denied, June 30, 1917. 196 
S. W. Rep. 980. 
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to take effect until they had been furnished with additional informa- 
tion, a reply by the brokers, written with the knowledge and consent 
of insured’s son, who negotiated for the policy, was essentially a 
supphyypent to the written application and any intentional fraud per- 
petrated therein in order to remove the objections indicated would 
defeat recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


2. INSURANCE—FRAUD — MATERIAL MISREPRESENTATIONS. 

Representations that a barn was worth $5,000 and that another company 
would have insured it for $4,000 were material, where made with 
intent to induce insurer to consent to the policy becoming effective 
and with knowledge of the falsity constituted fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


4. INSURANCE—DELIVERY OF POLICY. 

The uncommunicated understanding of a representative of insurer’s gen- 
eral agents that the policy had been delivered and was in force, and 
the fact that after the fire an adjuster entered into negotiations with 
insured looking to a settlement, could not be construed as a delega- 
tion of authority by insurer’s agents to the brokers to deliver the 
policy, contrary to the terms of their letter sent with the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 220, 221, 226, 227; Dec. 
Dig. § 136[2].) 


5. INSURANCE—UNAUTHORIZED DELIVERY OF POLICY— 
RATIFICATION—EVIDENCE. 

The uncommunicated understanding of such representative that the policy 
had been delivered and was in force, and that, after the fire adjuster 
entered into negotiations with insured looking to a settlement, would 
not constitute a ratification of the unauthorized delivery of the policy 
or waiver of the rights to complain thereof in the absence of facts 
showing that insurer’s agents knew of fraudulent representations 
made in procuring the policy. 

(For other cases, see Insurance, Cent. Dig. § 124; Dec. Dig. § 94.) 


7. INSURANCE — AUTHORITY TO DELIVER POLICY—EVI- 
DENCE. 

A letter sent to insurance brokers with policy, asking for additional in- 
formation, and concluding, “We would like to have this detail infor- 
mation in our files before finally passing the risk,’ showed as a mat- 
ter of law a lack of authority to deliver. 

(For other cases, see Insurance, Cent. Dig. §§ 220, 221, 226, 227; Dec. 
Dig. § 136[2].) 


8. INSURANCE—CONDITIONAL DELIVERY OF POLICY—SUB- 
SEQUENT FRAUDULENT REPRESENTATIONS. 

If there was an authorized conditional delivery to take effect after fur- 
nishing further information as to value of property insured and such 
additional information, when furnished, consisted of material mis- 
representations made with fraudulent intent on the part of insured’s 
son, who procured the insurance, the policy never became effective. 

(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


9. INSURANCE—CONDITIONAL DELIVERY OF POLICY—SUB- 
SEQUENT FRAUDULENT REPRESENTATIONS. 

Although there was an authorized immediate delivery of a policy to take 
effect at once where there was an understanding that policy should not 
remain in force unless further good-faith assurances of value were 
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furnished, fraudulent misrepresentations furnished by  insured’s. 
agents, which were material in inducing insurer’s agents to take no 
steps to cancel policy avoided it. 

(lor other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


10. INSURANCE—MISREPRESENTATIONS IN APPLICATION— 
STATUTE. 

Under Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4947, providing that mis- 
representations of fact in an application for insurance shall not render 
the policy void, although it 1s so stipulated, unless such musrepre- 
sentations are material to the risk or contributed to the loss, one 
who procures the issuance of a policy by intentional fraud practiced 
by himself or his agents cannot invoke the benefits of the statute. 

(For other cases, see Insurance, Cent. Dig. § 540; Dec. Dig. § 256[2].) 


Appeal from District Court, Cooke County; C. I. Spencer, Judge. 

Action by J. D. Garnier against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 


Lewis Rogers, of Gainesville, and E. G. Senter, of Waco, for Appel- 
lant. 
Stuart, Bell & Moore, of Gainesville, for Appellee. 


— ———— S@oe@- 


MOUNTAIN TIMBER CO. vs. MANUFACTURING WOOD 
WORKERS UNDERWRITERS. (No. 13881.)* 


(Supreme Court of Washington.) 


1. INSURANCE — UNINCORPORATED ASSOCIATION — ACTION 
AGAINST ASSOCIATION IN NAME. 

Under a policy issued by an unincorporated association, providing that 
in the event of litigation no suit shall be begun or maintained for 
the recovery of any claim against more than one of the underwriters 
at any time, and that a final decision in such suit shall be taken to be 
decisive of the similar claim against each of the other underwriters, 
etc., an action would lie against the association in name, its attorney 
in fact, and two of the members of the association where no suit was 
pending against any of the members; the provision of the policy in 
no event meaning more than that not more than one action shall be 
prosecuted against one member at one time looking to the recovery 
from the members as individuals. 


(For other cases, see Insurance, Dec. Dig. § 624[7].) 

2. INSURANCE—JUDGMENT—UNINCORPORATED INSURANCE 
UNDERWRITERS. 

In such action the attorney in fact and the two members having appeared 
and answered to the merits, a money judgment was properly entered 


against the association in name, leaving undetermined the amount to 
be contributed by the several members of the association. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


: * Decision rendered, Aug. 29, 1917. 167 Pac. Rep. 93. 
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‘Department 2. Appeal from Superior Court, Cowlitz County; Wm. 
T. Darch, Judge. 

Action by the Mountain Timber Company against the Manufacturing 
Wood Workers’ Underwriters and others. Judgment for plaintiff, and 
defendant named appeals. Affirmed. 


H. T. Granger, of Seattle, for Appellant. 
Edmund C. Strode, of Lincoln, Neb., Coy Burnett, of Portland, Ore., 
and A. H. Imus, of Kalama, for Respondent. 


eMcatiseeal 356s 


4 
; 
| 
\ 
} 
. 
t 
qd 
j 
t 
; 
i 


he EK 








466 Insurance Law Journal, Vol. 50. [ Oct., 1917. 


MARINE. 


SUPREME COURT OF NEW YORK. 


SpeciaL TERM, New York County. 


COX 
ws. 


G. BLAKE CO. et At.* 


1. INSURANCE—M ARINE INSURANCE—CANCELLATION OF 
POLICY—MISTAKE IN RISK. 

Evidence in an action by an insurer to cancel or reform a certificate of 
marine insurance on “coal,” by substituting the words “coal, includ- 
ing freight,” as intended, on the ground of mistaken assumption that 
freight sought to be insured had actually been paid by insured, and 
in view of nondisclosure of contrary fact, held to require a cancella- 
tion of the certificate. 

(For other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 


2. INSURANCE—MARINE INSURANCE — RISK — NONDISCLOS- 
URE OF FACTS. 

Whether a suppression of the facts as to a marine risk arises from fraud, 
or merely from mistake, negligence, or accident, the policy may be 
avoided on the ground that the insurer has been deceived, and not that 
insured has intended to deceive. 

(lor other cases, see Insurance, Cent. Dig. §§ 572-582; Dec. Dig. § 272.) 


Action to annul and reform a certificate of marine insurance by 
Douglas F. Cox, in his own behalf and in behalf of all others similarly 
situated, against the C. G. Blake Company and others. Judgment for 
plaintiff. 


Barry, Wainwright, Thacher & Symmers, of New York City, for 
a ca ata 
Plaintiff. 

Lord, Day & Lord, of New York City, for Defendants. 


GREENBAUM, J. 

[1] The plaintiff is one of a hundred underwriters on the 
Lloyds plan, duly organized under the laws of the state of New 
York, and doing business under the name “Subscribers at United 
States Lloyds,” for the purpose of carrying on the business of 
Marine insurance. The firm of Higgins & Cox were the attorneys 
in fact for the underwriters. On October 14, 1915, a certificate 
of insurance was issued in behalf of the United States Lloyds 
by their attorneys, insuring by its terms a cargo of coal valued 
at $38,873 to be shipped on the steamship Genesee from Hamp- 
ton Roads to Montevideo, Uruguay, the loss to be payable to the 
order of defendant C. G. Blake Company, a corporé ation engaged 





* Decision rendered, May, 1917, 166 N. Y. Supp. 294. 
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in the business of mining and selling coal, which duly transferred 
the certificate to Swift & Co., the purchaser of the coal. On or 
about the 5th day of November, 1915, the steamer Genesee with 
its cargo of coal, while enroute to Montevideo, was captured or 
seized by a British warship and taken to the port of Castries, St. 
Lucia, British West Indies, where it was detained and pro- 
ceedings instituted in the prize court for the purpose of con- 
demning the vessel and cargo as a lawful prize. As a result of 
the proceedings the British authorities released the cargo and 
for some reason held the vessel, whether by purchase or other- 
wise does not appear. Swift & Co. obtained possession and con- 
trol of the coal on or about January 27, 1916, but, being unable 
to forward it to Montevideo, they subsequently sold the coal at 
Castries at 20 shillings a ton, the best price obtainable therefor. 
The net proceeds of the sale, after deducting all expenses of 
every nature, aggregated about $18,048.33, or approximately 
$10,618.88 more than the original cost of the coal, which was 
$7,431.45. This action is brought for the purpose of annulling 
the certificate of insurance, or reforming it by substituting 
therein the words “coal, including freight,” for the word “coal.” 
Swift & Co., an Illinois corporation, and Frigorifico Montevideo 
Sociedad Anonima, a corporation organized under the republic 
of Uruguay, are also defendants. 

The facts upon which the rights of the parties depend are 
practically undisputed. It appears that the Blake Company had 
sold the cargo of coal to Swift & Co. pursuant to the terms of a 
letter from Swift & Co., confirmed in writing by Blake & Co., 
which, among other provisions, contained the following :— 

“Price of coal to be $10.20 per gross ton of 2,240 Ibs., cost, 
insurance, and freight, delivered alongside of dock or lighters of 
the Frigorifico Montevideo Sociedad Anonima, Montevideo, 
Uruguay, S. A.” and “insurance policy required above is to be 
satisfactory to us [referring to Swift & Co] and is to be made 
out in our favor for the amount of the cargo on the delivered 
value; in other words, the insurance policy is to be in our favor 
for the amount of the delivered value of the cargo at the 
c. i. f. price we contracted to buy the coal from you.” 

The letter of confirmation contains the following :— 

“We note the clause regarding insurance policy, from which it 
would seem that we are compelled to insure this cargo for the 
full value at the delivered price of $10.20, regardless of the 
amount of freight advanced.” 

On October 9, 1915, one Steinkamp, the New York manager 
of the C. G. Blake Company, communicated with an insurance 
brokerage firm doing business under the name of Lethbridge & 
Cornwell, stating that the Blake Company was about to charter 
the American steamship Genesee, and desired insurance rates, 
marine and war risk, for a cargo of coal from Hampton Roads, 

Vol, L—31. 
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Va., to Montevideo, Uruguay. Steinkamp testified that he told 
Lethbridge that the insurance was desired “for delivered value 
at c. i. f. price,” while Lethbridge testified that Steinkamp said 
that he had arranged for the charter of this vessel, and that he 
wanted to take out insurance for the cargo of coal, including 
freight, and that its destination was Montevideo. ‘The initials 
“c. i. f. are understood in marine insurance to mean cost of 
the merchandise plus insurance and freight. The complaint 
alleges in the same paragraph that the intention and the under- 
standing of the underwriters and the insured were that the sub- 
ject-matter of the insurance was “‘coal, including freight,” and 
not “coal,” as erroneously written in the certificate of insurance, 
and also that the insurers— 

“were not informed as to the exact value of the said coal sought 
to be insured, nor as to the amount of freight to be insured, but 
proceeded upon the implied representation and assurance that 
the said C. G. Blake Company was the owner of the coal and that 
the amount of freight sought to be insured had been or would be 
actually paid prior to the sailing of the vessel and would be at 
the risk of the owner of said cargo during the said voyage.” 

There is no allegation or suggestion of fraud or bad faith on 
the part of the insured, but, on the contrary, it is expressly alleged 
that the subject-matter of the risk arose “through clerical errors 
and mutual mistakes.” The prayer of the complaint asks the 
court to determine, first, whether any contract of insurance was 
entered into between the parties, “and, if so, that it was upon 
and subject to the conditions hereinbefore set forth”; secondly, 
that the alleged certificate of insurance “may be canceled or be 
reformed, so as to express the contract entered into between the 
plaintiff and defendant C, G. Blake Company upon and subject to 
such conditions’; and, thirdly, “that the court determine what 
are the respective rights of the respective defendants in and to 
said cargo of coal, and in, to, and under any contract of insurance 
aforesaid.” 

It is difficult to understand in what respect the position of the 
plaintiff would be bettered, had the subject-matter of the insur- 
ance been described “coal, including freight,’’ instead of “coal,” 
since the evidence convincingly establishes that each of these de- 
scriptions had reference te the value of the coal c. i. f. at Mon- 
tevideo, the place of delivery, which meant the original cost of 
the coal, the insurance, and freight. ‘There can be no doubt that 
the insurers knew that they were not insuring the coal at its 
value at Hampton Roads, but for a value which included the cost 
of freight to the port of delivery, a conclusion fortified by the 
admission of plaintiff's agent, who issued the certificate of  in- 
surance, that he described the interest insured as ‘‘coal,’” because 
he had ‘concluded that the freight had been prepaid, and hence 
had become a part of the value of the coal.” Besides, if the 
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freight was intended to be an independent item of insurance, it is 
reasonable to assume that separate values would have been stated 
for the “coal” and the “freight.’”” We thus find no substantial 
difference between the parties that the interest to be considered 
was “coal” at a value at the place of delivery 

It only remains to determine whether the contract of insurance 
may be avoided because of the mistaken belief on the part of the 
insurers, when they issued the certificate, that the freight was at 
the risk of the insured. -The record is silent of any mention or 
reference by any one during the course of the negotiations for the 
insurance as to whether the charterer had prepaid the freight or 
a portion thereof, or had guaranteed its payment, or that it was 
not collectible unless the coal was safely carried to Montevideo. 
As matter of fact neither the charterers nor Swift & Co. had 
paid the freight, nor had either of these parties guaranteed its 
payment. By the failure to deliver the cargo to Montev ideo there 
was no obligation on the part of the charterers or Swift & Co. 
to pay the freight. There can be no doubt that the underwriters 
did not know when they issued the certificates of insurance that 
the owner of the cargo of coal had no freight at risk, and the 
question arises whether the omission to state that fact to the in- 
surers, no matter however innocently it happened, constituted a 
concealment of such a material fact as to vitiate the policy. 
“Contracts of marine insurance are uberrimz fidei, and there is 
an obligation to voluntarily disclose all facts and circumstances 
which are material to the risk and not within the knerwhedge of 
both parties.” 26 Cyc. 617; 1 Arnould, Marine Ins. (9th Ed.) 
§ 575; 3 Kent’s Comm. (12th Ed., Holmes) 282. 

[2,3] The rule, seemingly correctly stated by Arnould in 
section 575 is :— 

“Whether such suppression of the truth arise from fraud (that 

s, from a willful intention to deceive for the party’s own benefit), 
or merely from mistake, negligence, or accident, the consequences 
will be the same. The ground, in short, on which the policy is 
avoided, is that the party has been in fact deceived, not that the 
other party has intended to deceive him.” 

In section 589 the rule is thus stated in 1 Arnould = 

“The duty on the part of the assured to disclose material facts 
is not limited to facts which have a direct bearing on the extent 
of the risks or dangers, to which the subject of the insurance will 
be exposed. All facts are material which would affect the mind 
of a rational underwriter, governing himself by the principles on 
which underwriters in practice act, as to either of the following 
points: First, whether he will take the risk at all; second, at 
what premium he will take it.” 

It has been expressly held that if the knowledge of the facts 
that were suppressed would have induced the insurer to demand 
a higher premium, or to refuse altogether to underwrite, it would 
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be sufficient to invalidate the policy. Murgatroyd vs. Crawford, 
3 Dall. 491, 1 L. Ed. 692; Kerr vs. Union Marine Ins. Co., 130 
Fed. 415, 64 C. C. A. 617; Carrollton vs. American C. Indemnity 
Co., 124 Fed, 25, 59 C. C. A. 545. In this case the court permitted 
the expert testimony of underwriters of marine insurance as 
bearing upon the question of materiality of the omission to dis- 
close to the insurers that the insured had no risk in the freight. 
The admissibility of this testimony seems to be justified by “the 
decisions. In McLanahan vs. Universal Ins. Co., 1 Pet. 170, 
188, 189, 7 L. Ed. 98, the opinion reads :— 

“The ultimate fact itself, which is the test of materialty—that 
is, Whether the risk be increased so as to enhance the premium— 
is, In many cases, an inquiry dependent upon the judgment of 
underwriters and others, who are conversant with the subject 
of insurance.” 

This rule was expressly recognized in Leitch vs. Atlantic 
Mutual Ins. Co., 66 N. Y. 100, 107, 108. 

The testimony of Mr. Chubb, whose high standing as an ex- 
pert in marine insurances was not questioned, is that it is cus- 
tomary to insure a c. i. f. value of goods when the freight is : 
the risk of the shipper—that is, when it has been prepaid « 
guaranteed—but that no prudent marine insurance Seaevavine 
would insure coal upon a valuation substantially equal to the 
invoice price plus the freight, where the applicant had neither 
paid nor guaranteed the payment of the freight. It seems to 
me that upon the proofs the court must find that when the cer- 
tificate of insurance was issued the underwriters were justified in 
assuming and believing, in view of the failure to disclose the 
actual facts on the part or in behalf of the insured, that the latter 
had paid or guaranteed the payment of the freight, and that 
therefore the plaintiff is entitled to have the certificate canceled 
and set aside. 

Ordered accordingly. 
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ACCIDENT AND HEALTH. 


UNITED STATES SUPREME COURT. 


EIGHTH CIRCUIT. 


IOWA STATE TRAVELING MEN’S ASS’N 
vs: 


RUGE. (No. 4533.)* 


1. INSURANCE— FOREIGN INSURANCE COMPANIES — DOING 
BUSINESS—LAW GOVERNING CONTRACTS. 

A mutual accident insurance company, incorporated and having its head 
office in Iowa, had members in other states, who paid their dues and 
assessments by mail upon notice sent them by mail. Its business was 
conducted with members in other states in precisely the same way as 
with its members in Iowa. Its members were authorized to solicit new 
members, and plaintiff's husband was so solicited by a member, and 
signed an application which was approved by such member and sent 
to the home office of the company in Iowa, where the insurance cer- 
tificate was then signed and mailed to plaintiff's husband at his resi- 
dence in Missouri. He paid all dues and assessments, until his death, 
by mail. Held, that the company was doing an insurance business in 
Missouri and the certificate or policy was made in Missouri, and was 
governed by the laws of that state. 

(For other cases, see Insurance, Cent. Dig. §§ 17, 174; Dec. Dig. §§ 16, 
125[2].) 


2. INSURANCE—RISKS AND CAUSES OF DEATH—SUICIDE. 

Under the express provisions of Rev. St. Mo. 1909, § 6945, a provision in 
an accident insurance policy that the insurer should not be liable for 
injuries inflicted by insured upon himself while sane or insane, 
whether resulting fatally or otherwise, was no defense to a suit on 
the policy, where it was not shown that insured contemplated suicide 
at the time of making his application for insurance. 


(For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.) 


3. INSURANCE—CONSTRUCTION OF BY-LAWS AS PART OF 
CONTRACT—AMENDMENT. 

A provision in an application for membership in a mutual accident insur- 
ance company, whereby the applicant agreed to amendments of the 
by-laws permitted only an amendment germane to the original con- 
tract, and not an amendment impairing or disturbing vested contract 
rights. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152[2].) 


4. INSURANCE— CONSTRUCTION AGAINST INSURER —CON- 
STRUCTION OF BY-LAWS. 

A provision of the by-laws of a mutual accident insurance company, as 
amended after the issuance of a policy, against liability for injury 
caused by the discharge of firearms when there was no eyewitness to 

* Decision rendered, May 31, 1917. Rehearing denied, August 9, 1917. 

242 Fed. Rep. 762. 
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the discharge except the member himself, was ambiguous, and should 
be construed most strongly against the company by whom it was in- 
corporated into the by-laws. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146[3].) 

5. INSURANCE—CONSTRUCTION OF BY-LAWS AS PART OF 
CONTRACT—AMENDMENT. 

Such provision, if intended as an exemption from liability for an injury 
resulting from accidental discharge of firearms by some unknown 
person when there was no eyewitness other than such person and the 


insured, was such a material and substantial impairment of a vested 
contract right as to be void. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152[2].) 


In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action by Alma M. Ruge against the lowa State Traveling Men’s 
Association. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Before Hook and Smith, C. JJ., and Reed, D. J. 


Robert A. Holland, Jr., of St. Louis, Mo. (Sullivan & Sullivan, of 
Des Moines, lowa, and Holland, Rutledge & Lashly, of St. Louis, Mo., 
on the brief), for Plaintiff in Error. 

Charles Hutchinson, of Des Moines, Iowa, and Jesse H. Schaper, of 
Washington, Mo. (Hugo Muench, Lambert E. Walther, and Julius T. 
Muench, all of St. Louis, Mo., on the brief), for Defendant in Error. 


REEp, D. J. 

This action was hrought by the defendant in error, hereinafter 
called the plaintiff, in a state court of Missouri, against the Iowa 
State Traveling Men’s Association, an Iowa corporation, the 
plaintiff in error, who will be called the defendant, to recover 
from said defendant upon a certificate or policy of accident in- 
surance alleged by the plaintiff to have been issued by the de- 
fendant in the state of Missouri to Oscar A. Ruge, a citizen of 
that state, February 20, 1903, insuring him against injuries or 
death arising from external, violent, and accidental means. In 
case of the death of the insured by such means, it is alleged, the 
amount of insurance is by the terms of said policy made payable 
to his wife, Alma M. Ruge, the plaintiff in this action. 

In due time the action was removed by the defendant to the 
court below upon the ground of the diverse citizenship of the par- 
ties. The defendant answered, admitting the issuance of the cer- 
tificate or policy of insurance sued upon, “the death of the insured, 
and that due proofs of his death were made to the defendant 
company; but denied that the policy was issued in the state of 
Missouri, and averred that it was issued in the state of Iowa, 
and was an lowa contract, governed by the laws of that state, 
and was not a Missouri contract, governed by the laws of Mis- 
souri. The answer also averred that the policy does not cover 
death by suicide; that the insured died as the result of a wound 
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resulting from the discharge of firearms by himself where there 
was no eyewitness to the discharge except himself. In other 
words, that he committed suicide. At the close of the evidence 
the defendant moved for a directed verdict in its favor upon the 
ground, among others, that the insured committed suicide by the 
discharge of a gun or pistol, thus causing his own death, when 
there was no witness to the discharge of the gun or pistol except 
himself, which motion was denied by the court. The cause was 
then submitted to the jury, which returned a verdict for the 
plaintiff for the full amount of the policy, $5,000, with interest, 
upon which judgment was duly entered for the plaintiff, and the 
defendant brings error. 

1. Was the certificate or policy in suit issued in Missouri or in 
Iowa? This was the principal question upon the trial in the 
court below. 

The defendant is an accident insurance company or association 
organized in Iowa about 1880, under section 1784 of the lowa 
Code (1897), with its principal office or place of business at 
Des Moines, in that state. That it is a mutual assessment asso- 
ciation, and not a fraternal association organized solely for benev- 
olent or charitable purposes, was held by the lowa Supreme Court 
in Connell vs. lowa State Traveling Men’s Ass’n, 139 Iowa, 444, 
116 N. W. 820. 

The method by which the insured Ruge became a member of 
this association is as follows: He was a citizen of Missouri, re- 
siding in the town or city of Washington, in that state, a traveling 
salesman for a St. Louis grocery house, and eligible to member- 
ship in said association. A Mr. Bleekman, also a resident of 
Washington, a traveling salesman and a member of the de- 
defendant association, solicited Mr. Ruge, as he (Bleekman) was 
authorized by the defendant to do, to become a member of the 
defendant association, and furnished Ruge with a membership 
blank of the company for that purpose, which he usually carried 
with him, or requested the company to send a blank to Mr. Ruge at 
Washington, to enable him to make application. Upon receipt 
of such blank it was either prepared by Mr. Bleekman or Mr. 
Ruge, signed by the latter, and approved by the former as a 
member of the association, which was essential to its acceptance 
by the association, and then sent by mail, postage prepaid, with 
the requisite fee, to the home office of the defendant in Des 
Moines. The certificate was then signed by the proper officers 
of the defendant on February 20, 1903, and mailed to Mr. Ruge 
at his residence or post office address in Washington, where it 
was received by him and retained until his death in June, 1911. 
All annual dues and assessments upon the policy were paid by 
Ruge up to the time of his death upon notice of the amount 
thereof from the company, by a bank draft or postal money 
order, procured by him at Washington, and sent by mail from 
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that place to the defendant at Des Moines, Iowa, either by him or 
his wife, and the proper receipts returned by the defendant to the 
insured therefor. ‘This was the usual method or manner in 
which the defendant procured its membership in Iowa, Missouri, 
and other states, and to whom it issued and sent its beneficiary 
certificates or policies of insurance. After Ruge became a mem- 
ber of the association, the defendant sent to him at Washington, 
Mo., from its home office in Des Moines, quarterly notices of 
dues, together with a blank application for new members, and 
a printed circular or letter upon the letter head of the association, 
which, except the date, reads in this way :— 


“Des Moines, Iowa 

“To the Members: Notice of Assessment No: 87, $2.00, due 
August Ist, inclosed. Don’t lay this aside and run the chance of 
becoming delinquent. Pay it now. Also you can prove your 
loyalty to our organization, your ability as a salesman, your 
sincerity as a booster, your energy as a worker, by bringing into 
our midst a new member. We need ’em. You can surely induce 
one of your traveling acquaintances to sign the enclosed applica- 
tion and come across with $2.00, which will pay his dues until 
November. Go to it and land him. Use your own methods, 
technic and tactics, but land him. Bring to bear all of your per- 
suasive powers, your ingenuity and tact. Bombard him with 
arguments so convincing, inducements so alluring, that he will 
consider it a crime against society, his family and himself, if he 
fails to join us instanter. The pocketbook offer is still on. 
See slip inclosed for particulars. The new member brings you 
the premium. Goto it. Very truly. (Signed by the Secretary.)” 

It was customary to send letters or circulars of this nature to 
all members of the association when informing them of their 
dues, and assessments when made. 

At the time Ruge became a member of the association, in 1903, 
the association had a total membership of over 19,000, and in 
the year 1914 its membership had increased to more than 50,000 
members residing throughout the United States and some in 
foreign countries, who had in the manner described become 
members, and to whom certificates and indemnity insurance had 
been issued. Of that number over 5,000 resided in the state of 
Missouri carrying a large amount of insurance in the defendant 
company. The defendant’s method of doing business is more 
fully shown by the testimony of Frank D. Harsh, the head of its 
claim department, who, after stating that the defendant main- 
tained a claim department consisting of examiners, investigators, 
and physicians, to examine and adjust claims made against it, who 
they send into Missouri and other states, where the claimant re- 
sides, testified as follows :— 

“Q. Mr. Harsh, I believe you stated that you had about 50,000 
members in association at this time? A. It is my understanding. 
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Q. And in how many different states and territories are you now 
doing business? A. We are doing business in the state of Iowa. 
©. Anywhere else? A. No, sir. Q. You have members in other 
states? A. Yes; we have members in every state in the Union. 
Q. So you draw a distinction between doing business and having 
members in the states? In how many states and territories do 
you have members then? A. In every state and territory in the 
Union. Q. Getting down to this question of doing business; 
will you kindly explain here the different method in which you 
handle your business in Iowa to what you do in other states that 
you have members? A. There is no difference. Q. 1 think 
Mr. Hill (president of the defendant) testified that you have no 
special license to do business in the state of Iowa? <A. I don’t 
think we have; except as we have under our incorporation. We 
were speaking with reference to a license from the Insurance 
Department. We have no such license in any state in which we 
have members; nor from any one else. Q. So that there is no 
difference in that respect in the way you carry on your business 
in Iowa or in any state? A. No. Q. Will you explain the 
difference, if there is any, in the way that you would handle an 
application for membership from some outside state or from 
lowa? A. That is outside of my department. Q. You have a 
general knowledge? A. There is no difference. Q. If it is sent 
in by mail from Ottumwa, Iowa, the application would be treated 
in the same manner as if it came in by mail f-om Union, Mis- 
souri? A. Yes; or from Honkong, China. Q. ¢.nd the manner 
of forwarding the certificate to the member and collecting the 
dues, etc., would be the same as if the member lived in Hongkong 
or New York? A. It is my understanding; yes. Q. And the 
same would be true as to the methods employed in the adjustment 
of the claims? A. Yes. Q. You use the same methods and the 
same persons and so on in adjusting the claims—that is, the same 
character of persons—in adjusting the claims in lowa that you 
would in M‘ssouri or Illinois? A. Yes. Q. You use any of 
these service corporations in lowa? A. Yes; I think we do. 
©. I suppose probably or is it true that you would go out per- 
sonally more in lowa than any other state? A. It would de- 
pend on the location. Do you have physicians in Iowa in various 
towns the same as you have testified to having them in Missouri? 
A. Yes. Q. So that the distinction you make of doing business 
in Iowa and not doing it in other states, as I understand you, is 
that you are incorporated under the laws of Iowa, and have your 
head office in the state of Iowa? A. That is my understanding; 
yes. Q. I assume if you have a lawsuit in Iowa or in Missouri it 
is handled in the same manner in both cases? A. Practically so. 
©. Your counsel, Mr. Sullivan, either tries or assists in trying 
cases, both in Jowa and in other states? * * * A. Yes; 
he is the general counsel. Q. The same way he does in Iowa, 
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if you have a suit ‘in Jowa? <A. Yes. * * * After 
checking up this claim register to which you have vclevee to 
Mrs. Harsh, how many claims do you find that the association 
paid in the state of Missouri during the year 1913, assuming that 
you have made no errors in your calculations? A. The record 
shows that checks were sent to 314 men in Missouri. (). In settle- 
ment of claims. A. | — t know whether that is their residence or 


ma te * 7 5 Now do you know, or have you any 
means of ascertaining, ca. many claims sent to the association 
during that year from Missouri were rejected, if any? A. I 


would have to look through the office record for that. Q. There 
may have been some that came in from Missouri that were re- 
jected emoige ~— you settled? A. Yes; it is quite probable 
there were. And I believe you stated that the total number 
of claims sar were paid during the year 1913 was about 3,500? 
A. Yes; in round numbers.” 

[1] There is much other testimony of a similar character, 
wholly undisputed, and from it we are clearly of the opinion that 
the certificate or policy in suit was made to the insured in the 
state of Missouri, of which he was then a resident citizen; that 
the defendant was then doing an insurance business in that state, 
and also at the time this action was commenced. The policy, in 
the event of the death of the insured, is payable to the plaintiff 
in Missouri, and is governed by the laws ~ that state. Lumber- 
men’s Insurance Co. vs. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 
49 L. Ed. 810; Mutual Life sl Co. vs. Spratley, 172 
U.S. 602, 614, 19 Sup. Ct. 308, 43 L. Ed. 569; Herndon-Carter 
Co. vs. Norris & Co., 224 U. S. 496, 500, 32 Sup. Ct. 550, 
56 L. Ed. 857; Commercial Mutual Accident Co. vs. Davis, 
213 U. S. 245, 255, 29 Sup. Ct. 445, 53 L. Ed. 782; Cravens vs. 
New York Life Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 
L. R. A. 305, 71 Am. St. Rep. 628, affirmed 178 U. S. 389, 20 
Sup. Ct. 962, 44 L. Ed. 1116; Tomson vs. Iowa State Traveling 
Men’s Ass’n (Neb.) 129 N, W. 529. In Lumbermen’s Insurance 
Co. vs. Meyer, above, Mr. Justice Peckham said of the business 
of a fire insurance company, at page 415 of 197 U. S., at page 485 
of 25 Sup. Ct. (49 L. Ed. 810) 

“A fire insurance company which issues its policies upon real 
estate and personal property situated in another state is as much 
engaged in its business when its agents are there under its au- 
thority adjusting the losses covered by its policies as it is when 
engaged in making contracts to take such risks. If not doing 
business in such case, what is it doing? <A. It is doing the act 
provided for in its contract, at the very place where, in case a loss 
occurred, the company contemplated the act should be done; and 
it does it in furtherance of the contract, and in order to carry 
out its provisions, and it could not properly be carried out 
without the act being done; and the contract itself is the very 
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kind of contract which constituted the legal business of the com- 
pany, and for the purpose of doing which it was incorporated. 
This is not a sporadic case, nor the contracts in suit the only 
ones of their kind issued upon property within the state of New 
York. Many contracts of the nature of the one in suit were 
entered into by the company covering property within the state. 
We think it would be somewhat difficult for the defendant to 
describe what it was doing in New York, if it was not doing 
business therein, when sending its agents into the state to per- 
form the various acts of adjustment provided for by its contracts 
and made necessary to carry them out.” 

What is so said would apply equally to a policy of life or in- 
demnity insurance upon a person residing in a state or locality 
other than that in which the company is organized or incorporated 
as it does to a policy upon real or personal property situated in a 
state eng than that of the company issuing it. 

[2] 2. Does the suicide clause of the policy defeat the re- 
covery by plaintiff, admitting, without deciding, that the insured 
committed suicide, the contract being found to have been made 
in Missouri to a citizen of that state? That clause of the policy 
reads in this way :— 

‘The association shall not be liable to any member or bene- 
ficiary for any indemnity or benefit for any injury to a member 
for * * * injuries inflicted by the insured upon himself 
while sane or insane, whether resulting fatally or otherwise.” 

Prior to the time this certificate or policy was made, a statute 
of Missouri, which is now section 6945, Rev. Stats. of Missouri 
1909, was in force and reads this way :— 

“Sec. 6945. In all suits upon policies of insurance on life here- 
after issued by any company doing business in this state, to a 
citizen of this state, it shall be no defense that the insured com- 
mitted suicide, unless it shall be shown to the satisfaction of the 
court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and 
any stipulation in the policy to the contrary shall be void.” 

This statute has been construed by the Supreme Court and the 
Appellate Courts of Missouri. In Logan vs. Fidelity & Casualty 
Co., 146 Mo, 114-123, 47 S. W. 948, 950, which was a suit upon a 
policy of indemnity insurance which, according to the answer in 
the case, contained stipulations to the effect that, in the event of 
fatal injuries to the assured wantonly inflicted upon himself 
while insane, the company’s liability under its policy should be 
a sum equal to the premiums paid, which should be in full liquida- 
tion of all claims under it. Under the statute above set out, the 
trial court instructed the jury to return a verdict for the full 
amount of the policy with interest. Upon appeal the Supreme 
Court said :— 

‘The real object of the section as the clear * * * language 
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express, is to affect all policies of insurance on life from what- 
ever class, department, or line of insurance the policy may be 
issued, or by whatever name or designation the company may 
be known. * * * The section was enacted clearly to protect 
all policyholders of insurance on life against the defense that 
the insured committed suicide, all provisions in the policies to the 
contrary notwithstanding, unless, as provided in the section, it 
can be shown that the insured contemplated suicide at the time he 
made application for the policy. * * * No rule of con- 
struction, short of one applied for distortion and destruction, 
can relieve accident insurance companies, issuing policies of in- 
surance on life in this state, from the operation and influences of 
section 5855, which in plain and unambiguous terms declares that, 
in all suits upon policies of insurance on life thereafter issued, 
it shall be no defense that the assured committed suicide, unless 
it shall have been shown to the satisfaction of the court or jury 
trying the cause that the insured contemplated suicide at the 
time of making his application for the policies, all stipulations in 
the policy to the contrary being void.” 

It was also so held in Keller vs. Travelers’ Insurance Co., 
58 Mo. App. 557, 560, and the rule so held in these cases and 
others was approved by the Supreme Court of the United States 
in the case of Whitfield vs. Attna Life Insurance Co., 205 U. S. 
489, 498, 500, 27 Sup. Ct. 578, 51 L. Ed. 895, 

It is unnecessary to consider the question further, for the 
suicide of the insured, admitting without deciding that he com- 
mitted suicide, is not a defense to this action, as it is neither 
alleged nor is there any proof that he contemplated suicide at 
the time of making his application for membership and insurance 
in the defendant company. 


[3] 3. One other contention in the defendant's brief is that as 
the insured died as a result of an injury (as claimed by the de- 
fendant) “‘caused by the discharge of firearms when there was 
no eyewitness to the discharge except the member himself,” the 
defendant is not liable under an amendment to a by-law of the 
association which so provides. This contention is apparently 
urged only in the event that the contract is held to have been made 
in lowa; but, as the contract is held to be a Missouri contract, 
it need not necessarily be considered. This clause, however, was 
not a part of the constitution of the association nor any of its 
by-laws when the certificate in question was issued, and appears 
only in an amendment to one of the company’s by-laws made 
some time after the issuance of the certificate. Admitting that 
by his application for membership in the defendant company the 
insured agreed to such amendment of the by-laws, such an 
agreement at most would permit only an amendment germane to 
the original contract of the parties, and would not authorize an 
amendment that would impair or substantially disturb vested 
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contract rights. Knights Templars, etc., Co. vs. Jarman, 104 
Fed. 638, 44 C. C. A. 93, affirmed 187 U. S. 197, 23 Sup. Ct. 108, 
47 L. Ed. 139; Mathews vs. Modern Woodmen, 236 Mo, 326, 
139 S. W, 151, Ann. Cas. 1912D, 483; Supreme Lodge, etc., vs. 
Light, 195 Fed. 903, 115 C. C. A. 591; Ayers vs. Grand Lodge, 
etc., 188 N. Y. 280, 80 N. E. 1020, and cases cited in them. 

[4,5] This clause is ambiguous, and, under a familiar rule, 
should be construed most strongly against the defendant asso- 
ciation by whom alone it was incorporated into one of its by- 
laws. The clause is either an enlargement of the suicide clause 
of the policy, and would fall with the suicide clause if the con- 
tract was made in Missouri to a citizen of that state (as we hold 
it was), or it is a further exemption of the association from lia- 
bility for any injury resulting from the accidental discharge of 
firearms by some unknown person when there was no eye- 
witness to such injury other than such person and the insured, 
which would be material and substantial impairment of a vested 
contract right and void; or by its terms it applies only to injuries 
so resulting and not to the death of the insured resulting from 
such cause. In either event, the clause is inapplicable to the 
present case and needs no further consideration. 

Some other assignments of error based upon rulings on the 
admission or exclusion of evidence are urged in argument. We 
have examined them and find no substantial error in them. The 
judgment is therefore affirmed, with interest from the date of 
the judgment below. 

Affirmed. 


UNITED STATES SUPREME COURT. 


D. MONTANA, 


MURRAY 
Us: 


7ETNA LIFE INS. CO. (No. 178.)* 


1. INSURANCE—POLICIES—ACCIDENT POLICIES. 

An accident policy, providing for payment for the loss of the entire sight 
of an eye, if irrevocably lost, should be reasonably interpreted; and 
the sight of an eye will be deemed lost, where there is no ability to 
distinguish and recognize objects, though light from darkness can be 
distinguished. 

(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


* Decision rendered, Nov. 13, 1916. 243 Fed. Rep. 285. 
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2. INSURANCE—ACCIDENT POLICIES—BURDEN OF PROOF. 

One seeking to recover the indemnity provided in a policy for the entire 
loss of the sight of an eye within a stipulated time has the burden of 
establishing his loss of sight within such time. 

(For other cases, see Insurance, Cent. Dig. § 1665; Dec. Dig. § 646[8].) 

3. INSURANCE—ACCIDENT INSURANCE—EVIDENCE — SUFFI- 
CIENCY. 

Where a policy provided for an indemnity in case of the irrevocable loss 
of the entire sight of an eye, a physician is not entitled to such indem- 
nity though he suffered such impairment of the sight of one eye that 
he was unable to use such eye to any advantage, either in reading for 
a considerable period of time or operating where he could normally 
distinguish objects before his sight would fail; it being the loss of 
sight as a man, and not as a professional man, which the policy 
covered. 

(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


At Law. Action by Thomas J. Murray against the A<tna Life Insur- 
ance Company, a corporation. On motion for new trial after verdict for 
plaintiff. Motion granted. 


E. B. Howell and Walker & Walker, all of Butte, Mont., for Plaintiff. 
H. A. Frank and R. F. Gaines, both of Butte, Mont., for Defendant. 


Bourgutn, D. J. 

In a trial upon a policy providing for payment amongst other 
things, for “loss of entire sight of one eye, if irrevocably lost” 
as the result of and within ninety days from accident, the jury 
was instructed that, though the injured eye could “distinguish 
light from darkness, or perceive objects temporarily, for brief 
intervals,” yet, if “all useful and practical sight was irrecoverably 
lost,” it was within the policy and plaintiff was entitled to recover. 
Verdict for plaintiff, and defendant moves for a new trial, for 
error in said instruction and for insufficiency of the evidence. 

[1] It is believed the instruction is the law. The indemnity is 
virtually for the loss of the benefit of sight or vision. he latter 
may be defined as the ability to perceive, distinguish, and recog- 
nize objects, and the former as satisfaction of will, need, or 
pleasure. If this ability is so far destroyed that what remains 
will not to practical and useful extent confer any of this benefit, 
entire sight, within the constructoin of analogous terms in insur- 
ance law, is lost. So would it be in popular phrase or sense. 
The interpretation must be reasonable and relative, not literal. 
The ability to perceive light and objects, but no ability to dis- 
tinguish and recognize objects, is not sight, but blindness. So 
would it be, though there were intermittent flashes of the latter 
ability. ‘To no practical or useful extent would it serve the will, 
need, or pleasure. See Travelers’ Ass'n vs. Rogers (Tex. Civ. 
App.) 163 S. W. 421; Casualty Co. vs. Wynne, 36 Okla. 325, 
129 Pac. 20; Moore vs. A®tna, etc., Co., 75 Ore. 47, 146 Pac. 
151, L. R. A. 1915D,264, and cases therein cited. 
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[2, 3] But it is also believed the evidence is insufficient to sus- 
tain a finding or verdict that of his injured eye plaintiff has lost 
the entire sight as herein defined. |[‘The evidence is set out at 
length, omitted for brevity, the nature of which is sufficiently 
disclosed by subsequent comment.] Remembering the burden is 
on plaintiff to prove that within the ninety-day period he lost 
the entire sight, as hereinbefore defined, of one eye, the evidence 
fails. It is not enough that sight may be so far lost and.the eye 
so impaired that he is disabled to perform major operations, or 
to read continuously, or that, when he closes the uninjured eye, 
the injured one loses vision, or that natural co-ordination and 
accommodation are lacking; for defendant did not contract to 
pay upon the happening of any or all these contingencies, but only 
when entire sight was lost—when all practical and useful sight 
for any purpose of will, need, or pleasure was lost. 

The evidence is too lacking in facts and replete with ambigu- 
ous conclusions to support a finding that plaintiff has lost entire 
sight of the injured eye. ‘The conclusions repeatedly testified to 
are that plaintiff can normally see objects but a “short time,” and 
then vision fades out “in a very much shorter time,” or “longer,” 
dependent on his physical condition; that he cannot read, dis- 
tinguish letters, “for any amount of time’”—‘not able to use the 
left eye to any advantage,” and the like. But the facts testified 
to are he can normally see objects for a short time, and then, if 
very tired from the use of both eyes, when he closes the unin- 
jured eye and subjects the injured one to the abnormal strain of 
excess nerve impulse, it fails of vision in a very short time, de- 
fined as three to five minutes. If not so tired, it may be ten 
minutes before it fails; that his eyes are nearly normal for dis- 
tant vision, and can comfortably be used with lenses for several 
minutes; that with his old lenses he can read the chart, distant, 
practically normally, for as much as five minutes, and after a 
few minutes’ rest,. “very likely within ten or fifteen minutes,” he 
can so read again; and that lenses will correct the lack of co- 
ordination and accommodation. 

If, after plaintiff has become very tired from the use of both 
eyes, he still has power in the left eye to such extent that he can 
close the right eye and still see with the left eye thus abnormally 
burdened, for three to five minutes before its vision fails; if 
with lenses he can enjoy normal distant vision for several min- 
utes at a time; if he can read the test chart, distant, for as much 
as five minutes, and then, after resting ten to fifteen minutes, 
can again so read it; if with the left eye alone, abnormally used, 
he could walk safely an indefinite distance on Main street, fair 
to infer a fourth mile, or as far as easily walked in five minutes 
(and all this is the testimony of himself and physician)—it 
cannot be said plaintiff has lost entire sight of the left eye. On 
the contrary, the proof is he has not. He has between a fourth 
and a half of its former vision, a substantial part, and which in 
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respect to many needs and pleasures will render him practical and 
useful service, doubtless greater in a life of inactivity and 
leisure than in one active and professional. But it is loss of 
sight as a man, and not as a doctor, that this term of the policy 
applies to. ‘That these conclusions in the testimony, considered 
alone by the jury, would support the verdict, is admitted, but that 
the jury could rightfully do so is not admitted. The facts in the 
testimony demonstrate the conclusions are mere erroneous esti- 
mates or opinions, or ambiguities explained by the facts, and not 
to be relied upon. The said facts are judicial admissions by 
plaintiff, against interest, and not receded from, were bound to be 
given full weight by the jury. The jury could not ignore them, 
and consider only mistaken conclusions, and therefrom draw un- 
reasonable inferences, but was bound to render a verdict in ac- 
cordance with the facts. It did not. 

The motion for a directed verdict should have been granted. 
As it is, the only remedy is a new trial. Granted. 

Later the suit was settled. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT, 


WEIL 
vs. 


GLOBE INDEMNITY CO.* 


1, INSURANCE—EVIDENCE—PRESUMPTION. 

In an insurance case, where the cause of death was either accident or sui- 
cide, and there is no evidence explaining the cause, the law presumes 
that the death was accidental. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646[7].) 


3. INSURANCE—EVIDENCE—BURDEN OF PROOF. 

Such testimony cast upon the plaintiff the burden of meeting defendant's 
affirmative defense that the deceased committed suicide, as the burden 
of proof that the death was accidental is upon the plaintiff on the 
whole case. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646[7].) 


4. INSURANCE—ACTION ON POLICY—QUESTION FOR JURY. 
Whether deceased committed suicide he/d for the jury. 
(For other cases, see Insurance, Cent. Dig. § 1763; Dec. Dig. § 668[12].) 


% 


* Decision rendered, July 13, 1917. 166 N. Y. Supp. 225. 
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6. INSURANCE—ACTION ON POLICY—DOUBLE INDEMNITY— 
“PUBLIC CONVEYANCE.” 

As the platform of a subway station is not a public conveyance, it was 
error to permit recovery of double indemnity upon the theory that 
the injury was sustained by the insured “while in or on a ‘public 
conveyance,’ including the platform, steps, or running board thereof, 
provided by a public carrier for passenger service,” since, while the 
journey of the deceased was unfinished, and it was necessary for him 
to alight on the platform in order to complete the journey, he was 
not in or on a public conveyance. 


(For other cases, see Insurance, Cent. Dig. §$ 1312, 1313; Dec. Dig. § 527.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Public Conveyance.) 


7. INSURANCE—STATUTE—POLICY—CONSTRUCTION. 

In construing an accident insurance policy, the court is not warranted in 
broadening the liability by writing in words, where the natural mean- 
ing of the language actually employed by the contracting parties is 
plain and unambiguous. 

(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


Appeal from Trial Term, New York County. 

Action by Fannie Weil against the Globe Indemnity Company. From 
a judgment for plaintiff, and from an order denying a motion for a new 
trial, defendant appeals. Reversed, and new trial ordered. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and 
Shearn, JJ. 


Joseph F. Murray, of New York City, for Appellant. 
Maurice B Blumenthal, of New York City, for Respondent. 


SHEARN, J. 

[1, 2] In this case there was a verdict of $15,000 upon an 
accident insurance policy. The insured met his death by falling 
or jumping from the Ninety-sixth street platform of the subway 
to the tracks in front of an approaching train. The plaintiff’s 
case was duly established prima facie, supported by the well- 
established presumption that where the cause of death was either 
accident or suicide, and there is no evidence explaining the cause, 
the law presumes that the death was accidental. The defendant 
pleaded and undertook to establish as an affirmative defense that 
the deceased intentionally jumped in front of the train for the 
purpose of ending his life. Several eyewitnesses, employees of 
the Interborough Rapid Transit Company, gave direct testimony 
to this effect, and the evidence was uncontradicted by any other 
testimony. Strong attack was made, in the cross-examination, 
upon the accuracy of the testimony of these eyewitnesses, and as 
to the probability of their having seen all that they testified to, 
and it was also shown that they might be classed as interested to 
some extent, on the theory that deceased was intoxicated at the 
time, and therefore the railroad company owed some duty of 
care over the person of an intoxicated passenger admitted to the 

Vol. L—32. 
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station platform. Indeed, it was shown that the witnesses had 
been examined by the counsel of the railroad and had then been 
turned over to the defendant. The credibility of their testimony 
was therefore for the jury. 

[3, 4] This direct testimony, however, cast upon the plaintiff 
the burden of meeting defendant’s affirmative case, for the rule 
is, and it is conceded and was so charged by the trial court, that 
the burden of proof that the death was accidental is upon the 
plaintiff, on the whole case. This testimony was met in part by 
facts brought out in plaintiff’s direct case; it having been shown 
that the deceased had taken seven drinks of whiskey during the 
evening, four of them within a short time before the accident, 
and also that the deceased had taken such a roundabout way to 
his home that the jury might infer that he was under the influ- 
ence of liquor at the time of the alleged accident. The de- 
fendant’s case was further met by rebuttal evidence, tending to 
show that the deceased had no motive whatever for committing 
suicide, and that there was nothing in his conduct indicating any 
intention to commit suicide. This evidence, as opposed to de- 
fendant’s, raised an issue of fact which was for the jury. 

[5] The learned trial justice, however, nullified his charge 
that the burden of proof on the whole case was with the plaintiff 
by twice pointedly instructing the jury, in connection with the 
burden of proof, that :— 

“If the facts are equally susceptible of either construction— 
that is, suicide on the one hand; accident upon the other—it will 
be presumed that the death was the result of an accident and not 
of a wrongful intent.” 

This was tantamount to instructing the jury that, if the evi- 
dence was evenly balanced, the law resolved it in favor of the 
plaintiff. This squarely put upon the defendant the burden of 
producing a preponderance of evidence, and was directly con- 
trary to the charge that the burden of proof on the whole case 
was on the plaintiff. As was said in Whitlatch vs. Fidelity & 
Casualty Co., 149 N. Y. 45, 43 N. E. 405, where the issue is so 
close it is extremely important to have the rules as to the burden 
of proof correctly given to the jury. These contrary instructions 
were confusing to say the least, and could only have been under- 
stood by the jury as meaning that if, upon all the evidence, they 
were in doubt, or if the scales hung evenly balanced, the law 
presumed the issue in favor of the plaintiff. The court would 
have been entirely correct in telling the jury that the presumption 
of law is against suicide, and that in weighing the evidence they 
should give due weight to this presumption; but a charge that, 
where the facts are equally susceptible of either construction, the 
presumption is that death was the result of an accident is only 
appropriate in cases w here the cause of death is unexplained, as, 
for example, where a man’s body is found in a room with a dis- 
charged revolver by his side and there is no other evidence in 
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the case. The court refused this rule of presumption, which is 
available only for the purpose of taking the place of direct testi- 
mony, with the burden of proof. The defendant’s exception was 
duly taken, and the court’s attention specifically directed to the 
error; but this only led to a repetition of the erroneous charge. 

[6] It was also error to permit recovery of double indeminty 
upon the theory that the injury was sustained by the insured 
“while in or on a public conveyance, including the platform, 
steps, or running board thereof, provided by a common carrier 
for passenger service.” ‘The platform of a subway station is not 
a public conveyance. Van Bokkelen vs. Travelers’ Ins. Co., 34 
App. Div. 399; 54 N. Y. Supp. 307, affirmed 167 N. Y. 590, 60 
N. E. 1121. In the Van Bokkelen Case the policy insured against 
accident “if such injuries are sustained while riding as a passen- 
ger in any passenger conveyance.” It was held that this excluded 
an injury received by a passenger riding otherwise than inside 
a passenger conveyance. In that case the deceased fell from the 
platform or steps of the car. The court pointed out the reason 
for the company’s being willing to double its liability, saying :— 

“The defendant was willing to double its liability in case the 
deceased should sustain injuries when in a particular place, sur- 
rounded by such safeguards that there would be less probability 
of injury. It is quite apparent that a passenger upon a railroad 
train is much less exposed to accident when in the car than when 
approaching the car, or when upon the platform, either entering 
or alighting from it.” 

It scarcely can be doubted that a passenger is more exposed 
to danger when standing upon the island platform of the Ninety- 
sixth street subway station than when riding in one of the sub- 
way Cars. 

Counsel for the plaintiff places much reliance upon Northrup 
vs. Railway Passenger As. Co., 43 N. Y. 516, 3 Am. Rep. 724, 
which in turn was based upon Theobald vs. Railway Passenger 
Assurance Co., 10 Exchequer, 44. The provisions of the policy 
in the Northrup Case were essentially different. The policy in- 
sured against death from personal injury “when caused by any 
accident while traveling by public or private conveyances pro- 
vided for the transportation of passengers.” In the course of a 
journey by a connecting steamboat and railway line, the deceased 
fell upon a slippery sidewalk while walking from the steamboat 
landing to the railway station, as was usual for travelers on that 
route, and thereby received injuries which caused her death. The 
court emphasized the intention of the policy to insure against ac- 
cident while traveling, and held that the injury received while 
necessarily walking in the actual prosecution of the journey was 
received while traveling by public conveyance within the mean- 
ing of the policy, “as such walking is the actual and necessary 
accompaniment of such travel.” In the Theobald Case the policy 
insured the holder against any accident that happened to him 
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“from railway accident whilst traveling in any class carriage on 
any line of railway.” ‘The insured was a passenger on a railway 
train, and was injured in getting off the train after it had stopped, 
and it was held to be a railway accident while traveling in a 
railroad carriage within the meaning of the policy. As the court 
said in the Van Bokkelen Case, in distinguishing the Theobald 
Case :— 

“The language used was evidently intended to apply to a 
passenger using either of the various classes in which English 
railway trains are divded, rather than to limit the operation of 
insurance to injuries sustained when he was in the passenger 
conveyance.” 

The court then said of the Northrup Case that it “presented a 
question similar to that in the last named case.” In the case at 
bar the deceased boarded the subway train at 110th street, pro- 
ceeded to Ninety-sixth street, and then, evidently intending to 
retrace his journey, necessarily crossed the island platform to 
board the approaching shuttle train, which caused his death. He 
was traveling, his journey was unfinished, and it was necessary 
to alight upon the island platform in order to complete the 
journey 

|7| In order to bring the case within the Northrup decision, 
it is necessary to write into the policy words that would make it 
read “if such injury is sustained by the insured while traveling 
by a public conveyance,” instead of reading “if such injury is 
sustained by the insured while in or on a public conveyance.” 
This would materially broaden the liability, and the court is not 
warranted in doing this by writing in words where the natural 
meaning of the language actually employed by the contracting 
parties is plain and unambiguous, particularly in view of the 
decision in Van Bokkelen vs. Travelers’ Ins. Co., supra, and 
Houlihan vs. Insurance Co., 196 N. Y. 337, 89 N. E. 927, 25 L 
R. A. (N. S.) 1261. The plain meaning of this policy is that it 
insures against injuries sustained by the insured while in or upon 
a car or other public conveyance, and not while in a railway sta- 
tion. The court, therefore, improperly applied the rule of double 
liability. 

Judgment reversed, and new trial ordered, with costs to appel- 
lant to abide the event. Order filed. All concur. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, ALBANY COUNTY. 


ANDERSON 
vs. 
FIDELITY & CASUALTY CO. or New Yorx.* 


1. INSURANCE—ACCIDENT INSURANCE 
NITY—“PUBLIC CONVEYANCE.” 

Under an accident policy providing for the payment of a double indem- 
nity for a bodily injury while “on a public conveyance provided by a 
common carrier for passenger service,” insured, injured while alight- 
ing from a taxicab owned and operated by a taxi service company, 
which he and another had hired and had the exclusive right to occupy 
for a certain trip, could not recover such indemnity, notwithstanding 
an ordinance imposing a penalty upon the owner of a cab used in 
carrying passengers for hire for a refusal to do so, but not requiring 
the company to carry all persons applying for hire, or providing any 
damages for its refusal to do so. 





INDEM- 


(For other cases, see Insurance, Dec. Dig. § 527.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Public Conveyance. ) 


2. CARRIERS — CARRIER OF PASSENGERS — DISTINCTION BE- 
TWEEN “COMMON CARRIER” AND “PRIVATE CARRIER.” 

The distinction between a public or common carrier of passengers and a 
special or private carrier is that the former must receive all applying 
for passage so long as there is room and no legal excuse for refusing 
passage, while the latter is not so bound. 


(For other cases, see Carriers, Dec. Dig. § 4.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Common Carrier; Private Carrier.) 


Action by Harry B. Anderson against the Fidelity & Casualty Com- 
pany of New York upon.a policy of accident insurance. Judgment for 
plaintiff in part. 


Mills & Mills, of Albany, for Plaintiff. 

Nadal, Jones & Mowton, of New York City (Charles B. Sullivan, of 
Albany, and Edwin A. Jones, of New York City, of counsel), for De- 
fendant. 

CHeEsTeEr, J. 

The plaintiff sustained a bodily injury through accidental 
means, and suffered total disability by reason thereof from 
October 8, 1915, to April 15, 1916, a period of twenty-seven weeks. 
At the time of his injury he had a policy of accident insurance 
issued by the defendant, under the terms of which the defendant 
agreed to pay him $25 per week for total disability, the result of 
a bodily injury sustained through accidental means, and further 


* Decision rendered, June, 1917. “166 N. Y. Supp. 640. 
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agreed to pay a double indemnity “if the bodily injury is sus- 
tained by the assured * * * while in or on a public con- 
veyance (including the platform, steps, and running board there- 
of) provided by a common carrier for passenger service.” The 
defendant admits its liability under the policy to the extent of 
$675. The plaintiff claims that he is entitled to receive double 
that amount. 

[1] The plaintiff was injured while attempting to alight from 
an automobile or taxicab owned and operated by the Yellow 
Taxi Service, Incorporated, in front of the Elks’ Club in State 
street, in the city of Albany. He entered the taxicab with a 
friend at the corner of State and Pearl streets, where the company 
maintained an office and regular stand for its taxicabs, and where 
it was awaiting an engagement, and directed the chauffeur to take 
them to the Elks’ Club. They were the only persons in the cab, 
other than the chauffeur. It is conceded that the plaintiff, during 
the time that he and his friend occupied the taxicab, had the sole 
and exclusive right to occupy the same alone with the chauffeur 
until they reached the end of their journey. While the taxicab 
was so engaged by the plaintiff, all other persons were excluded ° 
therefrom, no matter how many vacant seats there were within. 

The Yellow Taxi Service, Incorporated, which operated this 
taxicab, have a limited number of Ford cars, each bearing a serial 
number, painted yellow, with a taximeter on each, which regis- 
tered the distance traveled. They are kept in garages. Some are 
sent to and stand at various places in the city, awaiting applicants 
for their service, while others await calls at the garages. The 
company had the right to refuse the engagement of a taxicab by 
any objectional person, because of condition, appearance, disease, 
or for any other proper or legal reason. It employed chauffeurs 
to operate them, and they were sent upon call or by appointment 
to various places, or to or from the railroad station, hotels, public 
buildings, churches, or places of amusement within the city, and 
would go to places beyond the city limits, if required. Its rates 
were fixed by the owner. None of them were operated on any 
defined or designated route, or between any given or specified 
points, nor did they have any regular schedule for making trips, 
nor any time or route between any given points at any time of the 
day or night. If all its cars were in use, an applicant for taxicab 
service would be refused, and the cab in question, if it had not 
been engaged by the plaintiff at the time he hired it, would not 
have made the trip it did. The amount received as compensation 
by the company from one who engaged a taxicab depended upon 
the distance traveled and the time occupied. 

There is an ordinance of the city of Albany which imposes a 
penalty of $10 upon an owner of any cab or other carriage who 
should refuse or neglect to convey any person or persons to any 
place within the north and south bounds of the city and extending 
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from the river three miles west upon being applied to for that 
purpose, and the word “cab” in this ordinance is by the terms 
thereof to be construed to mean any conveyance used for the 
carrying and transportation of passengers for hire, except cars 
on the street railroad. The place where the plaintiff was using 
this cab was within the limits mentioned in the ordinance. One 
of the purposes for which the Yellow Taxi Service was incorpor- 
ated was to conduct a general livery business by means of auto- 
mobiles plying for hire in the streets of any city or village within 
the state or on the roads or highways of the state gener rally. Its 
business was not controlled in any way by the Public Service 
Commission. 

The principal question to be determined on this trial is whether 
the injuries to the plaintiff were sustained by him while he was “in 
or on a public conveyance * * * provided ‘by a common 
carrier for passenger service,’ within the meaning of this language 
used in the policy issued by the defendant and held by the plaintiff. 
Under the authorities a taxicab, like a hack or a liveyman’s 
carriage, may be a “public conveyance” at one time and at another 
a private conveyance. So, too, a common carrier at one moment 
may be a private carrier at another time, when the circumstances 
are changed. 

|2] The distinction between a public or common carrier of 
passengers and a special or private carrier of the same is that it is 
the duty of the former to receive all who apply for passage, so 
long as there is room and no legal excuse for refusing, w hile such 
duty does not rest upon the latter. 10 Corpus Juris, 607, “Car- 
riers,” and cases cited. 

|3] A common carrier is bound to exercise as high a degree 
of care, skill, and diligence in receiving a passenger, conveying 
him to his destination and setting him down safely, as the means 
of conveyance employed and the circumstances of the case will 
permit. 10 Corpus Juris, 854, and cases cited. 


We can readily see in the limit of the principle last mentioned 
why a company insuring against accidents is willing to insure a 
person while traveling upon a conveyance provided by a com- 
mon carrier at one-half the rates which it exacts from a person 
traveling by a private conveyance, where ordinary care is all that 
is required to be exercised, for it is apparent that the greater the 
care the less the risk. That is no doubt true with respect to the 
policy in question, where double indemnity was agreed to be paid 
to a person disabled by a common or public carrier, and only 
single indemnity if disabled by a private carrier. 


[4] The distinction is plain between the ordinary stage, 
jitney, or auto bus, running on defined routes, having fixed time- 
tables and regular fares, taking all passengers who can pay such 
fares, to the extent of the capacity of the vehicle, and vehicles 
operated such as the one in question here was, where its owner 
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had the right to let it to whom he pleased at any price that could 
be agreed upon, for the exclusive use of such person, to go where 
he directed, and to be used by him for such time as suited his 
purposes. The former are universally held to be common car- 
riers. If the plaintiff here had an action against the Yellow Taxi 
Service, Incorporated, claiming damages for the injuries he 
suffered, could he insist that the liability of such company should 
be measured by its failure to exercise the highest degree of skill 
and care which human foresight could devise, or would its liability 
depend upon the want of reasonable or ordinary care? No case 
has been called to my attention where, under similar circum- 
stances, the higher degree of care has been held to be the rule 
which must govern. 

In my opinion, if the plaintiff was free from fault, the liability 
of the company would depend upon its failure to exercise ordinary 
care. So far as | am advised, however, the exact question which 
is presented here has never been determined, although a somewhat 
similar case was decided without an opinion by the Supreme Court 
of Tennessee (Darnell vs. Fid. & Cas. Co., 46 Ins. L. J. 523), 
where a judgment in favor of plaintiff under the double indemnity 
clause of a like policy was reversed. A recent decision by the 
Supreme Court of the United States (Terminad Taxicab Co., 
Inc., vs. Kutz, 241 U.S. 252, 36 Sup. Ct. 583, 60 L. Ed. 984, Ann. 
Cas. 1916D, 765) leans strongly in the direction of the rule 
which | think must govern this case. There it was held that a 
taxicab company was a common carrier within the meaning of 
an act of Congress (Act Cong. March 4, 1913, c. 150, § 8, 37 
U.S. Stat. at Large, 938), and hence subject to the jurisdiction 
of the public utilities commission of the District of Columbia as 
a “public utility” in respect to its exercise of its exclusive right 
under lease from the Washington Terminal Company, the owner 
of the Union Railway Station there, to solicit livery and taxicab 
business from persons passing to or from trains, and of its ex- 
clusive right under contracts with certain hotels to solicit taxacab 
business from guests, but that that part of its business which 
consists in furnishing automobiles from its central garage on in- 
dividual orders cannot be regarded as a “public utility,’ and there- 
fore the rates charged for such service are not open to inquiry by 
the public utilities commission. 

The first branch of this decision, holding a portion of the busi- 
ness of the taxicab company to be a “public utility,” was based 
on the idea that it had the exclusive right to solicit business from 
all persons passing to and from trains in the Union Station, with 
the agreement on its part to provide a service sufficient to accom- 
modate persons using the station, and therefore that it was “an 
agency for public use for the conveyance of persons * * * 
within the District of Columbia, for hire,” within the meaning of 
that language used in the act. I cannot conceive that the last 
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branch of the decision, holding the other portion of the busi- 
ness of the taxicab company not to be a “public utility,” would 
have been any different if the individual desiring the service of 
an automobile or taxicab had ordered one for his private use at 
a public stand maintained by the company in one of the streets 
of the city rather than at a garage where the vehicles were kept, 
for in either event it would be subject to his direction and for 
his exclusive use under the terms of his special contract with the 
company. 

It remains to be considered whether the ordinance of the city 
of Albany above referred to is effective to make the Yellow Taxi 
Service a common carrier That ordinance simply required the 
payment of a license fee, and imposed a penalty upon the owner 
of a cab used for carrying passengers for hire for a refusal or 
neglect to do so; but that in no wise affected the question of any 
damages that a person might suffer by reason of such refusal or 
neglect. It is stipulated in this case in substance that the Yellow 
Taxi Service could refuse to carry in its taxicabs any one not 
acceptable, and that when one was engaged by a person he had 
the exclusive right to its use during the engagement, that he 
could exclude any one from it, except upon his invitation, and that 
the chauffeur had no right at such times to admit any other 
person thereto. Under this stipulation, it is in effect admitted 
that, notwithstanding the ordinance, the owner of the taxicab or 
his chauffeur could refuse, under the circumstances stated, to take 
on passengers without incurring any penalty. Nor does the or- 
dinance attempt to impose the obligation upon the company of 
carrying any or all of the public who should apply for passage in 
its cabs, but assumes only to impose a penalty for a refusal or 
neglect in this respect. 

But, even if the taxicabs of the Yellow Taxi Service could 
under any circumstances be regarded as “public conveyances 
* * * “provided by a comon carrier,” the moment the plaintiff 
made a special contract to have the exclusiv e right to the use of 
this taxicab to carry him to his destination, the conditions changed, 
and during the time it was in his service it was simply a private 
carrier for hire (Dorr vs. New Jersey Steam Nav. Co., 11 N. 
Y. 485, 493, 62 Am. Dec. 125), the same as if he had gone to a 
livery stable and hired a carriage for his use, or had called a hack 
standing on the street to serve him. I think, therefore, that the 
plaintiff's injuries were not sustained while “on a public con- 
veyance * * * provided by a common carrier for passenger 
service,” within the meaning of that language used in the policy, 
and that judgment must be directed for the plaintiff for $675, 
with interest thereon from the date when made payable under the 
terms of the policy. 
Judgment accordingly. 
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SNYDER v. LOYAL PROTECTIVE INS. CO. (No. 14662.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE — ESTOPPEL—AGENT INSERTING WRONG AN- 
SWERS IN APPLICATION. 

An insurer cannot avoid payment upon the ground that insured’s applica- 
tion misstated the character of his employ ment, where the facts were 
fully stated to defendant’s agent who filled out the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1011-1015; Dec. Dig. § 
379[4].) 


Appeal from Circuit Court, Shelby County; Nat. M. Shelton, Judge. 

“Not to be officially published.” 

Action by Ida M. Snyder against the Loyal Protective Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


John T. Gose, of Shelbina, for Appellant. 
H. J. Libby, of Shelbina, for Respondent. 


* Submitted on briefs, June 6, 1917. Opinion filed, July 3, 1917. 196 S. 
W. Rep. 1022 





LAMPORT et au. vs. GENERAL ACCIDENT, FIRE & LIFE 
ASSUR. CORP., Lrp. (No. 18240.) * 


(Supreme Court of Missouri, Division No. 2.) 





2. INSURANCE—ACCIDENT INSURANCE —ACTIONS—EVI- 
DENCE. 

In an action on an accident insurance policy, evidence held sufficient to 
carry to the jury the question whether the injury was accidental. 

(For other cases, see Insurance, Dec. Dig. § 668[11].’ 





3. INSURANCE—ACCIDENT INSURANCE—WARRANTIES— 
FALSITY. 

A policy of accident insurance provided for payment to the beneficiary, 
should insured meet his death from accident. In the schedule of war- 
ranties, it was stated that the beneficiary of the policy was the wife of 
the insured. Such beneficiary was not in fact insured’s wife. Held 
that, in action for accidental injuries not resulting in death, the 
falsity of the warranty was no ground for denying recovery, for the 
policy was, with reference to those a providing for indem- 
nity for loss of life, a life policy and Rev. 1909, § 6937, declares 
that no misrepresentation made in obtz ining a “life wiles shall render 
the policy void, unless the matter misrepresented shall have actually 
contributed to the contingency or event on which it was to become 
due and the designation of the beneficiary was immaterial in so far 


* Decision rendered, July 16, 1917. Rehearing denied, July 2 , 1917. 197 
S. W. Rep. 95 
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as the policy was purely one providing for indemnity for accidental 
injuries. 
(For other cases, see Insurance, Dec. Dig. § 298.) 


4. INSURANCE—LIFE POLICIES—WHAT ARE. 

A policy providing for indemnity for accidental injuries and for indem- 
nity in case of death resulting from such injury, is as to such pro- 
vision a “life policy.” 

(For other cases, see Insurance, Dec. Dig. § 298.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Life Policy.) 


9. INSURANCE 
DENCE. 

In an action on an accident policy, where plaintiff warranted that his 
habits of life were correct and temperate, the answer of plaintiff’s 
wife in a divorce suit three years previous, charging him with sexual 
perversion, is inadmissible; the evidence being too remote, should the 
answer be deemed evidence of his sexual perversion. 

(For other cases, see Insurance, Dec. Dig. §$654[2].) 


10. INSURANCE—ACCIDENT INSURANCE 
DENCE. 

In an action on an accident policy, evidence that some three years before 
plaintiff was found guilty in another jurisdiction of wife abandonment, 
and ordered to pay his wife a sum of money, is inadmissible to prove 
any issue, though plaintiff warranted his habits of life correct and 
temperate. 

(For other cases, see Insurance, Dec. Dig. § 654[2].) 





ACCIDENT INSURANCE—ACTIONS —EVI- 





ACTIONS — EVI- 


Appeal from Circuit Court, Jackson County; Olaf A. Lucas, Judge. 

Action by Edward J. Lamport and another against the General Acci- 
dent, Fire & Life Assurance Corporation, Ltd. From a judgment for 
plaintiffs, defendant appeals. Affirmed. 


J. C. Rosenberger and Rollin E. Talbert, both of Kansas City, for 
Appellant. 

Martin J. O'Donnell, Robinson & Goodrich, and B. C. Howard, all of 
Kansas City, for Respondents. 


INTERNATIONAL TRAVELERS’ ASS’N vs. POWELL Er 
AL. (No. 720.)* 


(Court of Civil Appeals of Texas. El Paso.) 


1. INSURANCE— MUTUAL BENEFIT INSURANCE — PLACE OF 
SUIT—STIPULATIONS OF CERTIFICATE. 

In view of Rev. St. art. 4744, providing that suit on policies may be brought 
against any accident insurance company in the county where the home 
office is located or where the loss occurred or the policyholder re- 


~ * Decision “rendered, June 14, 1917. Rehearing denied, June “28, 1917. 
196 S. W. Rep. 957. 
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sides, action was properly brought in the county of the policyholder’s 
residence, notwithstanding a provision of the certificate that suit 
should be brought in the county of the home office. 

(For other cases, see Insurance, Cent. Dig. $§ 1536-1539; Dec. Dig. § 618.) 


2. INSURANCE—MUTUAL BENEFIT—ACCIDENT INSURANCE— 
LIABILITY. : 

In view of Rev. St. art. 4807, providing that on receipt of satisfactory 
proof of accident and loss the company is liable for the payment of 
the sum promised by the policy, a by-law providing that any member 
who shall file a claim with said officers before his total or partial 
disability ceases, by so filing his claims, waives all rights to additional 
benefits, does not prevent recovery of the full amount promised in the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1337, 1359-1361; Dec. Dig. 
§ 550.) 


3. INSURANCE—MUTUAL BENEFIT—ACCIDENT INSURANCE— 
LIABILITY. 

Where an accident company agreed to furnish a copy of its by-laws to 
the insured, but failed to do so, and the insured had no knowledge 
of a condition in the by-laws making a claim for partial disability 
final and precluding recovery of a greater amount, he was not bound 
thereby. 

(l’or other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152[1].) 


4. INSURANCE—ACCIDENT INSURANCE—MUTUAL BENEFIT— 
LIABILITY. 

The insured under an accident policy does not forfeit his right to addi- 
tional insurance by filing claim for partial disability when the claim 
was prematurely filed, and the insurer was not lawfully bound to pay 
it until the full amount suffered had accrued and proof had been 
made. 

(For other cases, see Insurance, Cent. Dig. §§ 1337, 1359-1361; Dec. Dig. 
$ 550.) 


SUI 
ABIL ‘ 
Where by-laws provided that in making proof of partial loss the insured 
waived further claim, the insurer could not defeat an action for ad- 
ditional sums unless it had paid the initial claim and insured had 
waived the benefits. 
(For other cases, see Insurance, Cent. Dig. §§ 1337, 1359-1361; Dec. Dig. 
§ 550.) 
§ 9950. 


6. INSURANCE—MUTUAL BENEFIT—ACCIDENT INSURANCE— 
LIABILITY. 

An accident insurer cannot defeat a claim for insurance on the ground 
that there was no proof of loss where the assignee of insured made 
application for blanks upon which to make the proper claim and was 
refused. 

(For other cases, see Insurance, Cent. Dig. § 1387; Dec. Dig. § 558[4].) 


7. INSURANCE—ACCIDENT—PENALTIES. 

Before the penalty provided for by Rev. St. 1895, art. 3071, of 12 per cent 
damages for failure to pay a claim can be imposed, a demand for 
payment must be made, and evidence of the furnishing of proofs of 
loss and a statement that the company refused to pay is not sufficient. 

(For other cases, see Insurance, Cent Dig. § 1498; Dec. Dig. § 602.) 
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Appeal from District Court, Erath County; J. B. Keith, Judge. 

Action by E. A. Powell and another against the International Trav- 
elers’ Association. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 


Seay & Seay, of Dallas, and W. W. Moores, of Stephenville, for 
Appellant. 

E. E. Solomon and R. L. Thompson, both of Stephenville for Ap- 
pellees. 


NATIONAL LIFE & ACCIDENT INS. CO. vs. REAMS. 
(No. 1194.)* 


(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—REINSTATEMENT—INSURER’S LIABILITY AF- 
TER DEFAULT. 

An accident policy was issued to plaintiff June 28th, and provided that 
plaintiff was insured from 12 o’clock noon of the day of the contract 
until 12 o’clock of the Ist day of August, “and for such further 
periods stated in the renewal receipts as the payment of the premium 
specified in said schedule will maintain this policy and insurance in 
force.” The policy provided that, if the payment of any renewal 
premium was made after the expiration of the policy or the last 
renewal receipt, “neither the assured nor beneficiary will be entitled 
to recover for any accident or injury happening between the date of 
such expiration and 12 o’clock noon, standard time, of the day fol- 
lowing the date of such renewal payment, * * * nor shall the 
acceptance of an overdue premium or premiums: constitute a waiver 
of the requirement that all renewal premiums be paid in advance as 
specified in this contract. The acceptance of any renewal premium 
shall be optional with the company.” The premium due on December 
Ist was not tendered until December 7th, three days after plaintiff’s 
injury, and was refused by the company. Held, in an action on the 
policy, that it was not in force at the time of the injury. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 


‘2. INSURANCE—PAYMENT OF PREMIUMS—TIME—WAIVER. 
There was no waiver by the company by reason of the fact that it had 
theretofore accepted premiums from the insured after the first of 
the month. 
(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Dallas County Court; T. A. Work, Judge. 

Action by T. B. Reams against the National Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Read, Lowrance & Bates, of Dallas, for Appellant. 
Allen & Allen, of Dallas, for Appellee. 


* Decision rendered, June 13, 1917. 197 S. W. Rep. 332. 
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GEORGIA CASUALTY CO. vs. SHAW Er at. (No. 7413.)* 


(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—ACCIDENT INSURANCE—ASSAULT ON IN- 
SURED—SUFFICIENCY OF EVIDENCE. 

In suit on an accident insurance policy, evidence held sufficient to justify 
the jury in finding that insured who was shot in a difficulty, was not 
the aggressor. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—ACCIDENT INSURANCE—BURDEN OF PROOF 
—PRESUMPTION. 

The burden to make out their case, resting upon plaintiffs suing on an 
accident insurance policy, was met by their proof that insured’s death 
was caused by external and violent means, a presumption of law 
then arising that the death was caused by accidental. means, thus 
making a prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—ACCIDENT INSURANCE— KILLING IN SELF- 
DEFENSE. 

Where plaintiffs, suing on an accident insurance policy, proved that in- 
sured’s death was caused by external and violent means, to overcome 
the prima facie case thus made by the defense that insured was killed 
in course of an assault upon another it was necessary for the insurer 
to show that a felonious assault was first made by insured upon the 
other, that insured was the aggressor, and that he met his death at 
the hands of the assaulted person in self-defense. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 








Appeal from District Court, Galveston County; Clay S. Briggs, 
Judge. 

Suit by Ella Shaw and others against the Georgia Casualty Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 


Frank S Anderson, of Galveston, for Appellant. 
Stewarts, of Galveston, for Appellees. 


* Decision rendered, June 6, 1917. Rehearing denied, June 28, 1917 197 
S. W. Rep. 316. 


—--——---- @e®@ $$$ —$____—. 


INTERNATIONAL TRAVELERS’ ASS’N vs. VOTAW. 
(No. 1816.)* 


(Court of Civil Appeals of Texas. Texarkana.) 


1, INSURANCE—ACCIDENT CERTIFICATE — ACTION — VENUE. 
Vernon’s Sayles's Ann. Civ. St. 1914, art. 4798, provides that mutual as- 
sessment accident insurance companies shall be subject only to the 


~ * Decision rendered, June 18, 1917. Rehearing denied, July 28, 1917. 
197 S. W. Rep. 237. 
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provisions of this chapter. Article 4744, which is not a part of chap- 
ter 2, authorizes a suit on a policy issued by an accident insurance 
company to be prosecuted in the county where the beneficiary named 
therein resided. Held, that provision of article 4798 made article 
4744, and other provisions of the statute pertaining to ordinary acci- 
dent insurance companies not included in chapter 5, inapplicable to 
mutual assessment accident insurance companies, so that such a com- 
pany had the right to contract to be sued only in the county specified 
in the certificate. 


(For other cases, see Insurance, Dec. Dig. § 618.) 


3. INSURANCE — ACCIDENT INSURANCE — CONTRACT — CON- 
STRUCTION. 

As a by-law made part of an accident policy, providing that the insurer 
should not be liable for the indemnity stipulated, if the death resulted, 
wholly or partially, directly or indirectly, because the insured was 
acting “as a soldier or sailor while engaged in military or naval 
service, voluntary or unnecessary exposure to danger or obvious risk 
of injury or death,” was ambiguous, and may be construed to mean 
either that the insurer would not be liable if the death was due to 
voluntary or unnecessary exposure, etc., or that it should not be lia- 
ble if the insurer was acting as a sailor or soldier engaged in “either” 
military or naval service “or” voluntary or unnecessary exposure, the 
fact that the death of the insured was the result of voluntary ex- 
posure to danger, or obvious risk of injury or death, did not war- 
rant an instruction in favor of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


4. INSURANCE—CONTRACTS—CONSTRUCTION. 


A policy of accident insurance is to be liberally construed as against the 
insured and strictly construed against the insurer, and, if a provision 
is susceptible of two meanings, one of which would operate to re- 
lieve the insurer of liability and the other of which would operate to 
the contrary, the latter construction will be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ACCIDENT INSURANCE—APPLICATION. 
An application for an accident policy or certificate becomes a part of it 
when issued. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


o. INSURANCE—POLICY—CONSTRUCTION. 

» In construing a policy of accident insurance in absence of evidence to the 
contrary, it should be assumed that the duties of a general manager 
and his assistant of a railroad company were the same. 


(For other cases, see Insurance, Dec. Dig. § 155.) 


7. INSURANCE—ACCIDENT INSURANCE—POLICY—CONSTRUC- 
TION. 

Where insured under an accident policy, when he applied for insurance, 
stated his occupation to be general manager for a railroad company, 
a by-law made a part of the policy, relieving the company of liability 
for death due to voluntary and unnecessary exposure, etc., would 
have no application where insured was killed while discharging his 
duties as manager, or the same duties as assistant manager, of a rail- 
way company. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 
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8. INSURANCE—ACCIDENT INSURANCE—POLICY—CONSTRUC- 
TION. 

A by-law made a part of a contract of accident insurance, exempting the 
insurer from liability if the insured was killed while riding a “motor 
inspection car,’ would not relieve the insurer of liability for the death 
of one insured as general manager of a railroad which occurred while 
riding in a motor inspection car as part of his duties, since, if it was 
the duty of such general manager to ride in such cars, insurer was 
chargeable with notice of that fact. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


10. INSURANCE—ACCIDENT INSURANCE—AMOUNT PAYABLE. 


Under a by-law made a part of a policy of accident insurance, providing 
that payment of benefit thereunder shall become due and payable 
ninety days after receipt of the proofs provided for, and in case of 
liability in excess of $1,000, insurer reserved the right to pay such 
sum in five equal payments, where the insurer did not exercise its 
option to pay in installments within ninety days after proofs of loss 
were filed with it, a judgment for the bulk sum of the policy was not 
erroneous. 


(For other cases, see Insurance, Dec. Dig. § 672.) 





11. INSURANCE aa INSURANCE—FAILURE TO PAY 
DAMAG ES—ATTORNEY’S FEES—STATUTE. 

As Vernon Sayles’s Ann. Civ. St. 1914, art. 4746, authorizing, on condi- 
tions, a recovery against an accident insurance company of attorney’s 
fees and damages or penalties is not a part of title 71, c. 5, and 
article 4798 provides that a mutual assessment accident insurance 
company shall be subject only to the provisions of chapter 5, in an 
action against such company a judgment for attorney’s fees and dam- 
ages, or penalties, was not authorized. 


‘For other cases, see Insurance, Dec. Dig. $ 602.) 


Appeal from District Court, Harrison County; H. T. Lyttleton, Judge. 

Action by Mrs. Lou Votaw against the International Travelers’ Asso- 
ciation. Judgment for plaintiff and defendant appeals. Judgment re- 
formed, and as reformed affirmed. 


Seay & Seay, of Dallas, and T. W. Davidson, of Marshall, for Ap- 
pellant. 
R. A. Sexton and Hobart Key, both of Marshall, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF MARYLAND. 


SCHLENS 
t's. 
POE Et AL. 


POE tT AL. 
us: 


SCHLENS. 


VILLAGE OF LYONS et At. 
US. 


SAME. (Nos. 39-41.)* 


1. INSURANCE—REINSURANCE CONTRACT — CONSTRUCTION. 

‘The U. Co. and the M. Co. entered into a contract for a five-year period, 
whereby the M. Co. was to participate in one-third of the business of 
the U. Co., share one-third of the profits, and bear one-third expenses. 
The contract provided for an account to be rendered by the U. Co. 
to the M. Co. within two months after the end of each year. The 
account was to be examined within one month after its receipt, and 
the amount due from either party paid immediately. There was also 
a provision for an account stated at the close of the fifth or last 
year. Held, that accounts as between the companies could be stated 
upon an annual basis, which would in effect be final, and that such 
accounts were not bound to remain open until the end of the five-year 
period. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeals from Circuit Court of Baltimore City; Chas. W. Heuisler, 
Judge. 

Consolidated actions by Gustav A. Schlens against Edwin W. Poe 
and others, receivers, and by Edwin W. Poe and others, receivers, and 
the Village of Lyons and othess, against Gustav A. Schlens. From a de- 
cree of the Circuit Court, three appeals were taken here. Affirmed in 
part, and reversed in part, and remanded. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, and Stockbridge, JJ. 


Alfred S. Niles, of Baltimore (Carlyle Barton and Chester F. Mor- 
row, both of Baltimore, and Morris Wolf, of Philadelphia, Pa., on the 
brief), for Schlens. 


Edgar Allan Poe and J. Kemp Bartlett, both of Baltimore, for re- 
ceivers of United Surety Co. and Village of Lyons and others. 


* Decision rendered, June 27, 1917. 101 Atl. Rep. 688. 


Vol. L—33. 
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STOCKBRIDGE, J. 

The present appeal brings to the attention uf this court for the 
fifth time the contract entered into some twelve years ago between 
the United States Surety Company of the City of Baltimore and 
the Munich Insurance Company. The previous cases will be 
found reported, respectively, in Munich Reinsurance Co. vs. 
United Surety Co., 113 Md. 200, 77 Atl. 597, Receivers of United 
Surety Co. vs. Munich Reinsurance Co., 121 Md. 479, 88 Atl. 271, 
Poe vs. Munich Reinsurance Co., 126 Md. 520, 95 Atl. 164, and 
Schlens vs. Poe, 128 Md. 352, 97 Atl. 649. The main facts in 
this litigation are fully set out in 121 Md. 479, 88 Atl. 271, and 
128 Md. 352, 97 Atl. 649, and it would serve no useful purpose 
to repeat them again. It should be stated in limine that no new 
question of law is now presented, or one which has not already 
been considered and passed upon. The only questions upon which 
any argument is possible arise out of the report of the auditor, 
made after and for the purpose of carrying into effect the de- 
cision of this court in 128 Md. 352, 97 Atl. 649. 

The real points now attempted to be called in question are three 
in number, and are succinctly stated in the brief filed on behalf 
of Mr. Schlens as follows :— 


“(1) What portion of the amount received by the receivers 
September 30, 1913, in payment of their claim against the Munich 
Reinsurance Company, represented the interest of Mr. Schlens 
therein? (2) What amount of the expenses incurred in re- 
covering this amount is properly chargeable to Mr. Schlens? (3) 
Is the L ynch item a proper credit to be allowed the receivers?” 

U pon the first of these propositions there is no difficulty what- 
ever. The principles which guided the auditor in his action were 
those expressly dnnounced by this court, speaking through Judge 
Urner, in 121 Md. 479, 88 Atl. 271. Much time and effort was 
given by the counsel representing the receivers and the Bank of 
I.yons in an endeavor to induce this court to alter or modify the 
conclusion heretofore reached and on a careful review of the 
entire litigation no sufficient reason appears for so doing. 

[1] The theory upon. which the counsel for the receivers ap- 
parently proceed is that no account as between the two companies 
‘could be stated upon an annual basis which would in effect be 
final, but that such accounts were bound to remain open until the 
end of the entire five years of the contract. The complete an- 
swer to this is to be found in the eighth and ninth articles of the 
contract, which provided for the statement of accounts within 
two months after the close of each year of the business of the 
preceding year, and the payment by one company or the other of 
the balance as shown to be due by such accounts. The account to 
be stated at the close of the fifth or last year would inevitably, 
under the provisions of the contract, differ in certain respects 
from the annual accounts of the preceding year, but that was 
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provided for in the agreement, as was distinctly recognized 
in the decision in 121 Md. 479, 88 Atl. 271. 

[2] The indebtedness of the Munich Company to the United 
Surety Company for the years 1906 and 1907 was an issue directly 
involved and determined in 121 Md. 479, 88 Atl. 271, and that 
Mr. Schlens, as assignee of the interest of the Messrs. Knabe, 
was entitled thereto for the two years named, was fully passed 
upon in 128 Md. 352, 97 Atl. 649. This is, of course, subject to 
any proper deduction for payments made for or on account of the 
interest of the Messrs. Knabe, acquired under their contract with 
the United Surety Company, and also a proper proportion of the 
expenses incurred in recovering the indebtedness of the Munich 
Company. 

The last requires the determination of the second question above 
stated. ‘Two theories have been suggested for the ascertain- 
ment of this proposition—one, that Mr. Schlens should share in 
the expenses in proportion to his recovery; the other, that Mr. 
Schlens should be required to pay but two-fifths of the amount of 
those expenses, by reason of the fact that his interest related only 
to two years out of the five for which the contract was to run. 
Neither of these will result in exact justice to all the parties in- 
terested, but an approximation of it is all that can be made. 

The litigation between the receivers of the United Company 
and the Munich Company involved the right of the receivers to 
recover for an entire period of five years. So far as the recovery 
was concerned, it was inadvisable; that is to say, the contract 
could not have been sustained as to two years and held void as to 
the other three years, and while Mr. Schlens was entitled to a 
recovery only for two years of the time of the contract, he was 
nevertheless vitally interested in sustaining the entire contract, 
as otherwise there would have been nothing to come to him as the 
result of the litigation. It would be inequitable, therefore, to hold 
that Mr. Schlens was liable for only two-fifths of the cost and 
expenses incurred in the prosecution of the litigation against the 
Munich Company. In the brief filed by Mr. Schlens in the case 
reported in 128 Md. 352, 97 Atl. 649, it was said that he, through 
his counsel, was willing to agree “to share the expenses in pro- 
portion to his recovery.” ‘That proffer is now sought to be with- 
drawn, and it probably had no binding or legal effect upon Mr. 
Schlens. It is also to be noted that the expression in the prior 
case proposing the sharing of the expense is not altogether free 
from ambiguity. 

What we have to deal with upon this question is not so much 
a question of legal right, as one of doing justice and equity as 
between the parties and in view of this court, unless there are 
some special circumstances which should control the court, the 
costs and expenses should equitably be borne by Mr. Schlens and 
the receivers, in the same proportion that the amount of the in- 
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terest accruing to Mr. Schlens bears to the amount which will 
pass to the receivers of the total recovery from the Munich Com- 
pany. The costs and expenses were of two characters: (1) The 
counsel fees and costs incurred in the contention to sustain the 
entire contract; and (2) the counsel fees and fees paid the Audit 
Company of New York and the American Audit Company, for 
auditing the accounts for the five years. 

It is urged on behalf of Mr. Schlens that this second element 
of expense stands in a somewhat different position from the first. 
The endeavor to separate this portion of the expense cannot be 
successfully maintained, in view of the fact that the employment 
of the auditing companies was agreed to by the parties on the 
19th of November, 1910, by which agreement the auditing com- 
panies were to state accounts in annual periods, not for certain 
specified or designated years less than the five years embraced in 
the original contract between the United Surety Company and 
the Munich Company. Mr. Schlens was not a party to this 
agreement. That agreement was between the representatives of 
the two insurance companies; but Mr. Schlens now depends for 
the ascertainment of the amount of his claim upon the accounts 
so stated, and it would be inequitable for him to claim an ad- 
vantage resulting from the work of the auditing companies, and 
be relieved from the burden thereby entailed. This court feels 
constrained to hold, therefore, that Mr. Schlens should share in 
the expenses connected with the Munich claim in proporton to 
the amount of his recovery. 

{n what is known as the Lynch claim, the court is asked to 
treat as a set-off, or to charge back against Mr. Schlens, the sum 
of $1,000, being the proceeds of certain shares of stock in an 
apartment house company in Washington, which stock had, at the 
time when the United Surety Company was a going concern, 
been turned over to it as security for a claim which it had against 
a man by the name of Lynch, and which stock was subsequently 
sold and netted the sum of $950. In dealing with this claim the 
auditor reported that testimony in addition to that produced be- 
fore him was proposed to be given before the court, and that 
without such additional testimony he did not feel that he could 
pass on this item intelligently. By the decree of the court the 
$1,000, known as the Lynch claim, was determined to be proper 
credit to be allowed to the receivers. With this conclusion this 
court is unable to agree. It was not until long after the pro- 
ceedings in this matter had been under way that any claim what- 
ever was set up on behalf of the receivers for the allowance of 
this claim as a charge against the interest of Mr. Schlens. The 
evidence and pleadings both tend to show that the receivers, with 
full knowledge of the facts, at first made no claim whatever upon 
this sum, and that claim was first set up when the present counsel 
for the receivers came into the case. How far it entered into the 
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consideration of the court in the case reported in 128 Md. 352, 
97 Atl. 649, it is impossible to say, but the opinion in that case 
concludes with these words :— 


“All the set-offs, except the item of $1,981.16, with interest, 
will be disallowed.” 

But it is not necessary to rest the conclusion upon this branch 
of the case either upon the theory of estoppel or of res adjudicata. 
The indebtedness of Lynch was for the sum of $2,247.10. For 
this a note of $3,475 was taken, together with eighty-five shares 
of the capital stock of the Binney Apartment House Company. 
This collateral was among the assets which were sold by the 
surety company to Mr. Knabe. When the stock was sold, and the 
proceeds remitted from Washington to the receivers, they were 
immediately turned over by the receivers to the counsel for Mr. 
Schlens. At the time when this occurred the receivers had been 
in possession of the property for more than two years, but made 
no claim that this stock or any part of it properly belonged to 
them as against Mr. Schlens, the assignee of the Messrs. Knabe, 
Apparently the theory of the receivers or their counsel now is that 
the assignment of the stock was for the purpose of securing 
advances made subsequent to the assignment, but the whole evi- 
dence tends to discredit this theory, and accordingly this claim 
of the receivers and the Bank of Lyons will be disallowed. 

The decree of the circuit court of Baltimore City, from which 
three appeals were taken, and which have now been considered, 
will be affirmed in part, and reversed in part, and the case re- 
manded, to the end that the said decree may be modified in ac- 
cordance with the views above expressed. 

Decree affirmed in part, and reversed in part, and case re- 
manded; the costs to be paid by the receivers out of the funds in 
their hands. 


~@e® ———— 


SPRINGFIELD COURT OF APPEALS. 


MISSOURI. 


MOST 
VS. 


MASSACHUSETTS BONDING & INS. CO. et at. (No. 2015.)* 


1. INSURANCE—“INDEMNITY POLICY’—CONSTRUCTION. 

A policy insuring an employer against employees’ injuries containing a 
“no action clause,” providing that no action shall lie against the in- 
surer except by insured after losses have actually been incurred and 
paid, after trial of the issue, but providing that the insured shall give 


# Decision rendered, June 16, 1917. Rehearing denied, July 24, 1917. 196 
S. W. Rep. 1064. 
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notice of accidents, and that the insurer will defend suits for damages, 
held to be an “indemnity policy,” and not a general liability policy. 
By an “indemnity policy” is meant that no action could be maintained 
thereon by any person except to indemnify for money actually paid, 
and that neither the insured nor any other person could maintain an 
action thereon until after a judgment against the employer had been 
paid. 

(For other cases, see Insurance, Dec. Dig. § 156[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Indemnity. ) 


2. INSURANCE—INDEMNITY POLICY-—-CONSTRUCTION. 

In employer’s indemnity policy containing a “no action” clause, providing 
that no action shall lie against the insurer to recover for loss or ex- 
penses, unless it shall be brought by insured for such loss incurred 
and paid in money by the insured after trial of the issue, but that 
insurer wiil defend suits for damages against the insured who is re- 
quired to give notice of accidents, held not inconsistent nor ambiguous 
so as to require construction against the insurer. 


(For other cases, see Insurance, Cent. Dig. § 294; Dec. Dig. § 146[2].) 


3. INSURANCE— CONSTRUCTION OF POLICY — AMBIGUOUS 
CLAUSES. 

Ambiguous clauses in insurance policies are to be construed most strongly 
against the insurer. 


(For other cases, see Insurance, Cent. Dig. § 295.; Dec. Dig. § 146[3].) 


4. INSURANCE—INDEMNITY POLICY—WAIVER OF NO AC- 
TION CLAUSE. 

By assuming the defense of an employee's persona! injury action against 
his employer and failing to give appeal bond on account of the em- 
ployer’s insolvency which was its custom in such cases, the insurer 
did not waive provisions of its “no action” clause, providing that no 
action shall lie against the insurer to recover for loss or expenses 
under such liability policy, unless brought by the insured for loss or 
expenses incurred and paid in money by insured after trial of the issue. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 





Appeal from Circuit Court, Iron County; E. M. Dearing, Judge. 
Suit by Margaret Most against the Massachusetts Bonding & Insur- 
ance Company and another. Suit dismissed as to defendant Goebel Con- 


struction Company, and judgment for defendant Insurance Company, 
and plaintiff appeals. Affirmed. 





Bartley & Douglass and Joseph A. Wright, all of St. Louis, for Ap- 
pellant. 


Leahy, Saunders & Barth, of St. Louis, for Respondents. 


Cox, 7. J. 

The husband of Margaret Most was killed by accident while in 
the employ of the Goebel Construction Company, at a time when 
there was in force an employers’ liability policy issued by the 
Massachusetts Bonding & Insurance Company to the Goebel Con- 
struction Company. Appellant sued the Goebel Construction 
Company and recovered judgment, and, failing to collect this 
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judgment on account of the Insolvency of the Goebel Construction 
Company, brought this suit seeking to hold the insurance company 
liable to her, and asking that judgment be rendered in her favor 
against the insurance company for the amount due on her judg- 
ment against the Goebel Construction Company. On motion the 
suit was dismissed as to the Goebel Construction Company, and 
the case proceeded against the insurance company. At the close 
of the plaintiff’s testimony a demurrer thereto was sustained, 
judgment for defendant entered, and plaintiff appealed. 

The insurance policy which is made the basis of this action 
contains what is known as the “no action” clause. This clause 
provides that :— ; 

“No action shall lie against the company to recover for any 
loss or expense under this policy unless it shall be brought by the 
assured for loss or expense incurred and paid in money by the 
assured after the trial of the issue. * * *” 

It also required the assured in case of accident to give notice 
to the insurer and the insurer agreed to defend, at its own cost, 
any suit for damages that might be covered by this policy. In 
this case it did defend the suit of plaintiff against the Goebel Con- 
struction Company, but did not give appeal bond when the case 
was appealed. ‘There was evidence at the trial that the in- 
surance company usually provided appeal bonds in cases appealed 
when the assured was solvent, but did not do so if the assured was 
insolvent. 

There are two questions involved in this case: First. Was the 
policy involved an indemnity policy only, or was it a general lia- 
bility policy? Second. If it is an indemnity policy only, was the 
“no action” clause therein waived? 

[1] The courts of this state following the great weight of au- 
thority in other jurisdictions have so often construed policies 
similar to this one to be indemnity policies that we deem it unnec- 
cessary at this time to reopen the discussion of that question, but 
on the authority of those cases hold that this policy is an in- 
demnity policy. Conqueror Zinc & Lead Co. vs. Aitna Life Ins. 
Co., 152 Mo. App. 332, 133 S. W. 156; Realty Co. vs. Insurance 
Co., 179 Mo. App. 123, 136, 137, 161 S. W. 624; Dunham vs 
Casualty Co., 179 Mo. App. 558, 565, 162 S. W. 728. By this is 
meant that by the terms of the policy no action could be main- 
tained thereon by any person except to indemnify for money 
actually paid, and hence neither the insured nor any other person 
could maintain an action thereon until after the judgment against 
the Goebel Construction Company had been paid, and since that 
was not done, that ends this case. 

Appellant contends, however, that the provisions of this policy 
providing that the insurance company will, at its own expense, 
conduct the defense of a suit against the insured and the fact that 
it did assume control of the defense of the suit of plaintiff against 
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the insured, and when that case was appealed failed to give appeal 
bond operated as a waiver of the “no action” clause, and converted 
this policy into a liability policy, and in support of that contention 
cites Sanders vs. Frankfort Ins. Co., 72 N. H. 485, 57 Atl. 655, 
101 Am. St. Rep. 688; Patterson vs. Adan, 119 Minn, 308, 138 
N. W. 281, 48 L. R. A. (N. S.) 184; Anna Davies vs. Maryland 
Casualty Co., 89 Wash. 571, 154 Pac. 1116, 155 Pac. 1035, L. R. 
A. 1916D, 395, 398. 

[2,3] We think, however, that the reasoning of these cases 
on that question is not sound. The two provisions of the policy 
are not inconsistent, neither is there any ambiguity in them so as 
to require the application of the rule that ambiguous clauses in 
insurance policies are to be construed most strongly against the 
insurer. The reasoning of these cases would have much to com- 
mend it if addressed to a state Legislature when considering a 
measure to prevent policies of this kind being issued and to pro- 
vide that the injured party might have a right of action against 
the insurer, but the courts are powerless to make contracts for 


the parties. They can only enforce them as the parties have made 
them. 


[4] We think the better reasoning as well as the greater 
weight of authority is against the contention of appellant on the 
proper construction to be given the terms of the policy and the 
effect of the conduct of the insurer on the question of waiver. 
Goodman vs. Georgia Life Ins. Co., 189 Ala. 130, 66 South, 649; 
Fidelity & Casualty Co. vs. Martin, 163 Ky. 12, 173 S. W. 307; 
Cayard vs. Robertson & Hobbs et al., 123 Tenn. 382, 131 S. W. 
864, 30 L. R. A. (N. S.) 1224, Ann. Cas. 1912C, 152; Allen vs. 
7Etna Life Ins. Co., 145 Fed. 881, 76 C. C. A. 265, 7 L. R. A. 
(N.S.) 958; Carter vs. Attna Life Ins. Co., 76 Kan. 275, 91 Pac. 
178, 11 L. R. A. (N. S.) 1155; Ford vs. Aétna Life Ins. Co., 70 
Wash. 29, 126 Pac. 69; Poe et al., Receivers, vs. Phil. Casualty 
Co., 118 Md. 347, 84 Atl. 476, 480; 14 R. C. L. 1370, § 358; 
Fuller’s Accident & Employer’s Liability Insurance, pp. 455 and 
452, and authorities there cited. The other cases cited by ap- 
pellant to sustain her contention of a waiver, to wit, Canning Co. 
vs. Insurance Co., 154 Mo. App. 327, 133 S. W. 664; Fuller 
Bros. Co. vs. Casualty Co., 94 Mo. App. 490, 68 S. W. 222; 
Dunham vs. Casualty Co., 179 Mo. App. 558, 162 S. W. 728; 
Rochester Co. vs. Casualty Co., 143 Mo. App. 555, 128 S. W. 204; 
Royle Mining Co. vs. Casualty Co., 161 Mo. App. 185, 142 
S. W. 438, are each clearly distinguishable from the present case 
on the facts, and are not authority in support of appellants’ con- 
tention in this case. In those cases the insurance company had 
by their conduct assumed a position inconsistent with the de- 
fense attempted to be made when sued on their policies, and that 
feature which was the controlling one in those cases is absent in 
this case. In the case of Maryland Casualty Co. vs. Peppard 
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(Okla.) 157 Pac. 106, L. R. A. 1916E, 597, cited, the policy did 
not contain the “no action” clause, hence it is not in point. 

Our conclusion involved in this case is an indemnity policy, and 
that there was no waiver of the “no action” clause, and this makes 
it unnecessary to pass upon the question of what the rights of 
plaintiff might have been if the policy had been a general liability 
policy, and on that question we express no opinion. 

The judgment is for the right party, and is therefore affirmed. 

Sturgis and Farrington, JJ., concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE DivISION, First DEPARTMENT, 


McALEENAN 


vs. 


MASSACHUSETTS BONDING & INS. CO* 


INSURANCE—ACCIDENT INSURANCE—RIGHT TO SETTLE EX- 
CESS LIABILITY. 


Where an indeminty policy did not preclude a settlement by the insured 
with respect to his liability in excess of the indemnity for which the 
insurer would be liable, it was immaterial whether the insurer granted 
or withheld its consent to a settlement, or whether it acted in good 
faith in refusing such permission, as the insured had a right to pro- 
tect himself with respect to such excess liability without consulting 
defendant. 


(For other cases, see Insurance, Dec. Dig. § 332%, New, vol. 14 Key-No. 
Series.) 


Appeal from Special Term, New York County. 

Action by Joseph A. McAleenan against the Massachusetts Bonding 
& Insurance Company. From an order overruling its demurrer to the first 
alleged cause of action in the amended complaint, defendant appeals. 
Order reversed, and demurrer sustained, but without leave to plaintiff to 
plead over. 

See, also, 173 App. Div. 100, 159 N. Y. Supp. 401. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and 
Shearn, JJ. 


Clayton J. Heermance, of New York City (S. Michael Cohen, of 
New York City, on the brief), for Appellant. 
Herbert C. Smyth, of New York City (Frederic C. Scofield, of New 
York, City, on the brief), for Respondent. 
* Decision rendered, July 13, 1917. 166 N. Y. Supp. 184. 
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LAUGHLIN, J. 

The plaintiff, both in the original and in the amended complaint, 
attempted to allege two causes of action, separately stated and 
numbered. In the first count of the original and amended com- 
plaints he alleged that the defendant insured him. against 
liability for accidents that might be caused by his locomobile 
touring car, and, among other things, to the extent of $5,000 for 
a death resulting therefrom; that a person was accidentally killed 
by the car, and an action was brought to recover therefor; that 
plaintiff thereupon gave notice to defendant of the accident, and 
in accordance with the provisions of the policy called upon it to 
defend, and delivered to it the summons and complaint, as re- 
quired by the policy; that the defendant undertook the defense 
of the action, but at its request plaintiff employed counsel to 
assist in the defense; that pending the trial the administratrix, 
the plaintiff in that action, offered to settle for $7,500, and the 
plaintiff herein notified defendant thereof, and of his willingness 
to contribute $3,750, but that the defendant refused to participate 
in the settlement, or to permit plaintiff to settle, and plaintiff 
thereupon protested against defendant’s refusal to permit him to 
settle, and notified defendant that he would hold it for any sum 
or judgment that he might be called upon to pay, or that might 
be recovered in the action; that the administratrix offered to 
settle with plaintiff for $3,750 over and above the indemnity lia- 
bility of the defendant, and to continue the action, and to reduce 
any verdict recovered to the sum of $5,000, and that plaintiff 
notified defendant of this offer, and of his willingness to settle, 
and to continue to aid in the defense, but that defendant refused 
to consent, and notified plaintiff that, owing to the provisions of 
the policy, which precluded the plaintiff from making any set- 
tlement without defendant’s consent in writing, it would deny 
any liability if he made a settlement; that the trial resulted in a 
verdict of $12,500, upon which judgment was entered for $13,- 
131.98, which the defendant, on demand, refused to pay, and 
which plaintiff was obliged to pay, and did pay out of his own 
funds $7,826.58, in addition to the sum of $5,386.38 contributed 
by the defendant, and plaintiff demanded judgment for the 
amount he was obliged to pay over and above the amount so paid 
by the defendant. 

On a former appeal this court held that the first count, as thus 
pleaded, which did not involve the failure of the defendant to take 
an appeal, on which plaintiff had judgment on the demurrer at 
Special Term, was insufficient, but that the second count, which 
was for defendant's failure to take an appeal within the time 
limited therefor, as it had agreed to do, was sufficient. 173 App. 
Div. 100, 159 N. Y. Supp. 401, affirmed 219 N. Y. 563, 114 N. 
E. 114. The defendant thereafter answered the second count, 
which remained unamended, and that is not now before us. The 
plaintiff under leave granted by this court amended the first count, 
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by alleging bad faith on the part of the defendant in refusing to 
permit a settlement, and that such refusal constituted a breach of 
its agreement to defend, protect, and represent the plaintiff’s in- 
terests in the action, and by further alleging an agreement on the 
part of the defendant, after the entry of the judgment in the 
action, to take and conduct an appeal, and its violation in bad 
taith of its agreement to defend, protect, and represent the plain- 
tiff’s interests in the action, by failing to take an appeal, and by 
permitting the time therefor to expire without plaintiff's knowl- 
edge or consent. If the rule of liberal construction with respect 
to pleadings is to be applied to the first count of plaintiff’s 
amended complaint, then the order might be right, for on that 
theory the first count as amended tends to allege, within our 
former decision, a cause of action for agreeing to and failing to 
take an appeal within the time allowed therefor. 

Since, however, the second count, which has been sustained as 
stating a good cause of action, is for a recovery solely on that 
theory, and plaintiff has attempted to amend and bolster his 
alleged cause of action for defendant’s refusal to permit him to 
settle by alleging bad faith, we think that the allegations of the 
amended complaint with respect to the failure of the defendant 
through bad faith to take an appeal, now incorporated in the first 
count, may be and. should be construed as relating to the alleged 
cause of action for not permitting a settlement, and not as stating 
an independent cause of action to the same effect as that alleged 
in the second count. The plaintiff should not be heard to say, 
and his counsel only makes the claim incidentally, that he has 
alleged the same cause of action in both counts, for that would 
be a plain violation of Code requirements with respect to pleading. 

This court, by a majority vote, on the former appeal held that 
the provisions of the policy did not preclude a settlement by 
plaintiff with respect to his liability in excess of the indemnity for 
which the defendant would be liable. It is quite immaterial, 
therefore, whether defendant granted or withheld its consent to a 
settlement, or whether it acted in either good or bad faith, for 
plaintiff had a right to protect himself with respect to such ex- 
cess liability without consulting the defendant. We are of opinion 
that the new allegations in the first count do not render the de- 
cision on the former appeal inapplicable, and that it is still con- 
trolling. 

It follows that the order should be reversed, with $10 costs 
and disbursements, and demurrer sustained, with $10 costs, but 
without leave to plaintiff to plead over. Order filed. All concur. 
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ALABAMA FIDELITY & CASUALTY CO. vs. ALABAMA 
PENNY SAV. BANK. (2 Div. 598.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—FIDELITY BOND—PLEADING—PLEA. 

In an action on a fidelity bond, defendant’s plea that the employee had 
been guilty before the execution of the bond of acts of dishonesty 
amounting to embezzlement which were known, or ought to have been 
known, by the officers of the bank, and that the bank retained him in 
its employ, did not, in violation of its duty, disclose to the defendant 
the facts of the employee's dishonesty, etc., was rendered seriously 
defective by the interpolation of the alternative averment, “or ought 
to have been known.” 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
640[2].) 


2 INSURANCE — FIDELITY BOND—DISCHARGE OF INDEMNI- 
TOR—KNOWLEDGE OF PRIOR INFIDELITY. 

When an employer has knowledge of previous dishonesty of an employee 
and accepts the assurance of an indemnitor of the employee’s future 
fidelity without disclosing such knowledge to the innocent indemnitor, 
a fraud is committed against the indemnitor, and he is not bound, but 
this doctrine is predicated of knowledge only, and not upon failure 
or omission to gain knowledge since notice is not the equivalent of 
knowledge. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


3. INSURANCE—FIDELITY BOND—PLEA—SUFFICIENCY. 

A plea that before the indemnity was given the employee “was short in 
his accounts,” and that “some of the officers of the state bank had 
notice or knowledge that he was short in his accounts prior to the 
execution of the bond,” and that in violation of his duty the bank 
failed to disclose the fact of such shortage to defendant, etc., did not 
charge dishonesty in the premises, there being no allegation that he 
was short in respect to funds or other values to which he had access, 
or with reference to the care of which he had duties. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
640[2].) 


4. INSURANCE—FIDELITY BOND—PLEA—SUFFICIENCY. 

The doctrine of holding the nonliability of the indemnitor for infidelity in 
a different office or position from those in which fidelity is assured is 
without application to the inquiry raised upon the sufficiency of pleas 
that the employee whose fidelity was assured as teller was permitted 
to discharge the duties of cashier and have control of and handie the 
assets of the bank beyond those powers usually conferred upon tellers 
without accounting to the cashier, etc., and that he was permitted to 
discharge the duties of cashier notwithstanding the employer had a 
cashier, but which did not assert that he was made cashier, or that 
the infidelity declared for was by the employee while serving as 
cashier. c 

(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
640[2].) 





* Decision rendered, Jan. 18, 1917. On rehearing, June 7, 1917. 76 South. 
Rep. 103. 
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. INSURANCE—FIDELITY BOND—PLEA—SUFFICIENCY. 


The averment of a plea that the employer had a cashier and a paying and 


receiving teller, the subject of indemnity was not the equivalent of 
an allegation that the employer assumed an obligation to provide a 
cashier, or that the employer represented, to induce the indemnity, 
that it would have the services of a cashier during the life of the 
indemnity. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 


640[2].) 


6. INSURANCE—FIDELITY BOND—PLEA—SUFFICIENCY. 
Pleas that the employee whose fidelity was assured as paying and receiving 


teller was allowed to act as cashier without the consent of the indem- 
nitor to the consequent enhancement of the indemnitor’s risk through 
the added temptation to and opportunity for dishonesty by the em- 
ployee arising from the wider powers allowed him in performing 
duties not usually attaching to the office of paying and receiving teller, 
to be perfected as defenses under their theory must carry the aver- 
ment that the added duties were such that their performance ma- 
terially interfered with the discharge by the employee of the duties 
dishonestly breached by him in his capacity as such teller. 


(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 


640[2].) 


7. INSURANCE—FIDELITY BOND—EFFECT OF ADDED DUTIES. 
The fact that because of added duties as cashier a paying and receiving 


teller was subject to greater temptation to dishonesty is immaterial 
to the question of the liability of his indemnitor to his employer for 
dishonesty in his capacity as such teller. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


8. INSURANCE 





PLEA—SUFFICIENCY. 


Where an indemnity bond provided that it should become void from be- 


ginning if the employer should at any time condone any fraudulent or 
dishonest act of the employee which would give the employer the 
right to make a claim for the bond and shall continue the employee 
in its service without written application to the indemnitor, in order 
to avail of the forfeiture it was necessary for the indemnitor to aver 
that the employer condoned a defined act of the employee, and also 
continued the employee in its service without written notification to 
the indemnitor. 

(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
“  640[2].) 


9, INSURANCE—ACTION—PLEA—DEMURRER. 


Under a provision in an indemnity bond providing for forfeiture for con- 





donation by the employer of a dishonest act of the employee and 
continuance of the employment without written notification to the 
company, a plea that one of the employer's officers had in the line 
of his duties discovered defalcations on the part of the employee 
amounting to embezzlement or larceny while discharging the duties of 
paying and receiving teller and during currency of the bond, and 
that plaintiff and all its officers failed to give notice to the indemnitor 
of such defalcations, but retained the employee in its service, etc., is 
objectionabie on demurrer, in that it does not appear that the em- 
ployer condoned the alleged criminal act, or that the officers or agents 
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who knew of it were authorized or empowered to effect such condo- 
nation. 

(For other cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 
640[2].) 


11. INSURANCE—CONSTRUCTION OF CON TRAC T—STATE- 
MENTS OF EMPLOYER. 

Where in the body of an indemnity bond succeeding the recital of a consid- 
eration moving to the indemnitor it is stated that the obligations as- 
sumed by the indemnitor were “accepted upon the faith of the said 
statements as aforesaid by the employer,” such statements were not 
thereby made a part‘of the contract. 

(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 


12. INSURANCE—FIDELITY BON D—EVIDENCE 
PROOF. 

Where alleged “statements” made by employer alluded to in an indemnity 
bond, but not thereby made a part thereof, were in the possession 
of the indemnitor, if such statements bore representations or war- 
ranties the falsity of which would exempt the indemnitor from 
liability, it was the indemnitor’s duty to assert a defense or defenses 
thus and thereby afforded; and hence there is no merit in the in- 
demnitor’s contention that the employer fell short of discharging its 
burden of proof by omitting to offer the statements in evidence. 

(For other cases, see Insurance, Cent. Dig. $§ 1555, 1650-1652, 1654-1656; 
Dec. Dig. § 646[2].) 


BURDEN OF 





13. INSURANCE—EVIDENCE—BURDEN OF PROOF. 

If an indemnity bond had expressly defined the nature and extent and 
particulars of the indemnity given by reference to alleged “statements” 
made by employer alluded to in the bond, it would have been the 
initial duty of the employer in a suit upon the bond to produce them 
in disclosing all of the terms and conditions of the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1650-1652, 1654-1656; 
Dec. Dig. § 646[2].) 


14. INSURANCE—FIDELITY BON D—ACTIONS—BURDEN OF 
PROOF. 

The burden of proof was on plaintiff to show acts of embezzlement by the 
employee within the indemnity given by the defendant. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1650-1652, 1654-1656; 
Dec. Dig. § 646[2].) 


16. INSURANCE—FIDELITY BOND—CONSTRUCTION OF CON- 
TRACT. 

A bond assuring the fidelity of a paying and receiving teller in a bank did 
not restrict the scope and effect of its obligation to criminal breaches 
of those particular duties, but comprehended the assurance that the 
employee would not prove dishonest within the definition of the in- 
strument in relations and under circumstances which his position and 


of and to embezzle the funds of his employer, and hence the indem- 
nitor was liable for the loss of funds procured by the employee by 
signing checks as “cashier.” 

(For other cases, see Insurance, Dec. Dig. § 508%, New, vol 4 Key-No. 
Series. ) 
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17. INSURANCE—FIDELITY BOND — EVIDENCE — ADMISSIBIL- 
ITY—CHECKS. 

It was not error to receive in evidence the checks signed by the teller as 
“cashier.” 


(For other cases, see Insurance, Cent. Dig. § 1677; Dec. Dig. § 655[3].) 


18. INSURANCE—FIDELITY BOND—ACTIONS — COMPUTATION 
OF AMOUNT OF LIABILITY. 

The amount represented by the employee’s shortage and properly reported 
to the indemnitor could not be reduced by the amount representing a 
recovery by the bank of a portion of an amount subsequntly taken, 
which was not within the assurance because of the bank’s failure to 
immediately notify the indemnitor upon knowledge of its loss. 

(For other cases, see Insurance, Dec. Dig. § 508%, New, vol 4 Key-No. 
Series. ) 


19. INSURANCE — FIDELITY BOND—AMOUNT OF LIABILITY — 
DEDUCTIONS. 

From the employee’s shortage existing and known at the time of notifica- 
tion to the indemnitor the trial court properly deducted an amount 
subsequently recovered from the resources of the employee. 

(For other cases, see Insurance, Dec. Dig. § 508%, New, vol 4 Key-No. 
Series. ) 


On Rehearing. 


21. INSURANCE—FIDELITY BOND—LIABILITY INDEMNITOR. 

The fact that a bank had an enforceable claim against a second bank for 
sums deducted from the first bank’s account on checks drawn upon 
the account by the first bank’s teller as “cashier” when he was not 
such cashier is immaterial and without effect to qualify the contractual 
right of the first bank to enforce a bond assuring the fidelity of such 
teller. 

(For other cases, see Insurance, Cent. Dig. § 1531; Dec. Dig. § 616.) 


2, INSURANCE—FIDELITY BOND—NOTICE TO INDEMNITOR. 
second notice of claim under an indemnity bond was not effective to 
contradict or waive the aggregate of the net sum asserted to have 
been lost in a first notice and in the complaint in an action on the 
bond, particularly where the second notice was supplemental to the 
first notice. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


25. INSURANCE—ACTIONS—EVIDENCE—RECITAL IN NOTICE 
OF LOSS. 

A recital in supplemental statement of loss that a stated sum recovered 
was of a particular sum extracted was some evidence of the fact it 
affirmed, and no objection to it or effort to limit it being made or 
interposed was to be considered by the court as evidence of the fact 
it purported to recite. 

(For other cases, see Insurance, Cent. Dig. §§ 1337, 1359-1361; Dec. Dig. 
§ 550.) 
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Appeal from City Court of Sélma; J. W. Mabry, Judge. 

Action by the Alabama Penny Savings Bank against the Alabama Fi- 
delity & Casualty Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


John R. Tyson, of Montgomery, for Appellant. 
Mallory & Mallory, of Selma, for Appellee. 


CHRISTISON vs. ST. PAUL FIRE & MARINE INS. CO. 
(No. 20393[212].)* 


(Supreme Court of Minnesota.) 


INSURANCE—AUTOMOBILE INSURANCE—CONSTRUCTION OF 
POLICY. 

Defendant insurance company issued a policy to plaintiff insuring him 
against loss by reason of liability imposed by law for the destruction 
of or injury to the property of others arising from plaintiff's owner- 
ship, maintenance or use of certain automobiles. A clause of the 
policy provided that “the company’s liability is limited to the actual 
intrinsic value of the property damaged or destroyed at the time of its 
damage or destruction which shall not be greater than the actual cost 
of the repair or replacement thereof.’ One of plaintiff’s automobiles 
collided with another car and damaged it under circumstances which 
rendered plaintiff liable. Defendant paid the owner of the injured car 
the amount of the bill for repairs paid by him. Thereafter the owner 
of the injured car recovered a judgment against plaintiff for the 
depreciation in the value of his car caused by the accident over and 
above the amount paid for repairs. Plaintiff paid this judgment, and 
brought this action to recover the amount so paid, with attorney's 
fees, from defendant under the policy. It is held by a majority of 
the court that the limitation clause above quoted does not limit the 
liability of defendant to the actual cost of repairs made, when it 
appears that they do not and cannot make the car as good as it was 
before the accident, and that plaintiff may recover the amount of the 
judgment paid by him for depreciation in the value of the car, with 
attorney’s fees incurred in defending the suit. 

(For other cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. $502.) 


Appeal from District Court, Ramsey County; Olin B Lewis, Judge. 

Action by John S. Christison against the St. Paul Fire & Marine In- 
surance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed, with directions to amend conclusions of law, and to enter judg- 
ment for plaintiff. 


O’Brien, Young & Stone, of St. Paul, for Appellant. 
Ware & Junell, of Minneapolis, for Respondent. 


* Decision rendered, July 20, 1917. 163 N. W. Rep. 980. Syllabus by 
the Court. 
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ST. LOUIS POLICE RELIEF ASS'N vs. AMERICAN BOND- 
INC CO. or Bautimore. (No. 14528.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—FIDELITY BOND—SIGNATURE BY EMPLOYEE 
WAIVER. 

Where a fidelity bond provided that it was essential to its validity that it 
be signed by the employee, the fidelity company was entitled to have 
it so signed, but could waive the right, as it did by issuing and de- 
livering the bond without the employee’s signature, and by accepting 
premiums from year to year, treating the instrument as one properly 
executed until loss occurred. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


2 INSURANCE—FIDELITY BOND—POSITION OF SURETY. 

A corporation engaged in the business of acting as surety for hire in re- 
spect to its obligation to indemnify an employer for loss sustained 
through the hishonesty of its employee, on whose bond the corpora- 
tion was surety, was virtually in the position of an insurer. 


(For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 


3. INSURANCE—FIDELITY BOND—SPECIAL DEFENSES—BUR- 
DEN OF PROOF. 

In an action on a fidelity bond, in view of the pleadings, held that the 
burden was on defendant surety to establish the special defenses set 
up in its answer. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1649; Dec. Dig. 
§ 646[1].) 


4. INSURANCE—FIDELITY BOND—CONDITIONS PRECEDENT— 
PROMISSORY WARRANTIES. 


Answers given by an employer in its satement to a fidelity company when 
bond covering an employee was applied for were not conditions pre- 
cedent to the fidelity company’s liability on the bond, though they 
were so called in the statement, the answers not purporting to be state- 
ments of existing facts, but being covenants or promissory war- 
ranties respecting the employer’s future conduct in relation to the 
bonded employee, breach of which might operate to defeat the con- 
tract after it had come into effect, the only requirement of the bond 
made a condition precedent to recovery being the actual payment to 
the surety of the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 702, 763, 828; Dec. Dig. § 
309.) 


5. INSURANCE—FIDELITY BOND—EXAMINATION OF EM- 
PLOYEE’S BOOKS—QUESTION FOR JURY. 

In an employer’s action on a fidelity bond, question whether plaintiff did 
not perform its obligation with respect to the examination and audit- 
ing of the employee’s books and accounts held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1735, 1758; Dec. Dig. § 
668[4].) 


* Decision rendered, June 5, 1917. Rehearing denied July 17, 1917. 196 
S. W. Rep. 1148. 
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7. INSURANCE—FIDELITY BOND—CERTIFICATION EMPLOYEE 
WAS NOT IN DEFAULT. 

Where an employer, in connection with annual renewals of the fidelity 
bond covering an employee, stated that the employee was not in de- 
fault, etc., making such statements in good faith, without knowledge 
of any defalcation, and without reason to believe that one existed, the 
employer was not precluded from recovering on the bond, though the 
employee had in fact been in default when the certificates were made; 
the statements meaning merely that there had been no discovery of 
any defalcation during the preceding year. 

(For other cases, see Insurance, Cent. Dig. §§ 1074-1099; Dec. Dig. § 285.) 


Appeal from St. Louis Circuit Court; Eugene McQuillin, Judge. 

Action by the St. Louis Police Relief Association against the 
American Bonding Company of Baltimore. From a judgment for plain- 
tiff, defendant appeals. Judgment affirmed. 


A. & J. F. Lee and James A. Waechter, all of St. Louis, for Appellant. 
Holland, Rutledge & Lashly, of St. Louis, for Respondent. 



















Harriman Nat. Bank vs. Huiet et al. 


UNITED STATES DISTRICT COURT. 


E. D. Soutu CAROLINA. 


HARRIMAN NAT. BANK 
vs. 


HUIET et a..* 


1. FRAUDULENT CONVEYANCES —LIFE INSURANCE BY IN- 
SOLVENT. 


Under equitable principles a man on becoming insolvent does not become 
such a trustée for his creditors of his remaining assets that any dis- 
position thereof, though without fraud, must be for their benefit, with 
the result that, taking out insurance on his life for the benefit of his 
family, the creditors are entitled to the entire proceeds thereof; but 
the true rule is that he must not make donations to the prejudice of 
existing creditors so that they are entitled to the proceeds only to the 
extent that assets were lessened by payment of premiums. 


(For other cases see Fraudulent Conveyances, Dec. Dig. § 39.) 


2. EXEMPTIONS—LIFE INSURANCE—EXCESSIVE PREMIUMS. 


Under Civ. Code S. C. 1912, § 2721, providing that a life policy for benefit 
of insured’s wife and children shall inure to their benefit, free of 
claim of his creditors, provided that, if the premium paid in any one 
year out of his funds exceed $500, exemption from the claim of his 
creditors shall not apply to so much of the premium so paid as is in 
excess of $500, but such excess, with interest, shall inure to the 
benefit of the creditors, it is the amount of the excess of premium, 
and not the proportional part of the insurance bought therewith, to 
which creditors are entitled from the proceeds. 


(For other cases, see Exemptions, Dec. Dig. § 50[1].) 


































In Equity. Suit by the Harriman National Bank against Lucy C. 
Huiet and others. Decree for complainant in part. 






Buist & Buist, of Charleston, S. C., for Plaintiff. 
Huger, Wilbur & Guerard and J. P. K. Bryan, all of Charleston, S. C., 
for Defendants. 
SMi1rTH, D. J. 

The bill of complaint in this case was filed on July 1, 1916. 
All parties defendant have been duly served with process an¢ 
have appeared and answered. ‘The case being at issue came on tu 
be heard. The testimony has been taken. Counsel for all parties 
interested have been heard. ‘The facts of the case appear to be 
that Caleb B. Huiet, a citizen of the state of South Carolina, re- 
siding in the city of Charleston, and carrying on business therein. 
on the 31st day of March, 1914, made a statement in writing of 
his business affairs to the plaintiff, the Harriman National Bank. 

* Decision rendered, Dec. 23, 1916. 244 Fed. Rep. 216. 
Vol. L—34. 
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From the testimony put in in the cause the court is satisfied that 
on that day, the 3lst March, 1914, Caleb B. Huiet, was insolvent 
and largely insolvent, and that the statement made by him to the 
Harriman National Bank on that day for the purpose of procur- 
ing credit for loans to be made by the Harriman National Bank 
was wholly erroneous and untrue, and displayed a state of 
solvency on the part of Caleb B. Huiet which was as a fact un- 
true; he being at that date insolvent. Subsequent thereto, in 
July and August of the year 1914, Caleb B. Huiet on the basis of 
this statement procured loans from the complainant, that is, two 
different loans for $15,000 each, aggregating $30,000, which loans 
were at their maturity renewed, and still remain wholly unpaid, 
with interest from the maturity of the last renewal; viz., for 
$15,000 with interest from June 8, 1915, and for $15,000 with in- 
terest from May 17, 1915. It further appears from the testimony 
that John H. Huiet, the father of Caleb B. Huiet, was a broker 
of the Franklin Sugar Refining Company, one of the defendants, 
and carried on business as such broker for them in the city of 
Charleston, but that his business seems to have been largely 
turned over to his son, Caleb B. Huiet, who was the party actively _ 
carrying it on. In December, 1914, the defendant Franklin Sugar 
Refining Company seems then or thereabouts to have ascertained 
that Caleb B. Huiet was very largely indebted to it for the pro- 
ceeds of sugar belonging to the defendant the Franklin Sugar 
Refining Company which he had sold, but appropriated the pro- 
ceeds to his own use. It appears from the testimony that this debt 
aggregated some $298,000. Thereupon the Franklin Sugar Re- 
fining Company proceeded to protect itself by securing from 
Huiet an assignment of all the available securities of Huiet which 
apparently it could compel him to assign to it, including therein 
four policies of insurance, one in the Equitable Life Assurance 
Society for $50,000, one in the Atlantic Life Insurance Company 
for $50,000, and two in the Southeastern Life Insurance Com- 
pany for $40,000 each. These two in the Southeastern Life In- 
surance Company were each payable on the death of the said 
Caleb B. Huiet to Lucy C. Huiet, his wife, if living, otherwise to 
Katherine R. Huiet, his daughter, if living, otherwise to the execu- 
tors, administrators, and assigns of the insured. From the testi- 
inony it appears that the Franklin Sugar Refining Company con- 
cluded that it did not care to continue to pay the future accruing 
premiums upon the two policies in the Southeastern Life Insur- 
ance Company, and thereafter, on the 24th of December, 1915, it 
executed an assignment or reassignment upon each of them to 
Caleb B. Huiet, the insured, and the beneficiaries originally named 
in the policies. |The court finds as a conclusion of law upon 
the construction of this assignment that the effect of the assign- 
ment was to return the policies back to the insured or the bene- 
ficiaries thereunder in like manner as if no assignment to the 
Franklin Sugar Refining Company had ever been made. There- 
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after, on the 8th day of April, 1916, Caleb B. Huiet departed this 
life, and it is found as a conclusion of fact that at the date of 
his death on the 8th day of April, 1916, and at all periods be- 
tween the 3lst day of March, 1914, and the date of his death, the 
said Caleb B. Huiet was insolvent. At the time of his death there 
were insurance policies on his life additional to the ones men- 
tioned as having been assigned to the Franklin Sugar Refining 
Company; namely, two in the Equitable Life Assurance Society 
for $10,000 each, and one in the New York Life Insurance Com- 
pany for $25,000, all of these three insurance policies being pay- 
able to Lucy C. Huiet, the wife of Caleb B. Huiet, and another 
policy in the New York Life Insurance Company for $10,000, 
which was payable to Katherine R. Huiet, his daughter. This bill 
of complaint has been filed to have the proceeds of these insur- 
ance policies subjected to the payment of the creditors of Caleb B. 
Fiuiet, he having died insolvent and largely indebted, and the bill 
of complaint alleges that there was a fraudulent conspiracy be- 
tween the Franklin Sugar Refining Company and Caleb B. Huiet 
and Lucy C. Huiet whereby the reassignment of the two policies 
reassigned by the Franklin Sugar Refining Company was procured 
for the purpose of enabling the defendant Lucy C. Huiet to re- 
ceive the proceeds of those policies under color of this reassign- 
ment and in fraud of the creditors of Caleb B. Huiet. As to the 
other insurance policies the bill alleges, in effect, that Caleb B. 
Huiet being at the time insolvent, the procurement of those policies 
by the payment of the premiums thereon out of the funds of 
an insolvent debtor was an act in fraud of his creditors, and that 
the proceeds of the policies should be subjected to their claims. 
As to the charges against the Franklin Sugar Refining Company 
under the testimony the court finds that they are wholly unsus- 
tained. The Franklin Sugar Refining Company is shown to have 
been a large creditor of Caleb B. Huiet and a creditor standing 
in the position of a creditor for proceeds of its own property 
diverted by its broker or representative or one acting as such to 
his own benefit. It was entirely proper for the Franklin Sugar 
Refining Company to protect itself by securing its debt in any way 
it legally could. It is not shown to have been aware of the state- 
ment made by Caleb B. Huiet to the complainant, the Harriman 
National Bank, nor even to have been aware that the Harriman 
National Bank at the time of the assignment of these securities 
to the Franklin Sugar Refining Company was a creditor of Caleb 
B. Huiet. There are no evidences of fraud whatsoever in the 
matter, and there is no rule under proceedings in equity of the 
character of this bill of complaint which would prevent the 
Franklin Sugar Refining Company from receiving the proceeds 
of such securities as it could procure from this debtor for the 
securing of its debt. Nor is there any rule of law which would 
prevent it from reassigning these policies which it did not care 
to assume the burden of continuing. If anything had been shown 
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to warrant the inference that the Franklin Sugar Refining Com- 
pany was not a bona fide creditor of Caleb B. Huiet, or had at- 
tempted in co-operation with Caleb B. Huiet to divert the estate 
really of Caleb B. Huiet from his other lawful creditors, for the 
ulterior purpose of donating it to his wife, the case would be 
_ otherwise, but from the testimony the Franklin Sugar Refining 
Company appears to be in the position of a bona fide creditor of 
Caleb B. Huiet, simply attempting to secure its own debt, and the 
reassignments made by it upon these policies seem to have been 
entirely bona fide and made for the reason that it did not care to 
undertake the continuing burden of paying the future accruing 
premiums upon these policies for the uncertain duration of the 
life of Caleb B. Huiet. 

It is found, therefore, that all charges of fraud against the 
Franklin Sugar Refining Company and the defendant Lucy C. 
Huiet on this point are unsustained, and the bill of complaint 
herein as against the Franklin Sugar Refining Company is or- 
dred, adjudged and decreed to be dismissed, with costs to the de- 
fendant the Franklin Sugar Refining Company. 

With regard to the defendant Katherine R. Huiet it is admitted 
that the premiums upon the policy in the New York Life Insur- 
ance Company, which is payable to her, were paid by her grand- 
father, John H. Huiet, and were not paid by the deceased, Caleb 
B. Huiet. It is therefore ordered, adjudged, and decreed that the 
defendant Katherine R. Huiet is shown to be lawfully entitled to 
the insurance policy referred to payable to her upon the death of 
her father, Caleb B. Huiet, and no evidence of fraud or intended 
fraud on her part has been introduced, and the bill of complaint 
herein is dismissed as to her with costs to her. 

This leaves the question of the right of the defendant Lucy 
C. Huiet to receive the proceeds of the five policies of insurance, 
the proceeds of which she claims, that is to say, the three policies 
before referred to payable to her direct, and the two policies 
payable to her if living at the death of Caleb B. Huiet and which 
were reassigned by the Franklin Sugar Refining Company. 
Whenever a person dies heavily indebted (and more strongly so 
when he dies totally insolvent, with practically no assets to apply 
to the payment of his creditors, and many of these creditors 
standing in the position of creditors who have been misled and 
deceived by the statements of the deceased in procuring loans 
from them), the spectacle presented of the creditors going unpaid 
and the wife and children of the deceased being amply provided 
for from the proceeds of life insurance policies procured and 
apparently paid for by the deceased out of funds procured by him 
from these very creditors is apt at first sight to shock equitable 
sensibilities, but an analysis of the facts and the inspection of 
the circumstances may show that, although there might arise 
under fortuitous circumstances the case where the man died in 
time to realize this for his family, yet, as a general rule, it would 
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be wholly unsafe to presume that a man was willing to die in 
order that those dependent on him might be enriched by his death 
by this means. 

[1] To hold that the moment a man became insolvent he be- 
came such a trustee for his creditors of his remaining assets that 
all disposition of his funds, whether fraudulent or not, must be 
for their benefit, would be to upset all methods of business. It 
would be going too far to hold that such was the result, and that 
a man who once became insolvent must be presumed after that 
occurrence to make all his dealings and transactions simply as the 
agent of the creditors for whom he was trustee. The true rule 
in cases such as the present would be to apply the general doctrine 
that a man must not make donations without consideration out of 
his assets to the prejudice of creditors for value at the time ex- 
isting. If that be the rule, the question would be: To what ex- 
tent was any donation made in the procuring of policies by pay- 
ments of money where no fraud is shown to exist as in the case 
of a fraudulent transfer of property? And the logical answer 
to that would seem to be that the extent of the donation was the 
extent to which the assets were actually diminished or lessened by 
the application of the funds to the purchase of the insurance 
whereby the donation was made. In the view the court takes of 
the matter, no court of any controlling authority decreeing equi- 
table relief upon equitable principles has ever gone farther. 

[2] Independent of these principles, however, the complain- 
ants rely upon the statute of the state of South Carolina em- 
bodied in the Code of Laws of South Carolina 1912 as section 
2721, which provides that a policy of insurance taken out by a 
person for the benefit of any married woman or of herself and 
her children, or of herself and the children of her husband, in- 
ured to the use and benefit of the persons for whose use and 
benefit it is expressly taken out, with a proviso, however, that if 
the premiums paid in any one year out of the property or funds 
of the insured should exceed the sum of $500, exemption from 
the claims of the creditors of the insured shall not apply to so 
much of said premiums so paid as shall be in excess of $500, but 
such excess, with the interest thereon, shall inure to the benefit 
of the crditors if the same be necessary for their payment. This 
statute of the state of South Carolina, in the opinion of the court, 
is a statute in the same category as statutes in the nature of home- 
stead statutes, providing for a reservation or protection for the 
support either of the individual or those dependent on him, so 
that they may not at his death or in case of his insolvency through 
business misfortune be left as charges upon the community, but 
that any married man shall be at liberty to make provision for 
those who are dependent on him by the procurement of insurance 
policies upon his life for their benefit, provided that he shall 
not to the prejudice of his creditors in any one year pay more 
than $500 out of his funds for that purpose, and that any excess 
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paid by him, with interest thereon, shall inure to the benefit of his 
creditors. It might be more equitable to suppose that the’ statute 
should direct what should inure to the creditors should not be 
limited to the excess over the $500, but should extend to the 
proceeds of the policies, so as to include so much of the policies 
as would be purchsed for the amount paid over the sum of $500. 
The clear reading, however, of the statute is to the contrary, and 
the statute appears to be within the power of the state to pass, 
certainly as against all subsequent creditors, and all creditors 
proven in this case are creditors subsequent to the date of the 
statute. The creditors of Caleb B. Huiet under this construction 
of the statute are not entitled to the proceeds of the life insurance 
policies in question beyond an amount sufficint to pay back to his 
estate any excess over the sum of $500 paid in each year, with 
interest thereon from the time of payment. The court finds as a 
conclusion of fact that the only individual creditor with a debt 
proved as existing at the time of the payment of the premiums 
proven in this case is the debt of the Harriman National Bank, 
the complainant. It has been proved by his books and the admis- 
sions of Caleb B. Huiet himself that he owed creditors to an 
amount sufficient to render him insolvent as heretofore adjudged, 
but no other particular debt has been proven except the debt of 
the Franklin Sugar Refining Company. 

If further appears from the testimony in this case that the 
total amount of premiums in the life insurance policies in ques- 
tion, the proceeds of which are claimed by the defendant, Lucy 
C. Huiet, and which premiums were paid subsequent to the ac- 
crual of the debt of the Harriman National Bank, the complainant 
herein, amount to the sum of $2,287.16 paid in the year 1914; 
the premiums which became due in the year 1915 appearing to 
have been settled either by loans which were deducted out of the 
proceeds of the life insurance policies before payment or by Mrs. 
Lucy C. Huiet herself. It is therefore ordered, adjudged, and 
decreed that the creditors of Caleb B. Huiet are entitled to receive 
out of the proceeds of these policies claimed by Lucy C. Huiet the 
sum of $2,287.16, less $500, leaving a balance of $1,787.16, with 
interest to be calculated from the average date of payment of the 
different premiums in the year 1914. A claim has been made on 
behalf of Mrs. Lucy C. Huiet that she, being a creditor of Caleb 
B. Huiet, is entitled to have these prmiums paid in the year 1914 
charged to her as a set-off against the balance of the indebtedness 
due her at that time. In the first place, there has been no suffi- 
cient proof of the debt of Lucy C. Huiet at that time to rank as 
an individual creditor. The books of Caleb B. Huiet are evi- 
dence against him and as against any one claiming under him to 
establish his insolvency, but his books would not be evidence in 
his own behalf, nor in behalf of any one in the same interest with 
him, although they might be evidence upon proper proceedings 
to establish the debt of Mrs. Lucy C. Huiet by the admission of 
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that debt; but the evidence of the mere existing balance due her 
on his books as shown as part of the general aggregate of debt 
under the shape of the proceedings in this case is not a sufficient 
establishment of her claim for her to rank as an individual 
creditor. Furthermore, it appears to the court, in view of the 
statute, as a statute intended for the benefit of all existing cred- 
itors, she should not be entitled to the set-off claimed unless 
shown to be a creditor existing at the time. 

It is further ordered, adjudged, and decreed that out of the 
proceeds of the two policies in the Southeastern Life Insurance 
Company now in the People’s National Bank there be first de- 
ducted and paid into this court the amount of the full premiums 
and interest hereinbefore decreed to be paid thereout to the cred- 
itors of Caleb B. Huiet and the costs of these proceedings, and 
that the balance be paid to the defendant Lucy C. Huiet. Inas- 
much as the provisions of the statute appear to be for the benefit 
of all creditors, and the very bill of complaint in this case is 
brought on behalf of all creditors, it is necessary to call in every 
creditor who may be entitled to share in the fund. 

It is therefore ordered that it be referred to D. B. Billiland, 
Esq., one of the standing masters of this court, to advertise for all 
creditors of Caleb B. Huiet to come in and prove their claims be- 
fore him on or before a day named not more than six weeks after 
the date of this decree, and that he make such advertisement 
once a week for three successive weeks in any paper of general 
circulation in the city and county of Charleston. 

It is further ordered that nothing herein contained shall be con- 
strued to prejudice any right the defendant Lucy C. Huiet may 
have to come in and establish her right to her pro rata payment 
as a creditor of Caleb B. Huiet. 

It is further ordered that the said standing master do further 
send by mail a printed notice to each creditor appearing upon the 
books of Caleb B. Huiet produced in this case by mailing the 
same to such creditor if his address can be ascertained from the 
said books to come in and prove his debt. 
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UNITED STATES DISTRICT COURT. 


E. D. SoutH CAROLINA. 


NAVASSA GUANO CO. 
VS. 


COCKFIELD et a..* 


1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 


In a life insurance policy providing that the insured may at any time 
while it is in force change the beneficiary by written notice to the 
company, a provision that the change shall take effect only upon its 
indorsement on the policy is for the protection of the company, and 
where the policy prescribes no particular form of notice, a sufficient 
written notice will be deemed by a court of equity to have become 
effective on its receipt by the company. 


(For other cases, see Insurance, Dec. Dig. § 587.) 












In Equity. Suit by the Navassa Guano Company against Ellen Nixon 
Cockfield and George Dickson, as executors of the will of S. R. Cock- 
field, deceased, Reamer L. Cockfield, and the Volunteer State Life Insur- 
ance Company. Decree for complainant in part. 









Philip H. Arrowsmith, of Lake City, S. C., and Willcox & Willcox, of 
Florence, S. C., for Complainant. 

LeRoy Lee, of Kingstree, S. C., for Defendant Executors. 

Kelley & Hinds, of Kingstree, S. C., for Defendant Reamer L. Cock- 
field. 

Miller & Miller, of Chattanooga, Tenn., for Defendant Volunteer 
State Life Ins. Co. 
























Sm1TH, D. J. 

The bill of complaint in this case was filed on the 30th of 
March, 1917. All parties defendant have been duly served with 
process and have appeared and answered. The cause, being at 
issue, came on to be heard. The testimony has been taken, and 
counsel for all parties interested have been heard. The facts of 
the case appear to be that one S. R. Cockfield on the 5th February, 
1916, took out a policy of insurance in the Volunteer State Life 
Insurance Company for $6,000, for which he was to pay the 
annual premium of $185.70. The policy was payable unto the 
executors, administrators, or assigns of the insured, and contained 
a provision that the insured might at any time while the policy 
was in force by written notice to the company at its home office 
change the beneficiary or beneficiaries under the policy, such 
change to take effect only upon the indorsement of the same on 
the policy by the company. The first premium of $185.70 was 
paid by S. R. Cockfield, and the next premium which became due 
on Febuary 5, 1917, was also paid by him. From the evidence it 
appears that during the year 1916 S. R. Cockfield became indebted | 


“* Decision rendered, July 23, 1917. 244 Fed. Rep. 222. 
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to the plaintiff, the Navassa Guano Company, herein, and also to 
a large number of other creditors, and was on the 5th day of 
February, 1917, when the second premium became due and was 
paid, wholly insolvent. Subsequent to the payment of the pre- 
mium, a few days later only; that is to say, on the 9th day of 
February, 1917, S. R. Cockfield became very ill, and from that 
time was confined to his bed, his illness increasing in its des- 
perate character until the 16th day of February, 1917, when he 
died. Prior to his death he had executed a change of beneficiary 
under the policy by a written notice to the company at its home . 
office. On the 13th of February, 1917, three days before the 

death of S. R. Cockfield, the Volunteer State Life Insurance 

Company received from S. R. Cockfield a written notice inclosing 

his policy and notifying them to change the beneficiary and make 

the policy payable to Reamer L. Cockfield, related to him as 

brother. On the next day, the 14th, the company seems to have 

answered him, acknowledging the receipt of his notice, but re- 

questing him to make the change upon certain printed forms of 

the company, which were inclosed to him for that purpose. This 

notice to the company of the change of beneficiary bears the date 

of February 9th. Whether or not it was really executed on Feb- 

ruary 9th from the testimony appears to be doubtful. If it had 

been executed on the 9th and mailed the same day, it should 

have been received by the company before the 13th, but at any rate 

the weight of the testimony satisfies the court that whenever it 

was executed S. R. Cockfield had reason to believe that his dis- 

ease was most likely to have but one termination—that is, death. 

The complainant now has brought this bill to subject the pro- 

ceeds of this insurance policy, which the insurance company ad- 

mits to be due and payable, to the party who may be lawfully 

entitled, to the payment of the creditors of S. R. Cockfield, upon 

the ground: First, that the transfer was invalid, null, and void, 

as to creditors; and, next, that in any event the transfer was 

insufficiently executed, so as to pass the title of the policy, and 

it still remains the property of the estate of S. R. Cockfield, and 

should be administered as such and applied to the payment of 

his creditors. 

[1] With regard to the last ground, that the transfer was in- 
sufficiently executed, the objection appears to be not well taken. 
The provision in the policy requiring or stipulating that the 
change of beneficiary should only take effect upon the indorse- 
ment of the change upon the policy by the company was intended 
for the benefit and protection of the company. The stipulation in 
the policy is that the insured may at any time while the policy is 
in force by written notice to the company at its home office 
change the beneficiary or beneficiaries under the policy. The policy 
mentions or requires no form of specific form for this notice; it 
simply requires written notice. This stipulation had been duly 
complied with by S. R. Cockfield, who had given written notice 
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to the company of the change of beneficiary, and the company had 
received it. It was the duty of the company upon its receipt at 
once to indorse the change of beneficiary on the policy. Their 
delay in so doing was due to their desire to have the notice of 
change of beneficiary made a little more formal upon the blanks 
customarily used by it. This may have been a convenience to the 
company, but was no part of the contract, and as a court of equity 
in such cases as this would hold that to have been done which 
ought to have been done, it will now hold that the change of 
beneficiary was, so far as this stipulation in the policy was con- 
cerned, sufficiently made as against all third parties, as against 
whom, if the question depended upon this alone, the defendant 
Reamer L. Cockfild would be entitled to hold the policy and its 
proceeds. 

[2] The next question, however, is more far-reaching. That 
is as to the right of an insolvent party to divert from his estate 
funds which ought to go to the payment of his creditors sufficient 
to pay the premium upon insurance which he proceeds to donate 
to his relations or other persons. This court in its decree filed 
December 23, 1916, in the case of the Harriman National Bank 
vs. Huiet, 244 Fed. 216, has adverted to the shock that it is likely 
to occasion to equitable sensibilities when a person dies heavily 
indebted or totally insolvent as to his creditors, many of whom 
may stand in the position of creditors who have been misled and 
deceived by the statements of the deceased in procuring loans; 
and the creditors then go unpaid, whilst the wife and children 
or other relatives of the deceased are amply provided for from 
the proceeds of life insurance policies procured and their premiums 
paid for by the deceased out of -funds procured by him from 
these very creditors. ‘The change of beneficiary in this case to his 
brother from the testimony appears to have been wholly without 

valuable consideration, in the sense of financially valuable con- 
sideration. Whatever good considerations might attach to it, it 
was not a consideration which as against creditors would be recog- 
nized as valuable. As against them it was a pure donation. 
There does not appear any testimony in the case from which an 
inference may be drawn of any direct fraud intended of any 
criminal character. The invalidity of the transfer to his brother 
and the change of the beneficiary by appointing the brother such, 
if invalid, must be so upon the ground that in equity it is a 
fraud against creditors for a person indebted to make a voluntary 
donation of his property. By the law of the state of South Caro- 
lina the rule is that slight indebtedness such as for current ex- 
penses for a family or debts inconsiderable to the value of the 
donor’s estate will not generally avoid a voluntary conveyance, 
but subject to this qualification it seems to be a settled rule of 
law that one who is in debt cannot make a voluntary conveyance 
which will prevail against his existing debts. This was so decided 
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by this court in its decree, filed February 25, 1916, in the case of 
Lane vs. Hursey, and confirmed by the Circuit Court of Appeals 
for the Fourth Circuit by its decision filed on the 14th of Decem- 
ber, 1916, in the case of Hursey vs. Lane, 238 Fed. 913, 
ECA. Under the facts of this case S. R. Cockfield, hav- 
ing been wholly insolvent at the time, was incapable of making 
such a donation as that of the amount involved in this insurance 
policy without consideration to his brother. But an insurance 
policy is a peculiar kind of property. It may represent value or 
it may not. It is simply a promise of the insurance company to 
pay upon the death of the insured. Unless it has a cash value, 
there would be nothing upon which any process of the court 
could go so as to convert it into money and subject that money 
to the payment of creditors. Under the Bankrupt Act (Act 
July 1, 1898, c. 541, 30 Stat. 544) there is statutory 7 
of this position of an insurance policy, for section 70, subd. “a,” 
of the Bankrupt Act (Comp. St. 1916, § 9654) provides that, 
when any bankrupt has any insurance policy which has a cash 
surrender value payable to himself, his estate, or personal rep- 
resentative, he may within thirty days after the cash surrender 
value has been ascertained and stated to the trustee by the com- 
pany issuing the same pay or scure to the trustee the sum so 
ascertained and stated, and continue to hold, own, and carry such 
policy, free from the claims of the creditors participating in the 
distribution of his estate under the bankruptcy proceedings ; other- 
wise the policy shall pass to the trustee as assets. Several deci- 
sions have been made that, where an insurance policy on the life 
of a bankrupt has no cash surrender value, it does not pass to 
the trustee by operation of law as assets of the bankrupt estate. 
This present proceeding is in equity. The question before the 
court is whether under the principles administered in a court of 
equity the transfer is valid, and this section of the Bankrupt Act 
is pertinent only as showing a legislative recognition of the 
character of property of a life insurance policy. ‘The transaction 
is to be considered as of the character and value of the property 
at the date of the transaction. §. R. Cockfield died, and upon his 
death the policy had an instant large value. If, contrary to his 
expectation, he had lived, the possession of the policy might have 
been a liability, and not an asset; for it is admitted that it had 
no cash surrender value. There are two strong arguments pro 
and con in this matter. The one in favor of the transfer is that 
a man usually takes out insurance to protect some one whom 
he has moral or natural duties, and to protect them from the 
risks of business. Now. if the rule were that in cases of financial 
disaster this insurance became the property of his creditors be- 
cause it was originally payable to his estate, or in fact any policy 
of insurance taken out by him while insolvent, no matter who is 
named as a beneficiary, became the property of his creditors, what 
then would be the utility to a man of taking out insurance? The 
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payment of every annual premium in most policies is a renewal 
of the policy. A man can take out a policy of insurance for the 
benefit of his wife while solvent, and then become insolvent and 
continue so for a number of years, say four or five, each year re- 
newing the policy by the payment of the annual premium. Now, if 
he held his property only as trustee for his creditors when he was 
insolvent, and any investment or diversion from the fund was for 
their benefit, then, whilst he may have been paying for four or 
five years under the impression that he was doing it for the pro- 
tection of his wife, he would really have been simply carrying the 
policy for his creditors, which would lead to a practical nullifica- 
tion of the main motives which induce men to take out insurance 
for the benefit of others to whom they have natural ties. On the 
other hand, the general rule is that, where an insolvent party di- 
verts his assets to the acquisition of other property, he is treated 
as acquiring it for the benefit of his creditors; viz., if an in- 
solvent man took $1,000 out of his assets and bought a piece of 
land for $1,000, and had the land placed in the name of his wife, 
that transfer could be set aside as being invalid and in fraud of 
creditors, and the wife would be decreed to hold the property 
simply in trust for the creditors. The same thing would be the 
case even if he pursued the circumlocution of taking the $1,000 
and first investing it in property in his own name and then trans- 
ferring that property directly to his wife. The test would be, 
Was he insolvent at the time of his transfer? or, Was he in- 
debted and making a voluntary donation which will be treated as 
in fraud of his creditors? If so, then the usual decree of the 
court would be that the transfer be set aside and the whole prop- 
erty be assets of his estate for the payment of his creditors, and 
not simply the amount he expended in its acquisition. On the 
other hand, it may be said the true rule would seem to be (es- 
pecially in the case of an insurance policy) that a man should not 
be allowed to divert assets which belong properly to his creditors 
for the acquisition of property for or to make gifts to others. 
Any premium that he pays to purchase insurance would reasonably 
and logically, therefore, be returned to his estate, with interest ; 
but why should the uncertain speculative value, which depends 
upon his death, of the difference between the premium and the 
face of the policy, be paid to his estate? The policy had no pres- 
ent surrender value. It was a wholly speculative and uncertain 
asset; it could never have been subjected by the creditors by any 
process to the payment of their claims while he was alive, and 
its donation was not a donation of anything of value at the time 
for the payment of his creditors that they could have subjected 
to the payment of their debts. There is a consideration that a 
man must not speculate with the funds of another taking the 
chance if he succeeds of making a large profit and of being com- 
pelled to return only the amount he unlawfully diverted, and not 
his gains. If an express trustee unlawfully makes speculative 
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investments with the trust funds in his hands, then the whole 
investment, if it can be traced, belongs to the beneficiary of the 
funds; for a man is not permitted to misuse his position to take 
the chances of gain to himself if he is successful and of loss to 
his cestuis que trustent if he fails. But an insolvent man is not 
in that class of trustees. Whilst a man who is insolvent may be 
said in one sense to hold his funds in trust for his creditors, he 
is not an active trustee in the sense that everything he does is for 
their benefit, or that he carries on business for them, and with 
their funds. The direct trusteeship only becomes established 
when proceedings are taken to divest him of his property and apply 
it to his debts. This court has had occasion to consider the ques- 
tion in the case above referred to of Harriman National Bank 
vs. Huiet, 244 Fed. 216, filed December 23, 1916, where it held as 
follows :— 

“To hold that the moment a man became insolvent he became 
such a trustee for his creditors of his remaining assets that all 
dispositions of his funds, whether fraudulent or not, must be for 
their benefit, would be to upset all methods of business. It would 
be going too far to hold that such was the result, and that a man 
who once became insolvent must be presumed after that occur- 
rence to make all his dealings and transactions simply as the agent 
for the creditors for whom he was trustee. The true rule in cases 
such as the present would be to apply the general doctrine that a 
man must not make donations without consideration out of his 
assets to the prejudice of his creditors for value at the time ex- 
isting. If that be the rule, the question would be: To what ex- 
tent was any donation made in the procuring of policies by pay- 
ments of money, where no fraud is shown to exist, as in the case 
of a fraudulent transfer of property? And the logical answer to 
that would seem to be that the extent of the donation was the ex- 
tent to which the assets were actually diminished or lessened by 
the application of the funds to the purchase of the insurance 
whereby the donation was made. In the view the court takes of 
the matter, no court of any controlling authority decreeing equita- 
ble relief upon equitable principles has ever gone farther.” 

That is the extent of the rule as this court understands it de- 
cided by the Supreme Court of the United States in the case of 
Central Bank of Washington vs. Hume, 128 U. S. 195, 9 Sup. 
Ct. 41, 32 L. Ed. 370. There would seem to be a distinction be- 
tween the cases where the fraud which constitutes the basis for 
declaring a transfer null and void against creditors is only the 
inferential fraud arising from the transfer being a donation with- 
out consideration and the cases of actual fraud where the attempt 
has been made collusively, covertly, or otherwise to intentionally 
defraud creditors by transferring property so as to put it beyond 
their reach for the benefit of the debtor or his relatives. Many 
of the cases holding that the entire property purchased out of 
the debtor’s funds the transfer of which may be so annulled must 
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be subjected to the claim of creditors are cases in which the 
transactions were tainted so as to say by this element of intentional 
fraud. Equity does not regard favorably the action of unclean 
.- hands. Additional to this consideratoin is that of the peculiar 
character of the property embodied in a life insurance policy as 
to which the donation to be of any value must be followed by 
the death of the donor and the unlikelihood of any man intending 
a fraud which can only be made effective by his death. The true 
rule would seem to be that in the case of a life insurance policy 
transferred under the circumstances of the present case the only 
diversion of funds of which creditors have a right to complain 
and which should be returned to them, is the premiums paid, with 
interest. As there is uncertainty existing as to the time when 
Cockfield’s insolvency first occurred, and as the premiums paid 
constituted something of value paid for the acquisition of the 
policy which the deceased had no right to divert from his cred- 
itors, the creditors would therefore be entitled to receive the two 
premiums paid, with interest from the date of the payments. 

It is therefore ordered, adjudged, and decreed that the defend- 
ant the Volunteer State Life Insurance Company do within twenty 
days from the date of this decree pay into the registry of this 
court the sum of $6,000, with interest from the date of the re- 
ceipt of the proofs of loss to wit, the 16th of March, 1917, as 
due upon the life insurance policy referred to in the bill of com- 
plaint and in answer of the said Volunteer State Life Insurance 
Company, and that upon such payment the said Volunteer State 
Life Insurance Company be relieved and discharged from any 
further liability or payment under the said policy, and that upon 
the concluson of this cause the said Volunteer State Life In- 
surance Company may apply to this court to have delivered to 
them duly canceled the original insurance policy filed herein as 
part of the testimony. 

It is further ordered, adjudged, and decreed that out of the 
proceeds of the said policy there shall be paid the costs and ex- 
penses of these proceedings, and there shall then be deducted 
threfrom the sum of $185.70, with interest from the 5th day of 
February, 1916, and $185.70, with interest from the 5th day of 
February, 1917, and the balance remaining after the said pay- 
ments to be paid over to the defendant Reamer L. Cockfield. 

It is further ordered, adjudged, and decreed that the sad two 
amounts of $185.70, and interest, be paid to the defendants Ellen 
Nixon Cockfield and G. W. Dickson, as executors of the last 
will and testament of S. R. Cockfield, deceased, to be adminis- 
tered by them as assets of the said estate. 
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UNITED STATES DISTRICT COURT. 
D. NEvapA. 


NEASHAM 


US. 


NEW YORK LIFE INS. CO. (No. 1967.)* 


1. INSURANCE—WEIGHT AND SUFFICIENCY OF EVIDENCE— 
CAUSE OF DEATH. 

In an action on a life insurance policy defended on the ground that in- 
sured committed suicide, verdict for plaintiff held supported by the 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—PRESUMPTIONS—CAUSE OF DEATH. 


Primarily the presumption is against self-destruction, and it is one of the 
strongest presumptions with which courts have to deal, and, while it 
will not prevail against clear and definite proof, suicide will never be 
inferred if the circumstnces are consistent with any other reasonable 
theory. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE—PRESUM PTIONS—CAUSE OF DEATH. 


There is a presumption against murder or the intentional taking of the 
life of another as well as against suicide, and if the evidence be such 
as to warrant the inference either of suicide, murder, or accident, in 
an action on an insurance policy, the presumption must always be in 
favor of accident. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—QUESTIONS FOR JURY—CAUSE OF DEATH. 

If the circumstances surrounding the death of an insured person are con- 
sistent with either murder or suicide, the question must be left to the 
jury to determine as between the two conflicting causes. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


5. INSURANCE—QUESTIONS FOR JURY—CAUSE OF DEATH. 

The absence of motive by an insured person for committing suicide while 
not conclusive, is a consideration which enters strongly into the sum 
of the evidence in determining the cause of death. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


At Law. Action by Matilda C. Neasham against the New York Life 
Insurance Company. On petition for a new trial. New trial denied. 


Thomas E. Kepner, of Reno, Nev., for Plaintiff. 
Cheney, Downer, Price & Hawkins, of Reno, Nev., for Defendant. 


VAN Fleet, D. J 


This is a petition for new trial. The action is by the widow 
of William C. Neasham, deceased, to recover on a life policy 


* Decision rendered, July 16, 1917. 244 Fed. Rep. 556. 
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issued by defendant to her husband in which she is named as 
beneficiary. The policy, for $10,000, was issued July 10, 1914. 
It contains a stipulation avoiding it in the event of self-destruction 
of the assured, sane or insane, during the first insurance year. 
Deceased met a violent death February 27, 1915, and the de- 
fense was that he died as the result of a self-inflicting gunshot 
wound—a suicide. The jury found the issue against defendant, 
and awarded plaintiff a verdict, upon which judgment was entered ; 
and defendant now asks that the judgment be vacated and the 
verdict set aside. 

A number of grounds are advanced in support of the petition, 
the one principally pressed being insufficiency of the evidence 
to sustain the verdict, and as the others, involving alleged errors 
in law, were maturely considered at the trial, this is the only 
question which now calls for consideration. 

At the close of the evidence the defendant moved the court 
for an instructed verdict, which was denied, and this ruling is 
insisted upon by defendant as involving error. But recognizing 
the well-defined distinction in the principles applicable to a motion 
for an instructed verdict and those which obtain upon an applica- 
tion for a new trial, it is contended by defendant that, assuming 
the evidence to be such as to justify the court in denying the 
former motion, there is nevertheless such an entire lack of any 
real, substantial controversy on the question as to the cause of 
the death of the assured, and that the evidence preponderates 
so strongly in support of the defense, that it is now the imperative 
duty of the court to grant the present application and set the 
verdict aside. 

This necessitates a brief consideration of the features of the 
evidence bearing on the cause of death, all of which was circum- 
stantial. 

On the morning of his death the deceased, who resided with 
his family in Reno, was observed between 8:30 and 9 o’clock 
walking through town and out along the track of the Southern 
Pacific Company toward Sparks, and about an hour later was 
found in a moribund condition, lying in a cut or depression by 
the side of the track some distance east of Reno. He was ap- 
parently unconscious when found, but was still breathing in a 
heavy or stertorous manner. The coroner and sheriff reached 
the scene some time later after 10 o’clock, and on their arrival 
found him dead. The place where the body was locally -eferred 
to as the “gravel pit” or “oil pit,’ a deep sunken way or cut 
along the railroad track between Reno and Sparks, with a wagon 
road running through it to facilitate loading and hauling oil from 
an oil pipe or tank situated on the railroad right of way. The 
body was lying on its right side, with the right arm partly ex- 
tended at an angle from the body, and the left lying across the 
abdomen. A pistol—a Savage automatic of .32 caliber—which 
the evidence tended to identify as one purchased by the deceased 
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the day before, was lying some few inches from the right hand, 
and an empty cartridge shell of .32 caliber was found on the 
ground near the body. The head was lying up the slope of the 
cut, with the feet extending into or near the wagon track. The 
clothing was not in disorder, except that the hat had fallen off, 
and there was no evidence at the point where the body lay of 
any disturbance of the ground to indicate a struggle. The de- 
ceased’s watch, a small sum in coin, and some other small articles 
were found on his person. Blood was oozing from the mouth 
and nostrils, and a fresh bloodstain was found on the right arm 
of the coat at the elbow. Investigation disclosed a wound in the 
back part of the throat or mouth, a little to the right of the 
median line, leading through the soft palate and into the brain 
cavity, of a size sufficiently large to enable the insertion of the 
middle finger of a man’s hand, and so located as not to be 
visible except by opening the mouth and depressing the tongue. 
Fractured bone could be felt in the wound, and a stellar-shaped 
fracture of the skull was found on the back part of the head 
just above and to the right of the occipital protuberance, with a 
small fraction of skull bone pushed out beyond the regular con- 
tour of the skull, but no exit wound through the scalp; the 
fracture being on a line a little upwards from the point of entrance 
of the wound in the throat. While the autopsy was not such as 
to definitely disclose the producing cause of the wound, the 
opinion of the sheriff and doctors was that the wound was from 
a gunshot. There was no apparent injury to the lips, teeth, or 
tongue, and the testimony of the physicians was to the effect that 
the wound could not, in their opinion, have been caused, other 
than by the insertion of the weapon in the mouth, without injur- 
ing the adjacent organs, unless inflicted while the deceased had 
his mouth open in-the act of yawning or retching, or crying out 
in agony, and that it was of a character to produce death. 

These are, in substance, the facts relied on by defendant as 
making in favor of the theory of suicide, and, standing alone, 
they are perhaps more than ordinarily persuasive of the correct- 
ness of that theory. But they do not stand alone. Arrayed 
against them, or at least with them, are certain additional circum- 
stances disclosed by the evidence, which, in an effort to establish 
suicide purely from circumstances, must be taken into account. 

In the first place, the evidence is wholly lacking in anything 
in deceased’s situation tending to disclose motive for taking his 
own life. He was in what may be termed easy financial circum- 
stances. He was a rancher and stockman, owning a large ranch, 
with stock and other personal property, and having his home 
in Reno. His ranch was under mortgage for $15,000, but the 
loan was not due for nearly a year and a half, and the evidence 
tended without controversy to show that his ranch was worth 
at least twice the amount of the mortgage, while he had to his 
credit in the bank at the time of his death a balance of something 
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over $800, and nothing was shown to indicate that he was at 
the time to any extent disturbed over business affairs. He was 
between 47 and 48 years of age, a large, strong, robust man, in 
good health, and of uniformly cheerful disposition; lived very 
happily with his wife and family, consisting of a number of 
children—“an ideal family life,” as testified by the minister of 
his church,—attended church frequently, and a fraternal organ- 
ization of which he was a member. The evidence disclosed that 
he had returned only two days before his death from a visit with 
his wife and other members of his family to the opening of the 
Panama-Pacific Exposition in San Francisco, where he had en- 
joyed himself, and appeared very cheerful and happy throughout 
the trip. He had been in his bank the day before his death, and 
the president testified that he appeared perfectly normal in man- 
ner; while on tlre morning of his death he was up and about the 
house as usual with his family, dressed the baby, helped his wife 
in the kitchen, and was in his usual cheerful mood at the break- 
fast table; and a friend who met and talked with him for several 
minutes on the street, when he was on his way to the scene of his 
death, testified that he had never appeared more cheerful and 
contented. It appeared, moreover, that he did not seek or apply 
for the insurance involved, it having been taken out at the solici- 
tation of an agent of the defendant; and there is no suggestion 
that at the time the policy was issued, or at any other time, the 
idea of self-destruction was even remotely entertained. So much 
on the question of motive. 

The body of the deceased was first discovered by one Lalonde, 
a sheep shearer temporarily stopping at the time in Sparks. He 
testified in substance, that he was walking on the railroad track, 
and saw deceased lying in the cut and heard him breathing 
heavily ; that, thinking there was something wrong, he called to 
two other men whom he saw in the vicinity, and they all went 
down to where deceased was lying, or within a few feet of where 
he lay, saw the pistol near the body, and, concluding that he had 
shot himself, went to a nearby point and telephoned to the sheriff, 
and when they returned to the place where the body lay, life was 
extinct. These three men, Lalonde, Brown, and Rodolph, after- 
wards testified at the inquest as to the fact of finding the body, but 
they had disappeared before the trial, and could not be found 
or produced, and their testimony as taken before the coroner was 
read by consent. No definite effort, so far as appears, was made 
at the inquest to identify these men as to their permanent place 
of abode, their character, antecedents, or mode of life, nor as to 
how they came to be in the vicinity at the time. They testified 
that they were out walking and just happened to meet there. 
One of them testified that they heard no report of a gun. 

The evidence tended to show that the ground where the body 
lay was sandy and damp, and of a character to clearly show the 
impression of footprints, and there were certain footprints tes- 
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tified to by the officers as having been found about the body. 
They differed somewhat, however, as to the results of their 
observations in this regard. The coroner testified that “the only 
tracks were the footprints of one person that led to where the 
body lay”; that he saw no others. The sheriff testified: “Arriv- 
ing at the scene, I found three tracks leading down to where the 
body was lying; one track leading to the spot, and two other 
tracks leading to within eight or ten feet of the spot. Those 
tracks turned and went back, making altogether five lines of 
tracks, three going and two returning. * * * I saw no tracks 
other than what I have mentoned.” ‘The undertaker, who accom- 
panied the officers, stated: “I observed a few tracks coming from 
the east toward the body. I didn’t take much interest in that; 
I was interested in other matters.” No effort was made to 
identify the tracks or footprints testified to as leading up to the 
body as those of the deceased, nor was it clearly shown whether 
those particular tracks stopped at the point where the body lay 
or were retraced. Moreover, the inquiry as to the character of 
the soii and evidence of tracks was directed generally to “the 
ground where the body lay,” and the fact was not developed 
whether the condition of the wagon road running through the 
cut was such that footprints of one walking in the roadway could 
be readily discerned or followed. 

Ex-Sheriff Burke, superintendent of state police at the time 
of the death, an experienced officer, testified to making an ex- 
amination of the place where the body was found and its im- 
mediate surroundings, on Sunday, the day after the death, for 
any indications of other persons having been in the vicinity; and 
he stated at a point about 100 to 125 feet from where the body 
lay, just across the railroad track, he found tracks in the soft, 
sandy ground, “and observed a place where some one had been 
lying down.” 

There was a discrepancy in the evidence as to the condition 
of the pistol found by the body of the deceased and the number 
of unexploded shells it then contained. The shopkeeper who sold 
the weapon to deceased testified that when deceased bought the 
pistol he asked him how it worked and to load it; that he in- 
formed him that he had but nine cartridges on hand, while the 
weapon carried more, but deceased said that would be enough, 
and they were inserted in the magazine before he took the weapon 
away. ‘There was produced in evidence at the trial the pistol 
with eight unexploded cartridges and one empty shell, and the 
sheriff testified, in substance, that when he picked the weapon up 
from the ground the hammer was back—that is, the gun in a 
position to shoot by pulling the trigger—with a shell in the 
chamber, the others in the magazine, and one empty shell lying 
on the ground; that he removed the magazine and the shell from 
the chamber, picked up the shell on the ground, and turned them 
over, with the weapon, to the coroner, from whose custody they 
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were produced. It was developed on his cross-examination that 
his testimony at the inquest, as reported in the certified transcript 
of the proceedings, differed from this in one or two significant 
respects. It there appeared that, when he was there being ex- 
amined about the condition and contents of the pistol when picked 
up, these questions were put and answered :— 

“Q. Is this in the same condition that it was? A. No; I removed 
the shell from the chamber, and there are nine shells in the 
magazine. Q. Is it in the same condition? A. It is in the same 
condition with the exception that the safety was on the trigger ; 
I took the shell out of the chamber, and there are nine in the 
magazine.” 

And it was shown in this connection that with the “safety on 
the trigger” the hammer could not be drawn back or cocked or 
the weapon exploded; that in that condition the weanon was 
harmless. 

As suggested the autopsy was not carried to a point sufficient 
to disclose the character of the missile making the wound, if 
missile it was. ‘The surgeon conducting it, as indicated from his 
evidence, assuming apparently that the wound was the result of 
a gunshot and was sufficient to cause death, made no further or 
more definite examination as to the producing cause of the 
wound in the throat. The scalp was turned down sufficiently to 
disclose the nature of the fracture of the skull, but the brain 
cavity was not opened, nor, so far as appears, was a probe used 
to search for a bullet, the operator contenting himself with in- 
serting his finger in the opening in the throat. Accordingly the 
evidence did not disclose whether there was a bullet in the brain, 
or, if there was, that it was of the same caliber as the empty 
shell found by the body. Moreover, there was apparently no 
effort made to ascertain whether the pistol, when picked up, 
bore any evidence of having recently been discharged, such as 
burnt powder or otherwise. 

One other circumstance remains to be noticed to which much 
significance is attached by the plaintiff. When the body of the 
deceased was brought home from the coroner’s, there was observed 
by members of the family on the forehead, over the right eye, 
just at the line of the hair, and partly covered by it, evidence of 
an injury variously referred to by the witness as “ a dent,” “a 
depression,” or “a scar,” which the evidence tended to show had 
never before been observed by the members of deceased’s im- 
mediate family or others acquainted with him, including his 
family physician, who had attended the family for 11 years. It 
was described by the different witnesses as being all the way 
from an inch and a quarter to two or more inches in length, and 
three-sixteenths to a quarter of an inch deep—of sufficient depth 
and length, as one or two expressed it, to partly lay the little finger 
in it—but with little, if any discoloration. It was first observed 
by the undertaker at his undertaking rooms, who said he thought 
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it a scar and paid no particular attention to it, but he testified that 
it was not caused by moving the body or handling it after death. 
The family physician characterized it as a bruise or scar, ap- 
parently made with a blunt instrument, which it had taken con- 
siderable force to produce—sufficient to knock a man down and 
perhaps render him unconscious—but as to how recently it had 
been inflicted, he stated it was impossible definitely to say, for the 
reason that such a wound, if inflicted when death shortly ensues, 
does not take on the same appearance or characteristics as under 
other circumstances; that the blood, being stopped in its circula- 
tion, has not the same tendency to extravasate or cause discolora- 
tion, as on a living person, and particularly in an injury to the 
scalp, where the cappillaries are not profuse. There was no 
evidence tending more definitely to disclose when or how this 
injury was inflicted upon the deceased. 

[1] These are, in their material substance, the circumstances 
bearing upon the manner in which the deceased came to his death. 
Can it be justly said that, when considered as a whole, they point 
so inevitably and certainly to the conclusion of self-destruction 
that the jury, as reasonable men, were not justified in adopting 
a contrary view; and that their finding is so lacking in substantial 
support in the evidence that it is now the duty of the court tc 
set it aside? With a full appreciation of the responsibility, sc 
strongly impressed by counsel as resting upon the court, to super- 
vise the verdict, and see, so far as lies within the proper exercise 
of its power, that it speaks the truth, I feel constrained to answer 
the inquiry in the negative. 

Before discussing the facts, it will be well to have in mind the 
pinciples which must control in their consideration. 

[2] Primarily, the presumption is aginst self-destruction, and 
it is one of the strongest presumptions with which courts have to 
deal. Being, as it is, entirely opposed to natural instinct to 
deliberately take one’s own life, the fact will never be inferred 
unless.the evidence is such as to fairly exclude every other reason- 
able hypothesis as to the cause of death. Of course, the presump- 
tion will not prevail against clear and definite proof; but if the 
circumstances are consistent with any other reasonable theory, 
the latter must be adopted to the exclusion of that of suicide. 
These principles have become axiomatic in their application. 
Elliott on Evidence, §§ 2393-2394. The rule is thus stated by 
that learned author in the last section :— 

“No general or definite rule can be stated as to the extent or 
degree of proof considered sufficient to establish the theory of 
suicide. It is evident that it must be sufficient to overcome the 
presumpton against the voluntary taking of one’s life. And if 
the circumstances proved to establish the theory of suicide leave 
a reasonable hypothesis that death resulted in any other manner, 
the evidence will be regarded as insufficient. A general rule might 
be formulated to the effect that the preponderance required of 
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the insurer in order to overcome the proof and presumptions 
against suicide must be such as to exclude with reasonable certain- 
ty and hypothesis of death by accident or by the act of another.” 

And as illustrating the strength of the presumption the author 
states in secton 2392 :— 

“The presumption of law is always against suicide. This pre- 
sumption is so strong that the courts require some evidence of 
an intention of suicide, as the intent is regarded as the gist of the 
act. ‘This presumption against suicide is also strong enough to 
rebut the usual and natural inferences that might arise from the 
conditions and circumsances ordinarily pointing to suicide. Thus 
where the assured was found dead, lying on his back with a 
pistol in his right hand, which was lying across his breast, and 
there was a pistol or gunshot wound in his right temple, this was 
held insufficient evidence of suicide.” 

As graphically stated by the Supreme Court of Kentucky in the 
leading case of A%tna Life Insurance Co. vs. Milward, 118 Ky. 
716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092, discussing 
the reasons underlying the presumption :— 

“The love of life is instinctive; self-preservation is its first, 
as it is its strongest, law. In the absence of mental derangement, 
of any known fact calculated to unseat the judgment and to over- 
come the love of life, the inquiring mind naturally and properly 
looks for other causes of the deed when death by violence occurs. 
When all the facts are inconsistent with the theory of suicide, 
except simply that of the dead body in the presence of its in- 
strument, it would be unnatural and illogical to confine the inquiry 
to that accident, and declare the death suicide. The act of suicide 
is not only unnatural, but is highly immoral and criminal. The 
presumption of law is against it; so is the presumption of fact.” 

[3, 4] It is true that the presumption is likewise against 
murder or the intentional taking of the life of another. Ac- 
cordingly, if the evidence be such as to warrant the inference 
either of suicide, murder, or accident, the presumption myst al- 
ways be in favor of the latter (Starr vs. Insurance Co., 41 Wash. 
199, 83 Pac. 113, 4 L. R. A. [N. S.] 636; whereas, if the circum- 
stances exclude the theory of accident, but are consonant with 
either murder or suicide, the question must be left to the jury 
to determine as between those two conflicting causes. Atna Life 
Ins. Co. vs. Milward, supra. 

Examining the cicumstances with these principles in view, I 
think it will readily be seen that the case is not one where the 
court would either have been warranted in granting an instructed 
verdict or be justified in setting at naught the finding of the 
jury. 

The three facts most strongly dwelt upon by defendant in 
support of the theory of suicide are, naturally, the character of 
the death wound, the purchase of the pistol by deceased so im- 
mediately preceding death, and the finding of the weapon in 
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close proximity to the body. As indicated above, these circum- 
stances, picked out of the whole body of the facts and isolated 
from their associated surroundings, undoubtedly tend to lead the 
mind, as matter of first impression, to the inference of self- 
destruction; but it will be found that when considered in the 
light of precedent they are not even, taken by themselves, to be 
regarded as of significance so unerring as to necessarily negative 
the theory of death occurring in some other manner. Many cases 
may be cited based upon circumstances of very similar import, 
and pointing to suicide with a degree of apparent certainty sub- 
stantially as strong, and in some aspects perhaps even stronger, 
where the courts have refused to hold that the jury were not 
justified in finding against the theory of self-destruction. 

Thus, in A&tna Life Insurance Co. vs. Milward, supra, the 
following facts, as stated by the court, were presented, which, it 
will be observed, present a case as strikingly significant of suicide 
in many of its features as the present :— 


“The insured was found dead from the effects of a pistol shot 
wound in the head. His body, partially disrobed, as he had 
slept, was discovered lying in a small porch or entry, which was 
partially inclosed, at the rear of his residence. By his side were 
two pistols, both loaded, but in one a discharged cartridge. The 
shot entered his head on the left side, behind the ear, and passed 
through in nearly a straight line. The two pistols were lying 
rather to his right side. He was right-handed. His domestic 
relations were apparently pleasant, being happily married. He 
had also two young children. His health was good. His mer- 
cantile business was prospering satisfactorily. He was about 34 
years old, and a man of good habits and character. The shot 
which killed him was fired about dawn, November 21, 1900. It 
was heard by but one person, who testifies in the record. The 
tragedy was unseen by any witness in the case. Appellee, widow 
of deceased, and her two infants slept in an upstairs room, but 
were not aroused by the shot. There were no other evidences 
of violence, nor in the presence of another person at the scene 
of the killing. The backyard, where it occurred, had walks lead- 
ing to it which were paved, and would not for that reason 
have shown tracks. One of the pistols probably belonged to de- 
ceased, or had recently been in his possession. It was a nickle- 
plated Iver-Johnson revolver. The other, a blued-steel barrel 
pistol, was not identified as to its ownership. It was from the 
latter the fatal shot was fired. There was some evidence that the 
insured was a man of intense application to business, was of a 
nervous temperament, that he had a year or so previous to his 
death consulted a physician, who had advised him to take a rest 
on account of nervous exhaustion or depression, and that he took 
a vacation of two or three weeks in the Northwest. After his 
return the physician found him restored to health, and quit 
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treating him. A few days before his death deceased complained 
of pain in the back of his head.” 

Discussing these facts, the court say :— 

“Appellant argues that the verdict is flagrantly against the 
evidence, because, it is contended the evidence, of which the fore- 
going is a fair epitome, shows clearly that the death was suicide; 
or, in any other view of it, * * * fails to show that the 
death was caused by accidental means, and therefore there was 
a failure of proof on behalf of the plaintiff. As indicated, the 
evidence is wholly circumstantial. It may none the less point 
as unerringly to a correct conclusion as if detailed by eye- 
witnesses. * * * . Circumstantial evidence tells the story of a 
past transaction by the similitude between the things shown to 
have been done and what, in the experience of mankind, has been 
found to be generally the cause or result of similar occurrences. 
From these the mind deduces the most probable cause of the 
occurrence in question. The result of this process of reasoning 
has been found to be so unvarying as to justify its adoption as 
a rule of evidence. The jury were authorized to apply to the 
facts detailed their knowledge of human nature, and to indulge, 
in aid of deduction predicated upon the established facts, those 
presumptions which common experience has established, and 
which, therefore, the law allows.” 

And it was held that, viewing the evidence in the light of 
these presumptions, the jury were justified in reaching the con- 
clusion that the death occurred from a cause other than suicide, ' 
and that it could not be said that in this process of reasoning the 
jury were required to “guess” the cause of death. 

In Kornig vs. Western Life, etc., Co., 102 Minn. 31, 112 N. W. 
1039, the facts were, in substance, these: 

The deceased was a man of cheerful disposition, living happily 
with his family, a kind father, and devoted to his children. He 
had been moderately successful in business, and immediately be- 
fore his death was in possession of a considerable sum of money, 
amounting to several thousands of dollars. There was testimony 
to the effect that he had slept and lived at home, and got his 
meals at home, where he had all his things, including his clothing ; 
that his wife had seen him on the day of his death and daily for 
some time before; but it further appeared that from the Ist day 
of March up to the 12th day of April, the day of his death, he 
had had a room rented in a house in Minneapolis. There was 
evidence tending to show that on the day of his death he had 
had trouble with the woman of the house where he had the room, 
and that he had shot her; that she ran into the street for assist- 
ance, and that thereupon the officers entered the premises and 
found deceased dead upon the floor. 

As stated by the court :— 

“He was lying on his left side, with his left cheek on the floor, 
his left arm beneath the body, the legs bent at the knees and 
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drawn up, and the right arm so that the hand was on his leg. 
Loosely gripped in his hand was the revolver, the muzzle of 
which projected between and below the legs, so that it was visible 
to one standing in the doorway. In the right side of the head 
was a bullet wound, about an inch and a half back of the ear. 
The trend of the bullet was downward and backward. Two or 
three cartridges remained in the revolver, which was of a .38 
or a .32 caliber. T'wo or three empty cartridge shells had been 
extracted from it. Only a small amount of money and some 
papers were found on the person of the dead man. No one was 
found in the building in any wise connected with the death of 
insured.” 

Upon these facts it was said by the court :— 

“The defendant insists that the testimony demonstrates that 
this was a case of suicide, pure and simple. The law on this 
subject is well-settled. There is little controversy as to its formula 
and a singular unanimity in its application. * * * It is the 
defendant who must, when circumstantial evidence is relied 
upon, establish such facts as preclude the hypothesis of natural, 
violent, or accidental death. ‘The burden of proof does not rest 
on the paintiff to establish such facts as demonstrate or justify 
the theory of death otherwise than by the hand of the insured 
himself, in order that the jury may find against death by suicide. 


‘It is not material that ‘there was not enough evidence to say 


that murder was done.’ O’Rear, J., in A&%tna Life Ins. Co. vs. 
Milward, 118 Ky. 716, 82 S. W. 364, 365 (and see cases collected 
at page 366), 68 L. R. A. 285 [4 Ann. Cas. 1092]. Moreover, 
where the cause of death is in doubt, there is a presumption of 
law against death by suicide. It is true that there is a correspond- 
ing presumption against death by crime. The result of the rule 
in such a case as this is, as has been well said by Cassoday, C. J., 
in Rohloff vs. Aid Association, 130 Wis. 61, 109 N. W. 989, 991: 
‘Can it be said as a matter of law that the inferences or con- 
clusions to be drawn from such facts are so clear and unambigous 
that reasonable men, unaffected by bias or prejudce, would agree 
that the deceased intentionally shot himself? ” 

And it was held that the jury were justified in finding that the 
case was not one of suicide. 

In Fidelity & Casualty Co. vs. Love, 111 Fed. 773, 49 C. C. A. 
602, the facts are sufficiently indicated in the discussion of their 
effect by Judge Selby, writing the opinion for the Court of 
Appeals, sustaining the judgment for the plaintiff, where he 
says :— 

“Whether Noah committed suicide or not was a question of 
fact. He was found dead on his bed, only partly dressed, with 
his feet on the floor, with a pistol loosely grasped in his hand. 
There was some evidence as to the range of the ball that passed 
through his head, which tended, or at least was offered, to show 
that he did not fire the fatal shot. But if it be conceded, as the 
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weight of the evidence seemed to show, almost, if not quite, con- 
clusively, that the deceased held the pistol that fired the shot, 
it is not absolutely certain that he committed suicide. No one 
saw the shooting. Whether it was accidental or intentional is a 
matter of surmise. There is evidence tending to show that he 
was despondent and probably tired of life, and evidence tending 
to the contrary. There is conflict even as to the wound and its 
location. The evidence is not entirely inconsistent with the 
theory of accidental killing. * * * The evidence is presented 
in detail and at length in the record, and it would serve no useful 
purpose to state it. In a case very much like this one in many 
of its features, the Supreme Court has recently held that the 
trial court did not err in submitting the question of suicide to 
the jury. Supreme Lodge vs. Beck, 181 U. S. 49 [21 Sup. Ct. 
532, 45 L. Ed. 741].” 

There are other interesting cases that might be referred to, but 
it would subserve no useful purpose to discuss them. In all of 
them the facts were strongly, but unsuccessfully, urged by the 
insurer as practically demonstrating suicide. See, also, National 
Union vs. Fitzpatrick, 133 Fed. 694, 66 C. C. A. 524; O’Connor 
vs. Modern Woodmen, etc., 110 Minn. 18, 124 N. W. 454, 25 
L. R. A. (N. S.) 1244; Metropolitan Life vs. De Vault, 109 Va. 
392, 63 S. E. 982, 17 Ann Cas. 27. 

Illuminated by the reasoning of these cases, the sinister sig- 
nificance of the facts relied on as making in favor of suicide is 
greatly modified, if not largely negatived; and when they are 
considered, as they must be, with all the concomitant circum- 
stances, it is impossible, with a just appreciation of the reason- 
able deduction to be drawn therefrom, to say that the jury were 
not warranted in the conclusion reached by them. The one 
respect in which the instant case can in an essential respect be 
differentiated from the facts presented in any one of those above 
cited is in the peculiar character and location of the injury caus- 
ing death. But, in the first place, it would be going far to say 
that such a wound, even if definitely shown to have been produced 
by deceased’s pistol, could not have been the result of accident 
——from a careless handling or examination of the weapon— 
especially in view of the fact, which the evidence tends to dis- 
close, that the deceased was unfamiliar with its working. But 
conceding that that theory is not sufficiently probable as the 
basis of a verdict, to make it reasonable, very clearly the facts do 
not exclude the theory of the injury having been received at the 
hands of another. It may readily be conceived that it could have 
been inflicted in a close, deadly struggle with an assailant, or 
after deceased had been knocked down—the weapon being in- 
serted in his mouth to stifle his cries for help or to deaden the 
sound of the explosion. And to account for the absence-of any 
indications of a struggle where the body lay, and the condition 
of the clothing, it might well be that the assault was committed 
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on the railroad track or at some other point where evidence of 
a struggle would not be left, and the body carried to the cut and 
there disposed as found for the very purpose of indicating suicide. 
‘The jury may well have reasoned in this way, and it would not, 
as contended, involve a resort to surmise or speculation, but 
merely legitimate deduction from the circumstances. Attna Life 
ins. Co. vs. Milward, supra. 

So far as the purchase of the pistol is concerned, it is not 
of controlling significance. It may have been dictated from any 
one of many considerations in no wise connected with the purpose 
by deceased to take his own life. He may have been aware that 
he was going on a dangerous errand and might need protection. 
And as to the finding of the weapon by the body, that is a feature 
characterizing so many cases of death by violence as to carry 
necessarily little weight. As said by the court in Kornig vs. 
Western Life, etc., Co., supra, in discussing the circumstances of 
a revolver found loosely gripped in the right hand of the de- 
ceased :— 

“In the nature of things, this circumstance is by no means 
conclusive. Nothing is more common in the history of crime 
than to place the means of death near or in the hands of the 
victim. The revolver was not shown to have belonged to the 
deceased, nor to have been formerly in his possession. In many 
reported cases in which the insurance companies have sought 
to avoid liability on the theory of suicide, the presence of a pistol, 
in connection with other circumstances, has been held by the 
courts not to sustain the defense. The fact that a pistol was 
found in the hand of deceased is not conclusive. In Leman vs. 
Manhattan Life Ins. Co., 46 La. Ann. 1189, 15 South. 388, 24 
L. R. A. 589, 49 Am. St. Rep. 348, a man without physicial or 
mental disturbance or financial or family trouble and in good 
spirits was found dead with a pistol wedged in the bed of his 
thumb. The verdict for the beneficiary was sustained. In 
Travelers’ Ins. Co. vs. Nitterhouse, 11 Ind. App. 155, 38 N. E. 
1110, the beneficiary recovered, although the deceased was found 
with a bullet hole near the center of his forehead, and with a 
self-cocking revolver in his right hand; the last three fingers rest- 
ing on the handle, the index finger on the trigger, and the thumb 
just back of the hammer. In very many other cases beneficiaries 
recovered notwithstanding the presence of the revolver in the 
immediate vicinity of the deceased.” 

Another circumstance should not be overlooked. The pistol 
found lying by the deceased was a modern high-power weapon, 
carrying, as the evidence discloses, steel jacketed cartridges of 
great penetrating force, and yet, as we have seen, the projectile 
fired into deceased’s brain, if such was the cause of the wound, 
made no exit. There are other considerations of a minor 
character arising upon the evidence, tending, in a greater or less 
degree, to negative the theory of suicide; such, for instance, as 
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to how, as the body lay, blood could have gotten on the elbow 
of his coat. They need not be all here adverted to, since it is 
not now so material how, in fact, the deceased came to his death, 
as it is that the evidence be shown to involve some reasonable 
theory of death other than self-destruction; and it would seem 
that what has been suggested, when taken in conjunction with 
the very potent although negative circumstance that there is an 
entire absence of anything in the evidence tending to disclose 
motive, establishes such a case. 

[5] The absence of motive, as in a crime, while in no wise 
conclusive, is, notwithstanding, a consideration which enters 
strongly into the sum of evidence to be considered, in an effort 
to establish suicide from circumstances. 

Thus, in Modern Woodmen vs. Kozak, 63 Neb. 146, 88 N. W. 
248, discussing the absence of motive, it is said :— 

“But there is another fact of which the jury could have been 
ignorant, namely, the absence from the record of all evidence 
tending to show a motive inciting to self-destruction. Self-murder 
is abhorrent to the mind, and common observation teaches that 
normal men are not driven to the desperation of suicide without 
some exciting cause of more than ordinary magnitude.” 

And see note to Modern Woodmen, etc., vs. Kincheloe, 175 
Ind. 563, 94 N. E. 228, 28 Ann. Cas. 1913C, 1259, 1262. 

As a result, and after a more than usually painstaking con- 
sideration of the record in this case, I am satisfied that there was 
that in the circumstances presented to the jury to fully warrant 
the verdict rendered; and that to. set their verdict aside would, 
in effect, be to deny the plaintiff her constitutional right to have 
the jury pass upon the facts. 

This conclusion renders it unnecessary to consider the plain- 
tiff’s motion to dismiss the petition for want of due service. 

A new trial will be denied. 


—--- O0e 





COURT OF CHANCERY OF DELAWARE. 


KINGSTON et AL. 


vs. 


HOME LIFE INS. CO. OF AMERICA et aL.* 


7. INSURANCE—INSURANCE COMPANIES — CONTRACTS — VA- 
LIDITY. 

A contract whereby defendant was to furnish insurance company, en- 
gaged in writing industrial policies, with funds to secure new business, 

is not illegal or unfair as to the insurance company, which was a new 


* Decision rendered, Apr. 19, 1917. 101 Atl. Rep. 898. 
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corporation, and which needed. such funds, as it could not legally use 
its capital stock for working capital, as a working surplus would be 
slowly built up, and as the contract provided that repayment should 
be made only out of the surplus of the company above a fixed amount, 
unless it should be dissolved, when payment should be made out of 
the capital stock; this being so, though the status of the loans was 
misrepresented on the books of the insurance company and defendant. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


10. INSURANCE — CORPORATIONS — RECEI VERS — APPOINT- 
MENT. 

As the only purpose of a receivership for an insurance company would 
be a liquidation of the business, as a receiver could not carry it on 
indefinitely, a receiver will not be appointed because dividends may 
have been illegally declared, where liquidation was not desired, even 
though an injunction against declaration of future illegal dividends 
must be general. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


11. INSURANCE—CORPORATIONS—IMPAIRMENT OF CAPITAL. 


As the Insurance Commissioner has extensive powers with respect to the 
conduct of an insurance company’s business, particularly with respect 
to the impairment of capital, a receiver of an insurance company 
will not be appointed because the capital may be somewhat impaired, 
when the real property of the company is correctly valued; this being 
particularly true where there was testimony that, if liquidated, the 
net value of the stock of the company would exceed its par value. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


12. INSURANCE—CORPORATIONS—R EC EI VERS—APPOINT- 
MENT. 


Where a contract by which the president of an insurance company, who 
personally assumed at its face value a worthless account, was to re- 
ceive commissions on insurance written, was not oppressive or fraudu- 
lent, a receiver will not be appointed, though the president, in making 
his report to the Insurance Commissioner, misstated the facts as to 
payment of premiums to him. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Bill by Thomas Kingston and others, as shareholders, against the 
Home Life Insurance Company of America, a corporation, and another. 
Decree for defendants. 

Bill by shareholders of an insurance company to annul contracts 
made by the company and to correct irregularities and unlawful acts of 
officers and directors. The cause was heard on bill, the joint answer of 
the two defendants and testimony and exhibits. The facts appear in, 
the opinion of the Chancellor. 


Caleb S. Layton, of Wilmington, and Thomas Raeburn White, of 
Philadelphia, Pa,. for Complainants. 

Charles F. Curley, of Wilmington, and John P. Connelly, of Phila- 
delphia, Pa., for Defendants. 


THE CHANCELLOR. 
The six complainants, all stockholders of the Home Life In- 
surance Company of America, a Delaware corporation, have filed 
their bill against that company and the Home Protective Com- 
pany, also a Delaware corporation, on behalf of themselves and 
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of other stockholders. It appears that the officers of the two de- 
fendant companies are, and for more than nine years and during 
the transactions complained of, have been the same persons, and 
during the same period a majority of the directors of the Insur- 
ance Company were also directors of the Protective Company. 
Up to 1907 the Protective Company owned practically all the 
outstanding shares of the Insurance Company and therefore 
controlled it. Afterwards, and until the latter part of 1913, the 
Protective Company sold shares of the Insurance Company at 
prices about double the par value. The shares so sold were sold 
largely in connection with policies of insurance negotiated by 
agents of the Insurance Company, the persons insured being given 
a right to take such shares. Some at least of the shares so dis- 
posed of, and others afterwards acquired by the Protective Com- 
pany, were issued pursuant to an option given by the Insurance 
Company and acquired by the Protective Company. This option 
had its origin in the action of the directors of the Insurance Com- 
pany issuing the same pay or secure to the trustee the sum so 
Bright the exclusive right to purchase one hundred thousand dol- 
lars worth of stock at par, which was then one hundred dollars 
per share and which was afterwards reduced to ten dollars per 
share. At this time one hundred thousand dollars of stock 
had been issued out of an authorized capital of two hundred and 
fifty thousand dollars. By an agreement dated April 15, 1907, 
the Protective Company purchased from Bright the entire good 
will and business of the Insurance Company and the entire out- 
standing stock, amounting to one hundred thousand dollars, at 
par ten dollars, for the total consideration of one hundred and 
fifty-five thousand dollars, and later Bright assigned to the Pro- 
tective Company the option which he had to subscribe for stock 
of the Insurance Company. At a meeting of the stockholders of 
the Insurance Company held January 21, 1908, it was by motion 
duly carried agreed that the surplus earnings, if any, be paid to 
the Protective Company “for financing the Home Life Insurance 
Company of America,” and authority was given to the directors 
to increase the authorized capital from two hundred and fifty 
thousand dollars to not exceeding one million dollars, contem- 
plating, of course, that proper legal steps would be taken for the 
purpose. At a meeting of the stockholders of the Insurance Com- 
pany held February 16, 1909, a resolution reciting the giving of 
the option to Bright, the assignment thereof to the Protective 
Company and the proposed increase of capital, and also reciting 
that the Protective Company had contributed or advanced to the 
Insurance Company moneys and securities to enable it to maintain 
its legal reserve and build up its business, and stating that the 
contributions or advances would continue as needed by the Insur- 
ance Company and be returned out of surplus earnings, and ex- 
tending the option to include the entire capital stock, was adopted 
by the stockholders. 
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In explanation of the advances or contributions made by the 
Protective Company to the Insurance Company it was stated in 
the answer and shown that the moneys were needed to acquire 
new business either through soliciting agents or by reinsuring the 
risks of other insurance companies, and under the insurance laws 
the usual income of the company could not be used for such 
purpose. It was explained also that to grow rapidly it was neces- 
sary for a newly organized insurance company to make large ex- 
penditures in excess of the premiums collected by it in order to 
pay soliciting agents, and that after the business increased to 
large proportions the receipts will exceed such expenses. In other 
words, it costs a new company more to place insurance than is 
received from those insured. To enable the Home Life Insurance 
Company to so grow rapidly the Protective Company paid to the 
Insurance Company at various times sums of money. 

Finally, at the annual meeting of the stockholders of the In- 
surance Company, held February 19, 1915, a resolution was 
adopted reciting the action of the meeting of January 21, 1908; 
and that about four hundred and seventy thousand dollars had 
been received from the Protective Company by the Insurance 
Company, of which about eighty-one thousand dollars had been 
repaid; and authorizing the execution of obligations for the sums 
so contributed and advanced and those to be contributed and ad- 
vanced, with interest at 6 per centum, the obligations to be made 
payable only out of surplus in excess of ten thousand dollars 
while the Insurance Company should continue in active business 
and the obligations should not be considered a lien or debt against 
the Insurance Company, or be due or payable, except in the event 
of dissolution or retirement of the company. 


Up to 1912 the Protective Company actually held a majority of 
all the. stock of the Insurance Company, and after that time 
though it had not control as a majority stockholder, it had: and 
still has power to secure control by exercising the option to take 
stock. The Protective Company now holds about six thousand 
shares of the Insurance Company out of about sixteen thousand 
outstanding. About eighty-five hundred shares remain unissued, 
and the Protective Company has the right to take at par these 
unissued shares to the exclusion of the other stockholders. 

Between 1907 and the latter part of 1913 the Protective Com- 
pany took under its option shares of the Insurance Company at 
par and sold them in connection with insurance policies at from 
two to three times the par value, and from 1913 to 1916 took 
none. But in June, 1916, after some of the stockholders of the 
company had expressed dissatisfaction with its course, and threat- 
ened to take legal proceedings, the Protective Company took at 
par thirty-seven hundred shares of the Insurance Company under 
the option. Up to a very recent date the officers and directors of 
the Insurance Company held very few of its shares, and were 
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iarge holders of shares of the Protective Company, of which they 
were also officers and directors. 


By the bill the complainants allege that the plan of financing 
the Insurance Company by the Protective Company was fraudu- 
lent both inherently and by the method of carrying it out. The 
plan briefly stated was and is (and as to this there is no dispute) 
that the Protective Company should furnish to the Insurance 
Company money to acquire new business for the latter, and in 
return therefor the Protective Company was given a perpetual and 
exclusive right to subscribe to the stock of the Insurancé Com- 
pany at par, the Insurance Company being liable to return all the 
money advanced, with interest, only out of surplus in excess of 
ten thousand dollars, or in case of liquidation out of the assets of 
the company. 


It is alleged and shown that there were certain deceptions prac- 
ticed by the officers of the two companies, who were the same 
persons, and particularly in the entries in the books of the Insur- 
ance Company and in its reports, official statements, which were 
misleading and evidence of a fraudulent purpose. 


It is also alleged that dividends were paid otherwise than from 
earnings, and that the capital of the company had been impaired. 

[1,2] But independent of these and some other considerations, 
it should be first determined whether this agreement or option to 
purchase was valid, or invalid. If invalid, then what relief should 
be granted? For the complainants it is urged that the stock op- 
tion was in itself illegal and void, (1) because it violates the 
fundamental right of stockholders to share equally in the distri- 
bution of unissued stock, or to purchase the same upon equal terms 
and to maintain the same proportion of the control of the com- 
pany as existed prior to such issue; and (2) because it is in 
violation of the rule against perpetuities. 


Was the option contract invalid because it destroyed the pre- 
emptive right of stockholders to take the shares? The right of 
shareholders to subscribe for new shares issued by a corporation 
as an increase of its capital stock in preference to gutsiders is 
well established, and is called a shareholder’s pre-emptive right. 
1 Machen on Corporations, § 603; 7 Ruling Case Law, 176; 1 
Cook on Corporations (7th Ed.) §§ 70, 286, 614, 653. In some 
cases it has been held that the right does not exist as to the original 
authorized capital, but only as to an increase to authorized capi- 
tal. 1 Machen on Corporations, § 618. But this is not clear, and 
it is difficult in particular cases to determine what can rightly be 
called a new issue of stock, as for instance, where the authorized 
capital stock was not increased by authority of law, and the new 
issue of shares were part of the capital stock as originally au- 
thorized, but issued after a substantially long period subsequent 
to the original issue of shares. New shares cannot be issued for 
an improper purpose, as for instance, to maintain control of the 
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corporation. These principles are stated in 2 Cook on Corpora- 
tions (7th Ed.) § 614. 

[3] But these principles have no application to this case. In 
1906 Paul Bright was given the exclusive right to take at par one 
hundred thousand dollars of shares of the company without limit 
of time. At that time the legally authorized capital stock of the 
company was and still is two hundred and fifty thousand dollars, 
and one hundred thousand dollars of it had then been issued and 
was then outstanding. Those who then held shares of stock of 
the company could probably have asserted their rights in opposi- 
tion to this grant to Bright. Whether they can still do so need 
not now be considered, for none of them are complainants in this 
case. All of the complainants acquired their stock subsequent to 
the original and the later action of the company granting and con- 
firming the option, and subsequent to the meeting of the stock- 
holders thereof held in 1909, at which meeting the action of the 
board of directors in giving the original option and in extending 
it to any shares to be issued after the capital stock had been in- 
creased beyond two hundred and fifty thousand dollars was con- 
firmed by the stockholders. None of the complainants, except 
Maginnis, are shown to have had knowledge of the option prior 
to acquiring their shares. Maginnis when he bought his shares 
knew of the affairs of the company fully, and presumably knew 
of this option. 

One who acquires shares of stock of a corporation after the 
corporation by action of its officers, directors and stockholders has 
given to a stranger an exclusive right to take and pay for at par 
all of the unissued shares of the company, cannot assert as 
against the company, or the holder of the option, the general pre- 
emptive right of shareholders of a corporation. No authority 
was cited or found for or against the above proposition, but it is 
clearly sound and based on fundamental considerations. As be- 
tween the corporation and the holder of the option such a con- 
tract is valid, and can be held invalid only at the instance and for 
the benefit of a stockholder who asserts his right to take the stock, 
and whose right has been impaired by the giving of the option. 
If, however, before a particular person became a shareholder an- 
other person has acquired an option inconsistent with the pre- 
emptive right, then the latter is subservient to the former right. 
When the original contract was made between Bright and the 
company, it might have been invalid for lack of consideration; 
but when later the stockholders at the meeting in 1909 ratified it 
and extended its scope, there was then consideration based on the 
advances or other financial assistance given and continued to the 
company by the holder of the option. 

Did the extension of the option so as to make it include shares 
to be thereafter issued by the company when the capital stock 
should be increased by law invalidate the agreement, or give the 
complainants a right to have it declared inoperative in so far as 
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it limits their rights as stockholders? Probably not, for rea- 
sons hereinabove stated. But inasmuch as the limit of authorized 
capital stock has not yet been increased, the question is not now 
a vital one for the present solution. 

[4, 5] It is immaterial that some of the complainants had no 
knowledge or notice of the existence of the option before acquir- 
ing their shares, for there was no representation by the com- 
pany, or the holder of the option, respecting unissued shares upon 
which the complainants relied to their detriment or disadvantage. 
The right to take-at par stock which was salable at more than 
par did not necessarily invalidate the option; that would depend 
on circumstances. It might be so inequitable, oppressive, or un- 
just as to shock the conscience of the court, or be fraudulent or 
without consideration. But it is not clear that this contract may 
be so characterized. While Bright held the option it may not 
have been advantageous to the Insurance Company. But after it 
had been acquired by the Protective Company and that company 
had made large advances of money to the Insurance Company to 
enlarge its business and increase its profits and stability, it was 
not and is not so glaringly inequitable as to call for its annul- 
ment by this court, particularly if, as the complainants urged, 
the advances were contributions, made without expectation of 
repayment. 

For these reasons, then, the complainants are not entitled to 
have the option contract set aside or affected in so far as it relates 
to the stock of the company as originally authorized, without de- 
ciding upon their rights with respect to shares in case the capital 
stock of the company be increased. 

[6] Does the contract made by the Insurance Company with 
Bright, and subsequently assigned to the Protective Company, 
violate the rule against perpetuities? Is a contract by which one 
corporation gives an option to take and pay for at a fixed price 
all of the unissued shares of its capital stock invalid because it 
violates the rule against perpetuities? According to the authori- 
ties cited by the complainants, an unlimited option to purchase 
land is a contract in restraint of alienation of land and against 
public policy, and therefore void. Barton vs. Thaw, 246 Pa. 348, 
92 Atl. 312, Ann. Cas. 1916D, 570; London, etc., Co. vs. Gomm, 
20 Ch. Div. 562. In general the rule against remoteness in the 
time of vesting future interests applies to personalty as well as 
realty. Lewis on Perpetuities; Gray on Perpetuities, § 202. 
But almost all of the cases in which the rule has been applied to 
personalty the instrument by which the future right was created 
related to land, such as leaseholds or chattels real. In three 
Maryland cases cited the rule was applied to bequests of future 
interests in slaves. Johnson vs. Lish, 4 Har. & J. (Md.) 441; 
Matthews vs. Daniel, 3 N. C. 346; Hatton vs. Weems, 12 Gill 
& J. (Md.) 83. 


However, the real purpose of the rule was to prevent inalien- 
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ability of land; i. e., to prevent its being tied up for an unrea- 
sonably long period whereby it was kept out of commerce. Pub- 
lic policy was the reason for the rule. This was peculiarly appli- 
cable to land and interests in land. 

Has it any relation to contracts as to shares of stock of a 
private business corporation? There is no principle of public 
policy involved. It can make no diffrence to the general public, 
or to any one other than stockholders of that particular company. 
To tie up land, which is the source of all wealth, is quite a dif- 
ferent thing from giving an unlimited option to buy all unissued 
shares of a corporation doing a private business. No case has 
been produced or found which so extends the rule respecting real 
estate and interests in real estate, however sound, wholesome and 
well established the rule be with respect to land, and I do not 
feel justified in extending it to the stock option, and, therefore, 
cannot hold the option contract entirely invalid for either of the 
reasons urged. 

[7] Was the plan by which financial assistance was given to 
the Insurance Company by the Protective Company illegal or 
unfair to the Insurance Company? It was clearly shown that 
free working cash capital was very important to the rapid devel- 
opment and success of the business of a life insurance company, 
and particularly where it is issuing policies called ‘industrial in- 
surance. An important element in such success is the size, or 
number, of policies issued. Where the company is a new one the 
cost of getting new business for a time exceeds the premiums 
received from holders of the policies. The capital stock of the 
company cannot under the laws of this state be used for such 
working capital, for it must be maintained intact. The working 
capital is secured by accumulating, or acquiring surplus funds 
for the purpose, and this surplus may be obtained by contribu- 
tions thereto by stockholders as a part of their subscriptions to 
shares of stock, or from a group of stockholders. Of course, 
surplus earnings may be used for such working capital. An in- 
surance company may make earnings from several sources, e. g., 
(1) by gains on mortality; (2) excess interest earnings; (3) 
margins on surrenders and lapses, each of which have a technical 
meaning, and may be calculated with reasonable certainty. These 
earnings must be reported to the Insurance Commissioner, and 
in a stock company issuing such policies as the Home Life In- 
surance Company of America belong to the shareholders, and 
may be used to acquire new business. But as stated above, these 
sources do not provide sufficient money to obtain a rapid growth, 
and additional money is necessary and is usually obtainable by 
contributions or advances. 

The Protective Company was organized as a holding company 
and to supply such surplus to the Insurance Company and did 
make contributions or advances from time to time aggregating 
about four hundred and seventy thousand dollars, of which about 
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eighty thousand dollars had been repaid. In return for this 
financial help, the Protective Company had an exclusive right to 
take at par the unissued stock of the Insurance Company and 
the stockholders of the Insurance Company at the meeting in 
January, 1908, voted that all of its surplus be paid to the Protec- 
tive Company for such “financing.” Later the repayments were 

to be made only out of surplus in excess of ten thousand dollars, 







or in case of dissolution out of the assets of the Insurance Com- 
pany as a debt. 

In substance, then, the Insurance Company obtained from the 
Protective Company money with which to acquire new business 
under an agreement to repay the money only from its surplus in 
excess of ten thousand dollars, except in case of its dissolution, 
when the moneys furnished were to be treated as a debt due from 
the Insurance Company to the Protective Company. Was this 
unlawful or unfair? 

In simple terms, the question is whether an insurance com- 
pany may lawfully make a contract by which it borrows money 
to be spent in acquiring new business and agree to repay the 
money only out of its surplus earnings, unless the company be 
dissolved, and then the money borrowed is to be treated as other 
debts of the company are treated? 

More broadly stated the question is, whether it is wrong for 
an insurance company to borrow money to be spent to acquire 
new business? There is but one rational answer to that query. { 
It being shown that such a use of money by an insurance com- 
pany was evidence of good business management, was like sowing 
seed for a future sure harvest, and there being no evidence of in- 
efficiency in the expenditure of the money, it is not wrong for 
this insurance company to borrow money for such purpose. If 
properly spent the money brings in a crop of good business, and 
until the new business comes in the value of the company is in- 
creased by the expenditure which will bring in the profitable new 
business. It certainly is not wrong to borrow money for such 
purpose. If the borrower is not obliged to repay it except from 
the profit he makes in the use of it. Such a borrower cannot be 
made insolvent because of the borrowing of the money, for he 
cannot be made to repay it unless he makes a profit from the 
use of it. The capital of the Insurance Company could not have 
been impaired by borrowing money for such purposes in such 
manner. As explained above, it could never be impaired if the 
debt is payable from surplus, which is net profit, or earnings. 

Neither would it be impaired if payable generally, because for 
every dollar so spent for new business the value of the business 
would be increased to that extent, so that the volume of new 
business obtained from the use of the money so borrowed would 
be an asset and so balance the liability arising from the loan of 
the money. This seems a fundamentally sound and common | 
sense proposition. Furthermore, the soundness of the proposi- 
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tion was apparently shown by the calculations as to the present 
liquidating value of the business of the company based on prices 
usually paid on sales of such a business. See Schedule C of De- 
fendants’ Exhibit No. 23 and statement and testimony of Hug- 
gins in relation thereto. 

Therefore, if the above principles are sound, and they seem to 
be so, the plan by which the Protective Company advanced or 
loaned money to the Insurance Company to be used for the 
acquisition of new business and to be repaid with interest, only 
from surplus, or according to the later arrangement, only from 
surplus acquired by the Insurance Company in excess of ten 
thousand dollars, and not to be treated as a lien or debt due by 
the Insurance Company, except in case of its dissolution, was 
not invalid, fraudulent, oppressive, unfair, unreasonable, unwise, 
or objectionable in any way, so far as the Insurance Company 
and its stockholders were concerned. It would not have been ob- 
jectionable if the money had been loaned to the Insurance Com- 
pany by its president, or by its officers, or by its officers and di- 
rectors, or by any of its stockholders. Nor would it be objection- 
able if made by another corporation the officers and directors of 
which are also the officers and directors of the Insurance Com- 
pany, even if the lending company owned a majority of the shares 
of stock of the Insurance Company, for the contract itself being 
unobjectionable it is quite unimportant as to the source from 
which the money is borrowed. Indeed it would be more likely to 
be beneficial to the Insurance Company, and so to its stockholders, 
if the money was advanced by persons having an interest in it as 
stockholder or officer, for obviously the probability of its being 
used most efficiently and profitably is increased thereby. 

In this case, then, the complainants cannot base any relief on 
the fact that the Protective Company advanced money to the In- 
surance Company to be used to acquire new business under a plan 
by which the Insurance Company agreed to repay the loans only 
out of its surplus in excess of ten thousand dollars and under an 
agreement that the moneys should not be treated as a debt except 
in case the Insurance Company be dissolved. Nor would the re- 
sult be held different because the Protective Company had been 
given by the Insurance Company the exclusive right to take and 
pay for its unissued shares of stock at par, and so had secured a 
permanent power to control the Insurance Company. Neither the 
plan by which the Insurance Company was assisted financially, 
nor the method of executing it, was unfair or illegal, except as 
to the misrepresentations and concealments to be considered later. 

It is contended strongly for the complainants that the plan of 
the Protective Company for financing the Insurance Company 
must have been unfair and unlawful because so many of the deal- 
ings between the two companies were misrepresented and con- 
cealed in the books of the Insurance Company and in its reports 
to the Insurance Commissioners, the books of the Insurance 
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Company being kept by or under the direction of the same person 
or persons who kept the books of the Protective Company. It was 
shown that until 1913 advances were charged on the books of the 
Protective Company to the profit and loss account, which means 
that they were not considered as assets, or as debts to be repaid to 
the Protective Company. The books of the Insurance Company 
show no liability whatever, contingent or otherwise, to repay the 
moneys advanced, although they are shown on the books of the 
Protective Company since 1913 as an asset. In the reports to the 
Insurance Commissioners the advances were not stated as liabili- 
ties, although the Insurance Company was called upon to state in 
the report all its liabilities. There were actual misrepresentations 
in these reports as to the source from which the advances were 
received, they being called “bonus on stock.” Also misrepresenta- 
tions as to the expenditures of the moneys so advanced, payments 
of interest being entered as cost of business purchased, or agents’ 
balances and otherwise. 

These misrepresentations, concealments and irregularities of 
stating the dealings of the two corporations cannot be justified. 
If the plan of co-operation was considered fair and right, why 
conceal or misrepresent the transactions? The complainants insist 
that the purpose was fraud on the stockholders who were solicited 
to take shares. But this does not get very far if the plan be in 
fact innocent in its scope and purpose, and not unfair or unlawful. 
The deceptions, therefore, do not give the complainants any right 
to relief, which is the only question before the court. Stock- 
holders’ rights are not affected by reason of the deceptions and 
this court need not act for the Insurance Commissioner, unless 
requested to do so. It is quite immaterial, though interesting, that 
until the litigation started the officers and directors of the Insur- 
ance Company held few of its shares, while the same people were 
large holders of shares of the Protective Company. 

There can be no real doubt that there is now a binding obliga- 
tion by the Insurance Company to repay to the Protective Com- 
pany the advances from surplus in excess of ten thousand dollars. 
Even if prior to 1915 the moneys received from the Protective 
Company by the Insurance Company were contributions or gifts, 
and so not to be repaid, and were advances or loans to be repaid, 
still after the action of the stockholders at the meeting held that 
year there was no doubt but that they constituted a debt to be re- 
paid in the manner agreed upon. 

Has the investment of the stockholders been jeopardized by the 
legal payment of dividends and by an impairment of the capital 
stock? Each of these charges is grave and involves serious conse- 
quences if sustained by the evidence. 

[8] The prayer of the bill on the subject is for an injunction 
to prevent the officers of the Insurance Company from declaring 
or paying any dividend upon its stock except out of actual earn- 
ings. This may be granted without much consideration of the facts, 
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because it would be but a declaration of the statute law of the 
state which permits dividends to be paid only out of surplus or 
net profits arising from the business of the company. 

It is extremely difficult for anyone who has not had large ex- 
perence in the practices and bookkeeping theories of life insur- 
ance companies, or as an expert actuarial accountant, to decide 
what in a given case constitutes the surplus or net profits of the 
business of an insurance company. Some things seem clear even 
to me, and one is that an estimated increase in the value of the 
building owned by the Insurance Company and occupied by its 
officers and employees, however accurately the increase be esti- 
mated, is not a net profit arising from the business of the com- 
pany. If it is an investment of capital of the company its in- 
creased value when realized by a sale may perhaps be treated as 
a profit, but until realized it is surely unwise, inaccurate and 
wrong to so regard it and pay out money based on such an esti- 
mate, for it is only a guess, and if a correct one it may become 
incorrect later when the conditions which produced the estimated 
increase of value change. 

Again, a profit of the business of fifteen thousand dollars is not 
made if an officer of the company authorized to buy for the com- 
pany with its money real estate for sixty thousand dollars buys it 
for forty-five thousand dollars. The assets of the company are 
not increased, and the saving is not a profit of the business which 
can be paid out in money as dividends. 

The defendants undertook to show by an actuarial insurance 
expert that all the dividends declared were earned, and for this 
purpose a schedule with complicated calculations made for the 
purpose was submitted to prove the fact. The data of Schedule 
B of Defendants’ Exhibit No. 23 were taken from the books of 
the two companies, but the basis of a very important part of the 
calculation was arbitrarily selected by the expert, and as there 
would be differences of opinion as to this selection, the whole cal- 
culation had little probative value. Taking the fundamental fact 
as shown by the schedule and not disputed, the income was less 
than disbursements, and the attempt to explain the resultant deficit 
was not convincing. 

[9, 10] Assuming, then, that dividends were paid otherwise 
than out of the surplus or net profits of the business of the Insur- 
ance Company, what power has this court to give relief in this 
case by reason thereof? The statutory liability of those officers 
who declare the dividend could not be enforced against them in 
this cause, for they are not parties to it. An injunction against 
future unlawful payments would, of course, be made in general 
terms. But that was hardly the purpose of the bill. The illegal 
payment of dividends would not of itself justify the appointment 
of a receiver. Such payments may be part of an unlawful plan, 
or be evidence of such gross incapacity, recklessness and fraud 
as to justify this court in taking the control and management of 
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the company from its officers and directors for some useful pur- 
pose. But in this case the only purpose of a receivership would 
be a winding up and liquidation, for a receivership to carry on 
indefinitely the business of the company would be an intolerable 
suggestion, as was found by the court in Carson vs. Alleghany 
Window Glass Co. (C. C.) 189 Fed. 791, 799. 

If the complainants desire to pursue this branch of the case 
further by amendments to the prayers of the bill, it will probably 
be necessary to refer this branch of the case to an insurance ex- 
pert as Master to consider the evidence and report thereon whether 
dividends have been declared otherwise than from the surplus or 
profits of the business of the Insurance Company. An oppor- 
tunity will be given to counsel to be heard on this point before en- 
tering a decree. 

[11] Has there been an impairment of the capital of the In- 
surance Company? As evidence of the impairment of capital it 
is urged by the complainants that the value of the real state in 
Philadelphia owned by the Insurance Company, and which is 
stated in its reports to be one hundred and eighty-three thousand 
dollars, is much exaggerated and should not be in excess of one 
hundred thousand dollars; that on December 31, 1915, the sur- 
plus as shown by the last report of the company made to the 
Insurance Commissioner was about twenty thousand dollars; 
that if the real estate was overvalued more than twenty thousand 
dollars, the capital was impaired; and that if the advances by the 
Protective Company to the Insurance Company, aggregating about 
three hundred and sixty thousand dollars, constitute a debt, then 
the capital of the Insurance Company is entirely wiped out. 

From the testimony it is quite clear that the contention of the 
complainants on this point is correct. The value of the real estate 
was much too high as reported in the statements of the Insurance 
Company. Difficult as it is to estimate values even of real estate, 
it is surely unwise to value this property at one hundred and 
eighty-three thousand dollars, and it is certainly worth at least 
twenty thousand dollars less than that sum and nearer one hun- 
dred thousand dollars than one hundred and eighty-three thou- 
sand dollars. The extent of the impairment of capital is not im- 
portant here. But it does not follow that this court should for 
that reason now wind up the affairs of the company by a receiv- 
ership. The statutes of the state give to the Insurance Commis- 
sioner large powers and impose upon him important duties re- 
specting the conduct of business of insurance companies doing 
business here. The question of the impairment of capital is pe- 
culiarly for his consideration, as also would it be his duty to de- 
cide what the consequences thereof would be, and this court 
should not act so as to interfere with his official disposition of the 
facts—-certainly not in advance of his acting or refusing to act. 
There is, however, no intention of disclaiming the jurisdiction of 
this court by declining at this time to exercise it. 
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It is a notable fact, apparently established by the testimony of 
the actuarial expert, that the liquidating value of the business of 
the Insurance Company is sufficient to repay the Protective Com- 
pany all their advances and still make the net value of each share 
of the Insurance Company from about twenty-two doliars to 
, “twenty-four dollars per share, the par value being ten dollars. 
See Schedule C of Defendants’ Exhibit No. 23. There are other 
signs that the connection of the two companies has been beneficial 
rather than detrimental. This may not of itself be an answer to 
. all the charges made in the bill, but may fairly influence judicial 

discretion as to remedies. 

[12] Should the Walsh contract be annulled? It was claimed 
by the complainants that Basil S. Walsh, the president of the 
company, obtained from the company in 1905 a contract concern- 
ing commissions which was unfair to the company, and that in the 
report to the Insurance Commissioner this was concealed. It is 
true that when called upon to state in the report whether any of 
the officers of the company were paid commissions, Walsh under 
oath answered no. His explanation is that the contract had so 
far been unprofitable and for that reason he thought he was an- 
swering correctly. But this is not a satisfactory explanation. He 
assumed as worth its face value a certain worthless account owing 
to the Insurance Company, and by reason thereof the company 

t was able to make a better showing in its reports to the Insurance 

| Commissioner. In consideration of the assumption of the worth- 
less account Walsh receives a very large part of the premiums on 
commissions. It does not appear that the company is any better 
off by reason of the contract, and on the other hand it does not 
seem so grossly unfair to the company as to justify action by this 
court to annul it, if the court has a right to do so. Mr. Walsh 

has in his testimony offered to surrender his contract if it is con- 
sidered unfair. But his deceptive statement in the report is ap- 
parently the worst feature of the matter. By the testimony he did 
not vote on the motion when the board of directors decided to 
accept his proposition, and there appears to be no breach of the 
trust arising from his official position in his dealings with the 
company. Certainly the making of the eontract does not justify 
the appointment of a receiver of the company for any purpose, 
and there is no special prayer for relief as to the contract. 

On the whole, then, notwithstanding the deceptions, conceal- 

; ments and misstatements in the bookkeeping and reports to the 
Insurance Commissioner, and though dividends may have been de- 
clared other than from surplus or net profits of the business of 
the company, and even though the capital of the company may in 
a sense have been impaired, still neither one nor all of these 
misdeeds, indefensible and as reprehensible as they are, justify 
this court in taking action against the company, such as is sought, 
or any other. Some of the ills are righted by exposure, others 
may be righted by the Insurance Commissioner, and all of them 
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together do not warrant a court in taking the administration of 
the affairs of the company from the hands of its officers. 

Having determined that the stock option was not invalid, and 
that the arrangement by which the Protective Company advanced 
money to the Insurance Company was not illegal or unfair, there 
is no relief which this court can grant to the complainants, except 
an injunction againt declaring dividends except out of surplus or 
net profits. 

It should be commented that the books and papers of both de- 
fendant companies have been voluntarily laid open to full inspec- 
tion by the complainants. 

Unless, therefore, the complainants be given some relief based 
on the payment of dividends, the dismissal of the bill would 
follow. 

Inasmuch as the concealments and deceptions in the reports 
made by the Insurance Company were probably largely responsi- 
ble for litigation, a part at least of the costs should be put on the 
two defendants, for the identity of their managers imposes on 
each of them a responsibility for the situation. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


HAYES 
US. 


PENN MUT. LIFE INS. CO. et au.* 


INSURANCE—LIFE INSURANCE—CANCELLATION — MISTAKE. 


Plaintiff may not have the policy on his life, payable to his wife or her 
personal representatives, at the end of thirty years or at his death if 
he died sooner, eee, and the premiums paid returned, on the 
ground of there having been no meeting of the minds of the parties, 
he having mistakenly understood that it would be payable to him if 
he lived to the end of the endowment period; it having been in ac- 
cordance with his application for a thirty-year endowment policy for 
the wife’s benefit; the insurer not having contributed to his mistake, 
and he having failed to examine it for years, till after his wife’s death, 
during which time she was protected by it. 


(For other cases, see Insurance, Dec. Dig. § 248.) 


Report from Supreme Judicial Court, Suffolk County. 

Suit by Walter L. Hayes against the Penn Mutual Life Insurance 
Company and others. Demurrers to the bill were overruled, and the case 
reported to the full court. Demurrers ordered sustained. 


* Decision rendered, Sept. 14, 1917. 117 N. E. Rep. 191. 
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Henry R. Scott, of Boston, for Plaintiff. 
Arthur H. Brooks, of Boston, for Respondent Penn Mut. Life Ins. Co. 
Geo. Hoague, of Boston, for Respondent Mary S. H. Rouse. 


DeCourcy, J. 

The defendant insurance company, on December 4, 1886, issued 
a thirty-year endowment policy of life insurance on the life of 
the plaintiff, by which it agreed to pay to Fannie F. S. Hayes, 
wife of the insured, her executors, administrators or assigns, the 
sum of $5,000 on the first day of December, 1916; or, if said 
Walter L. Hayes, the insured, should die before that time, then to 
make said payment to his said wife, her executors, administrators 
or assigns. The policy has remained in force by the payment of 
annual premiums alleged to have been made by or on behalf of the 
plaintiff. Fannie F. S. Hayes died March 27, 1912. In March, 
1914, the plaintiff brought a bill in equity alleging that it was his 
intention and that of the defendant insurance company to have 
the policy made payable to himself at the maturity of the endow- 
ment period, and payable to his wife only in the event of his death 
before that time; but that, by the mutual mistake both of himself 
and the company, the policy was made out in its present form, 
payable to his wife, both in the event of his death during the 
thirty years, and at the expiration of the endowment period; and 
he sought to have the policy reformed and made payable to him 
at the maturity of the endowment period. A trial was had before 
a single justice of this court, who found that the policy issued was 
exactly in accordance with the terms of the plaintiff’s application, 
and that the insurance company made no mistake in issuing it in 
the present form, and the bill was dismissed. On appeal the de- 
cree was affirmed. Hayes vs. Penn Mutual Life Ins. Co., 222 
Mass. 382, 111 N. E. 168. 

By the present suit the plaintiff seeks to have the policy can- 
celled and the premiums repaid to him on the ground that he 
mistakenly understood that the policy was to be made payable to 
himself in the event that he lived to the end of the endowment 
period; and that as a result of this misunderstanding “there was 
no full and complete meeting of the minds of the parties and 
therefore no real contract between them.” The plaintiff’s writ- 
ten application called for a thirty-year endowment policy, for the 
benefit of his wife. There was no uncertainty or ambiguity as 
to the kind of policy applied for. The insurance company had no 
reason to suppose that the plaintiff, an experienced business man, 
meant by the word “endowment” something different from its 
ordinary recognized meaning in insurance contracts; and it issued 
the contract which the plaintiff apparently intended to have, as 
indicated by the language he used. If he misapprehended the 
meaning of the term “thirty-year endowment policy,” the insur- 
ance company was not aware of it, and admittedly did not con- 
tribute to such mistake by any fraud or misrepresentation. The 
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binding force of the contract cannot be affected by the alleged un- 
disclosed mistake of the plaintiff. See Boyden vs. Hill, 198 Mass. 
477, 85 N. E. 413. 

This thirty-year endowment policy was issued in 1886. It was 
for the benefit of the plaintiff’s wife. For more than twenty-five 
years annual premiums were paid, and the defendant company 
was liable to Mrs. Hayes in the event of the plaintiff’s death dur- 
ing that period. Although Mrs. Hayes was protected by the. 
policy during all those years, the plaintiff now seeks a return of 
the premiums, alleging that neither he nor his wife examined or 
read the policy at any time, and so failed to discover that the in- 
surance money was payable to Mrs. Hayes or her representatives 
at the maturity of the endowment period. Having accepted the 
policy, they cannot deprive the insurance company of its rights 
thereunder by merely neglecting to read it. It would be inequi- 
table now to compel the company to pay back the premiums for 
which it has given an equivalent as above stated, solely because 
the plaintiff did not take the trouble to read the policy and ascer- 
tain his rights under it until after his wife’s death. Johnson vs. 
N. Y., N. H. & H. R. R., 217 Mass. 203, 104 N. E. 445; Ameri- 
can Express Co. vs. U. S. Horse Shoe Co., 244 U. S. 58, 37 Sup. 
Ct. 595, 61 L. Ed. —. 

The bill seeks in the alternative to give the plaintiff an equitable 
lien upon the_proceeds of the policy to the extent of the premiums 
paid by or for him. His bill, however, proceeds on the ground 
that no contract was made and hence the policy should be can- 
celled As under the allegations of the bill there is no ground for 
cancelling the policy it should be paid in accordance with its terms, 
and the insurance company should not be kept in court for the 
purpose of establishing a possible claim as between the plaintiff 
and his daughter Mrs. Rouse on this bill without intimating that 
there is any. It follows that the demurrers should be sustained, 
and it is 


So ordered. 
-- ©0@ —— —— 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, SARATOGA COUNTY. 


DOHERTY 
US. 


MUTUAL LIFE INS. CO. or New Yorx.* 


2. INSURANCE—LIFE INSURANCE—FAILURE TO PLEAD MIS- 
REPRESENTATION. 


In suit on a life policy, where the insurer did not plead in its answer in- 
sured’s misrepresentation in answer to a question relating to whether 


* Decision rendered, September, 1917. 166 N. Y. Supp. 838. 
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he had ever been treated in any asylum or sanitarium, such misrep- 
resentation cannot be considered. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE—LIFE INSURANCE—FALSE ANSWER IN APPLI- 
CATION—SUFFICIENCY OF EVIDENCE. 


In suit on a life policy, evidence held to sustain finding that insured had 
been treated for alcoholism. 


(For other cases, see Insurance, Dec. Dig. § 655[3].) . 
4. INSURANCE — LIFE INSURANCE—AVOIDANCE OF POLICY— 
FALSE ANSWER IN APPLICATION. 


Where insured, applying for life insurance, the application forming part 
of the policy, falsely answered that he had not been treated for al- 
coholism, the false answer, being material to the risk, voided the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


Action by Anna Doherty against the Mutual Life Insurance Company 
of New York. Complaint dismissed. 


Clarence E. Sutherland, of New York City, for Plaintiff. 
Frederick L. Allen and Murray Downs, both of New York City, for 
Defendant. 


WHITMYER, J. 

On July 1, 1913, defendant issued a policy of insurance for 
$1,000 on the life of one James Doherty, of Palmer, Saratoga 
County, N. Y., payable to his wife, the plaintiff. He died on 
December 12, 1914. The premiums, two in number, were paid. 
Proofs of death, in proper form, were duly filed. Defendant 
tendered and offered judgment for the amount of the premiums, 
with interest, but refused to pay the policy. The offer was not 
accepted. Hence the action. Defendant admits the allegations 
of the complaint, but sets up an affirmative defense to the effect 
that the policy did not become effective because of fraudulent 
misrepresentations in the application. This was in writing, and 
was made June 21, 1913. The particular misrepresentations 
pleaded are the answers to the questions from Nos. 17 to 22, 
both inclusive, and the answer to question No. 24. Of these it 
will be sufficient to set forth the answers to the six subdivisions 
of question No. 24, namely :— 

“(a) Have you used wine, spirits, or malt liquors during the 
past year? No.  (b) If so, what has been your daily average in 
past year? None. (c) How much have you used in any one day 
as the most? None in past three years. (d) Have you been in- 
toxicated during the past five years? Once in past five years. 
(e) Have you ever taken treatment for alcoholic or drug habit? 
No. (f) Ifa total abstainer, how long have you been so? Three 
years.” 

On the trial defendant claimed misrepresentations in the said 
answers to No. 24, and also in the answer to No. 30, namely, 
“Have you ever been under treatment at any asylum, cure, hos- 
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pital or sanitarium?” which was answered “No.” The evidence 
shows that “James Doherty” was at the Whitesboro sanitarium, 
in Oneida Conuty, N. Y., for three weeks in July, 1910. That 
was and is a sanitarium for the treatment of alcoholism and nar- 
cotism. ‘That was the extent of the evidence. Plaintiff did not 
produce any in denial or explanation, but moved for the direction 
of a verdict in her favor. And defendant moved for one in its 
favor. 5 

[1] Identity of name is prima facie evidence of identity of 
person. Hatcher vs. Rocheleau, 18 N. Y. 92; People vs. Snyder, 
41 N. Y. 403; People vs. Smith, 45 N. Y. 779; Trebilcox vs. Mc- 
Alpine, 46 Hun, 473; Layton vs. Kraft, 111 App. Div. 846, 98 N. 
Y. Supp. 72; Hoffman vs. Metropolitan Life Ins. Co., 135 App. 
Div. 742, 119 N. Y. Supp. 978; Douler vs. Prudential Ins. Co., 
143 App. Div. 539, 128 N. Y. Supp. 396. 

That being so, the evidence is sufficient to show that the insured 
was at a sanitarium where alcoholism and narcotism were treated 
for a period of three weeks at a time prior to the issuance of the 
policy. 

[2] But defendant did not plead a misrepresentation in the 
answer to question No. 30, relating to treatment at such a place. 
‘Therefore such a misrepresentation cannot be considered (25 
Cyc. p. 921; Elmer vs. Mutual Benefit Life Ass’n, 64 Hun, 639, 
19 N. Y. Supp. 290; Studwell vs. Charter Oak Ins. Co., 17 Hun, 
602; Ryan vs. Prov. Ins. Co., 79 App. Div. 323, 79 N. Y. Supp. 
460), unless it is embraced in question No. 24, subdivision (e), 
relating to the taking of treatment for alcoholic or drug habit. 
That question does not refer to treatment at a particular place. 
The former does. So that, if the treatment at the sanitarium was 
for either of the habits specified in question No. 24, subdivision 
(e), the effect of same may be considered under that question. 
The insured was at the sanitarium for three weeks. The ques- 
tion, “Was he treated there?” although plaintiff’s objection to 
same was overruled, was not answered. In his application he 
stated, in effect, that he had not used wine, spirits, or malt liquors, 
but had been a total abstainer for three years, and had been in- 
toxicated once in five years. No other evidence was produced. 

[3] It is enough to sustain a finding that he was treated for 
alcoholism. And plaintiff so concedes, in effect, because she has 
presented a request to so find and the same has been found. 

{4] So that the answer of the insured was not true, and, since 
it was made in the application, which forms part of the policy, 
and was material to the risk, it voids the policy. Rakov vs. Bank- 
ers’ Life Ins. Co., 164 App. Div. 645, 150 N. Y. Supp. 55; Archer 
vs. Equitable Life Ins. Co., 169 App. Div. 43, 154 N. Y. Supp. 
519, affirmed 218 N. Y. 18, 112 N. E. 433; Kazprzyk vs. Met. 
Life Ins. Co., 79 Misc. Rep. 263, 140 N. Y. Supp. 211; Mutual 
Life Ins. Co. vs. L. Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 
60 L. Ed. 1202. There is no evidence to show that defendant 
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knew about the treatment when it issued the policy, and the claim 
of estoppel is without force. Cases supra. Defendant is therefore 
entitled to a dismissal of the complaint. 

Findings accordingly. 


SUPREME COURT OF GEORGIA. 


WILKINSON 
US. 


INTER-SOUTHERN LIFE INS. CO. 


INTER-SOUTHERN LIFE INS. CO. 
US. 


WILKINSON. (No. 571.)* 


INSURANCE—CONTRACTS OF AGENTS—BREACH. 


F, L. Wilkinson entered into certain contracts with the Citizens’ National 
Life Insurance Company, a corporation organized under the laws of 
the state of Kentucky, whereby he would become superintendent of 
agencies for the writing of insurance in the state of Georgia, and re- 
ceive for his compensation certain percentages of premiums upon 
policies procured through his agency, as well as certain monthly 
salaries. The contracts did not specify how long they should con- 
tinue, but contained this provision: “This agreement may be termi- 
nated at any time by either party hereto, but nothing herein contained 
shall operate as a forfeiture of commissions payable herein that may 
accrue after the termination of this contract.” As a result of work- 
ing under the contract for several years there was a large amount of 
premiums payable to the company, on which Wilkinson would be 
entitled to certain percentages upon insurance written through his in- 
strumentality, if the policies should be kept in life by payment of the 
premiums by the persons insured, and the amount of business written 
by Wilkinson was such as to make it an established paying enterprise. 
While the status was such as described above, the Citizens’ National 
Life Insurance Company, without the consent of Wilkinson, filed an 
application, under the laws of Kentucky, to be consolidated with an- 
other insurance company organized under the laws of that state, called 
the Inter-Southern Life Insurance Company, and the two companies 
were duly consolidated under the name of the latter company. The 
law of Kentucky allowing such consolidation provides, among other 
things: “When the agreement is signed, acknowledged, and recorded 
in the same manner as articles of incorporation are required to be, 
the separate existence of the constituent corporations shall cease, and 
the consolidated corporations shall become a single corporation in 
accordance with the said agreement and subject to all of the provi- 
sions of this chapter and other laws relating to it, and shall be vested 
with all the rights, privileges, franchises, exemptions, property, busi- 


* Decision rendered, Aug. 31, 1917. 93 S. E. Rep. 406. Syllabus by the 
Court. 
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ness, credits, assets and effects of the constituent corporations, with- 
out deed or transfer, and shall be bound for all their contracts and 
liabilities.” After the consolidation of the two corporations Wilkin- 
son was unwilling to carry on business with the consolidated com- 
pany under the contracts hereinbefore mentioned, and instituted an 
action against the Inter-Southern Life Insurance Company making, 
among others, allegations as just set forth in brief, and charging that 
the effect of the consolidation of the two corporations was to cause 
the Inter-Southern Life Insurance Company to assume responsibility 
for the contracts which he had with the Citizens’ Life Insurance Com- 
pany, and to cause a breach of such contracts on the part of the Citi- 
zens’ National Life Insurance Company, on the basis that by entering 
into the consolidation it had voluntarily put itself in a position where 
it could not carry out its contracts with its policyholders, or its con- 
tract with Wilkinson; and on the strength of the alleged breach it 
was charged that the Inter-Southern Life Insurance Company was 
liable to the plaintiff in a stated sum for the present cash value of 
percentages of premiums which would have been payable to the plain- 
tiff upon policies written through his instrumentality had the consoli- 
dation not occurred, also for another amount alleged to be the market 
value of the plaintiff's business. The prayers were for an accounting 
and a judgment for the respective amounts of damages alleged. The 
defendant filed a demurrer upon general grounds, with a number of 
elaborative paragraphs. The court sustained the demurrer to so much 
of the petition as sought to recover damages for injury to the plain- 
tiff’s business, and overruled the demurrer upon all other grounds. 
The defendant excepted, and the plaintiff filed a cross-bill of excep- 
tions. Held, that as the contract of agency contained no provision for 
its duration for a fixed term, but expressly provided that it might be 
terminated by either party at will, the fact that the Citizens’ National 
Life Insurance Company entered into a consolidation with the Inter- 
Southern Life Insurance Company did not constitute a breach of the 
contract of agency for which Wilkinson: could recover damages. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by F. L. Wilkinson against the Inter-Southern Life Insurance 
Company. Defendant’s demurrer was sustained in part, and defendant 
brings error, while plaintiff assigns cross-errors. Reversed on main bill 
of exceptions, and affirmed on cross-bill. 


Tye, Peeples & Tye, of Atlanta, for Plaintiff in Error. 
Little, Powell, Smith & Goldstein, of Atlanta, for Defendant in Error. 


ATKINSON, J. 
Judgment reversed on main bill of exceptions, and affirmed on 
the cross-bill. All the Justices concur. 
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MISSOURI STATE LIFE INS. CO. vs. FRY. (No. 140.)* 


(Supreme Court of Arkansas.) 


INSURANCE—RIGHTS AFTER DEFAULT—EXTENDED INSUR- 
ANCE. 


A life policy, the first policy year of which ended February 2, 1910, and 
which provided for the payment of annual premiums with the right to 
change to semiannual or quarterly premiums on written request, pro- 
vided for thirty days’ grace, and that if a premium was not paid 
within the period of grace, the insurance would automatically con- 
tinue as term insurance for a further term as specified in a table 
therein; that such table was based upon the assumption that there 
was no indebtedness to the company; that if there was such indebt- 
edness, the cash value would be diminished thereby and the term of 
continued insurance changed to that term for which the cash value, 
less the indebtedness, would carry the face amount at net single 
premium term rates; that at any time after the first year insured 
could borrow on the security of the people any sum within the loan 
value specified, from’ which loan value any indebtedness would first 
be deducted, and that failure to repay any such loan shall not avoid 
the policy unless the total indebtedness should equal or exceed the 
reserve. The cash value and the loan value at the completion of the 
sixth policy year was $104, and the loan value at the expiration of 
the Seventh policy year was $122. In September, 1915, insured bor- 
rowed the loan value. The premium due February 2, 1916, was not 
paid, and insured died on April 17th. It was contended that there 
was a loan value of $18 on February 2, 1916, which should have been 
applied to the payment of interest on the loan and the balance to the 
premium due February 2d, especially as there had been no application 
under the policy for this contention, and the policy lapsed on March 
2d, as, even if the loan value had application to the extended insurance, 
there was no increased loan value available until payment of the 
premium due February 2d. especially as there had been no application 
to borrow this alleged loan value or to pay the premium quarterly in- 
stead of annually. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Circuit Court, Clay County; W. J. Driver, Judge. 

Action by Martha A. Fry against the Missouri State Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed, 
and cause dismissed. 


L. Hunter, of Piggott, and Pettit & Pettit, of Stuttgart, for Appellant. 
W. E. Spence, of Piggott, for Appellee. 


* Decision rendered, Oct. 1, 1917. 197 S. W. Rep. 700. 
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LESTER ert au. vs. WRIGHT, Ins. Com’r, Et au. (No. 572.)* 
(Supreme Court of Georgia.) 


2. INSURANCE—CONTROL—INSURANCE COMMISSIONER—RE- 
INSURANCE. 


It is competent for the superior court, upon application of the Insurance 
Commissioner, where the latter has taken charge of the assets and is 
conducting the business of an insurance company under the provisions 
of an act of the Legislature approved August 19, 1912, entitled as an 
act to provide for the establishment of a department of insurance, 
etc. (Georgia Laws 1912, pp. 119-143), to direct upon appropriate 
petition, the execution of a contract of reinsurance in another com- 
pany and a contract for the protéction of the assets of the company. 
Applying this ruling to the case in hand, the demurrers to the petition 
for direction were properly overruled. 


(For other cases, see Insurance, Dec. Dig. § 44.) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Petition by W. A. Wright, Insurance Commissioner, and others against 
Sylvester Lester and others, for direction. There was a decree for peti- 
tioners, and defendants bring error. Affirmed. 

See, also, 145 Ga. 15, 88 S. E. 403. 


Dorsey, Brewster, Howell & Heyman, C. T. & L. C. Hopkins and W. 
Carroll Latimer, all of Atlanta, for Plantiffs in Error. 

D. W. Blair, of Marietta, Green, Tilson & McKinney, McCallum & 
Sims, Colquitt & Conyers, Wm. A. Wimbish, Austin & Smith, W. D. Ellis, 
Jr., Robt. C. & Philip H. Alston, Hines & Jordan, Burton Smith, F. A. 
Hooper, L. Z. Rosser, Little, Powell, Smith & Goldstein, and Jones & 
Chambers, all of Atlanta, and White & Lovett, of Sylvania, for Defend- 
ants in Error. 


* Decision rendered, Aug. 31, 1917. 93 S. E. Rep. 408. Syllabus by the 
Court. 





JONES vs. CRAWFORD er at. (No. 7789.)* 
(Court of Appeals of Georgia, Division No. 2.) 


INSURANCE—PREMIUM NOTE—LEGALITY—REBATE. 

Where a life insurance agent entered into a contract with a person to in- 
sure his life, and agreed to rebate a part of the first premium, and 
took a note for the amount of the premium less the amount of the 
rebate, the agreement to rebate is an integral part of the contract 
which culminated in the giving of the note, and, the agreement to 
rebate being illegal and void, the note given in furtherance of the 
contract is itself illegal and void. 


(For other cases, see Insurance, Dec. Dig. § 187[1].) 


* Decision. rendered, Sept. 19, 1917. 93 S. E. Rep. 515. Syllabus by 
the Court. 
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Error from City Court of Cairo; W. J. Willie, Judge. 
Action by W. T. Crawford and others, receivers, against R. H. Jones. 
Judgment for plaintiffs, and defendant brings error. Reversed. 


M. L. Ledford and Claude Christopher, both of Cairo, for Plaintiff 
in Error. 


ore 


STATE LIFE INS. CO. or Inprtanapo.is, INb., vs. TYLER. 
(No. 579.)* 


(Supreme Court of Georgia.) 


1. INSURANCE—LIFE INSURANCE—POLICY. 

A contract of life insurance, as expressed in the policy issued by a com- 
pany to an individual, may be supplemented by a subsequent contract 
between the parties, expressed in a promissory note given by the in- 
sured to the insurer for a premium on the policy and providing for 
a termination of all rights under the policy for nonpayment of the 
note, although the policy contain no such provision. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


2. INSURANCE—LIFE INSURANCE—POLICIES. 


A participating life insurance policy provided for payment of premiums in 
cash annually in advance, and that nonpayment of any premium when 
due, or within a specified period of grace, should cause the policy to 
cease and terminate, except as elsewhere provided in the policy. It 
also provided that nonpayment at maturity of any note or other 
obligation that might be accepted for the first premium should render 
the policy null and void, but contained no such stipulation or reference 
to the taking of notes for other premiums. On the basis of the re- 
serve value of the policy, another clause provided that after pre- 
miums had been paid for two years, if the insured should default in 
the payment of a premium he should have, at the time of the default 
or within the period of grace thereafter, one of several options, 
the first being the right to extend nonparticipating insurance without 
cash value for the full amount of the policy for a limited period, and 
if the insured should fail to declare an election between the options, 
the first should apply, and the others would be considered waived. The 
premiums were duly paid for two years. The third premium was not 
paid in cash, but at the time it was payable the company accepted the 
nonnegotiable promissory note of the insured for the amount of the 
premium, the note being payable six months after date. The 
note contained the further clause: “I understand and hereby agree 
that neither this note, nor any extension thereof, is given or accepted 
as a payment of said premium. And I agree that the nonpayment of 
this note, or any extension thereof, at maturity, shall ipso facto 
lapse said policy, and there will be due the proportionate part of the 
face of this note, with interest, that the time from the date to the 
maturity of this note, or any extension thereof, bears to the whole time 
covered by’said premium. I also agree that upon nonpayment of this 
note, or any extension thereof, if said policy should have any reserve 
value, the company may charge the proportionate part of this note, or 


~* Decision rendered, Sept. 18, 1917. 93 S. E. Rep. 415. Syllabus by the 
Court. 
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any extension thereof, that may be due as above provided, against 
such reserve value, and any extended insurance value it may have shall 
be accordingly reduced.” The company duly issued a receipt for the 
note, which contained a clause to the effect that the policy “is con- 
tinued in force until the maturity of said note or any extension 
thereof. On payment of note on or before maturity the company’s 
regular premium receipt will be delivered to Carey H. Tyler [the 
insured]. The nonpayment of said note, or any extension thereof 
at maturity, will ipso facto lapse said policy and terminate all rights 
thereunder, except as otherwise expressly provided in said note.” 
Held, that the stipulation quoted from the note and assented to in 
the receipt was supplemental to the original contract expressed in 
the policy, and was valid. For nonpayment of the note, under the 
terms expressed, the insurer could charge premiums for the time of 
the note, and in payment thereof deduct from the value of the 
reserve of the policy, and apply any balance of the reserve to extended 
insurance as provided in the first option in the nonforfeiture clause 
of the policy, and after the extended insurance was exhausted the 
company could declare the policy void. 

(a) Under the circumstances, the company could retain the note as 
evidence, without losing its right to terminate the policy in the man- 
ner indicated. 


(For other cases, see Insurance, Dec. Dig. §§ 349[3], 367[2].) 


Certified Questions from Court of Appeals. 
Action between E. D. Tyler, administrator, and the State Life In- 
surance Company of Indianapolis, Ind. There was a judgment for the 
former, and the latter brings error. On questions certified by the Court 
of Appeals. Questions answered. 


Parker & Parker, of Waycross, Chas. F. Coffin, H. S. McMichael, 
both of Indianapolis, Ind., for Plaintiff in Error. 

Philip Newbern, of Ocilla, Wilson & Bennett, of Waycross, and 
Little, Powell, Smith & Goldstein, of Atlanta, for Defendant in Error. 


—_——_— ¢ « @—____—_—_ 


OLSON vs. MODERN WOODMEN OF AMERICA. 
(No. 31251.)* 


(Supreme Court of Iowa.) 


INSURANCE—BENEFIT INSURANCE—CHANGE IN BY-LAW— 
RETROACTIVE EFFECT. 

The power reserved in a benefit certificate, payable on proof of the mem- 
ber's death, to make future by-laws, to which the certificate shall be 
subject, does not contemplate one unreasonably affecting substantial 
rights under the certificate, as one abrogating right to prove death by 
absence for seven years. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
* Decision rendered, Sept. 29 1917. 164 N. W. Rep. 346. 
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Appeal from District Court, Polk County; Wm. H. McHenry, Judge. 

Action on a benefit certificate issued to one J. W. Olson, payable upon 
his death to his wife, the plaintiff herein. Judgment for the defendant in 
the court below dismissing plaintiff’s petition. Plaintiff appeals. Opinion 
states the facts. Reversed. 


John L. Gillespie and Edwin J. Frisk, both of Des Moines, for Ap- 
pellant. 

Truman Plantz, of Warsaw, Ill., and Geo. G. Perrin, of Rock Island, 
Ill., and Jesse A. Miller, of Des Moines, for Appellee. 


JACKSON vs. KNIGHTS AND LADIES OF THE ORIENT 
ET AL. (No. 20998.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—SERVICES OF MEDICAL EXAMINER—ACTION 
FOR COMPENSATION. 


A judgment against a fraternal beneficiary association for the services of 
a medical examiner held to be sustained by the evidence and to be 
free from error. 


(For other cases see Insurance, Dec. Dig. § 695.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE — FRATER- 
NAL ASSOCIATIONS. 


Under a statute authorizing a fraternal beneficiary association to create a 
special fund for the payment of certificates issued to its members, 
and making it unlawful to use any portion thereof for expenses, the 
accumulations of such a fund are exempt from application to the 
claims of general creditors of the association. 


(For other cases see Insurance, Dec. Dig. § 698.) 


On Rehearing. 


6. INSURANCE— MUTUAL BENEFIT INSURANCE — REINSUR- 
ANCE—LIABILITY. 


The liability of a company which attempted to reinsure the members of a 
fraternal beneficiary association, in an action against it for canceling 
for nonpayment of dues the certificate of a member to whom the 
association was indebted, held to depend upon whether the company 
had received from the association any funds applicable to that purpose. 


(For other cases see Insurance, Dec. Dig. § 699.) 


8 INSURANCE— MUTUAL BENEFIT INSURANCE — REINSUR- 
ANCE—LIABILITY. 

In that situation, liability of the defendant does not necessarily follow 
from the fact that after taking over the business of the association it 
received dues from its members a part of which, under the associa- 
tion’s by-laws would have been apportioned to a general fund. 

(For other cases see Insurance, Dec. Dig. § 699.) 





* Decision rendered, July 7, 1917. On rehearing, Oct. 12, 1917. 167 Pac. 
Rep. 1046. Syllabus by the Court. 
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Appeal from District Court, Shawnee County. 
Action by Wm. E. Jackson against the Knights and Ladies of the 
Orient, a corporation, and the National Industrial Insurance Company, a 
corporation. From a judgment for plaintiff, defendants appeal. Af- 
firmed in part, and in part reversed and remanded, with directions. 


W. A. S. Bird and Ed. D. McKeever, both of Topeka, for Appellants. 
Hazen & Page, of Topeka, for Appellee. 







WILKINSON vs. COMMONWEALTH LIFE INS 
(Court of Appeals of Kentucky.) 


. CO. 























INSURANCE—LIFE INSURANCE—LIABILITY. 

Where the policy was stamped with the date of its issue, and a second 
premium was not paid until more than one year and the thirty days’ 
grace allowed after the date stamped, the mere fact that the insured 
failed to receive the policy for several days after the date, owing to 
the fact that the local agent became insane, and the policy was re- 
turned to the company and then again forwarded to the insured, did 
not create a liability against the company, on the ground that the 
policy was wrongfully dated, where, when sent to assured, he accepted 
it as constituting the contract between him and the company, although 
the second premium was tendered within one year and thirty days 
after actual receipt of the policy. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Circuit Court, Nelson County. 

Action by Bessie W. Wilkinson against the Commonwealth Life In- 
surance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Frank E. Daugherty, E. N. Fulton, and John A. Fulton, all of Bards- 
town for Appellant. 
R. C. Cherry and Kelley & & Kelley, all of Bardstown, for Appellee. 


"* Decision rendered, Oct. 5, 1917. 197 S. W. Rep. 557. 
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WARREN vs. FEDERAL LIFE INS. CO. (No. 21.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF BENE- 
FITS OF CONTRACT OF REINSURANCE WITH NOTICE. 
Where the holder of a life policy in an assessment company, which was 
reissued by an old- line company, received notice of the existence of 
the reinsurance contract from the certificate issued by the old-line 


"* Decision . rendered, Sept. 27, , 1917. 164 N. W. Rep. 449, 
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company for attachment to the policy, and also notice that the policy 
was expressly subject to all the terms and conditions of the reinsur- 
ance contract, he could not accept the benefits of the contract or part 
of it, by continuing to pay premiums, and reject other conditions, or 
plead ignorance of them. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—MISREPRESENTATIONS BY INSURER— 
OPINION. 


Where an old-line insurance company reinsured the policies of an assess- 
ment company, and wrote a policyholder in the assessment company 
that the dividends on his policy, as reinsured by the old-line com- 
pany, should operate to reduce very materially the charges against 
the policy made by the old-line company on account of the absence of 
a reserve, even though it should not entirely offset them, such state- 
ment was not a misrepresentation of any fact giving rise to a cause 
of action for fraud or for recovery of premiums paid, being the mere 
expression of an opinion. 


(For other cases, see Insurance, Dec. Dig. § 678.) 


3. INSURANCE—PAYMENT OF PREMIUMS—RECOVERY— 
VOLUNTARY PAYMENTS. 


Where the holder of a life policy in an assessment company, after the 
latter’s policies were reinsured by an old-line company, continued to 
pay premiums to the old-line company, being insured all the time, and 
having the benefits of the policy, such payments of premium were 
voluntary, and could not be recovered back. 


(For other cases, see Insurance, Dec. Dig. § 680.) 


5. INSURANCE—LIFE INSURANCE—REINSURANCE — STATING 
PREMIUM—DEMAND—STATUTES. 


Where an old-line insurance company, which had reinsured the policies 
of an assessment company, under its reinsurance contract, which 
specified on its face the premium to be paid, demanded of the policy- 
holder larger premiums than specified in the policy contract, the de- 
mand in and of itself did not affect the legality of the reinsurance 
contract so far as concerned Comp. Laws 1897, § 7217, providing that 
life companies shall make no insurance contract with any citizen of 
the state which shall not distinctly state the amount of life benefits, 
manner of payment, period of continuation, and amount of annual, 
etc., premiums, etc. 


(For other cases, see Insurance, Dec. Dig. § 678.) 


6. INSURANCE—ESTOPPEL IN PAIS—HOLDER OF LIFE POLICY 
—STATUTE. 


Where an old-line life insurance company reinsured an assessment com- 
pany, and after a time notified a policyholder that he must pay a 
higher premium, and the policyholder paid such higher premium, he 
was estopped to invoke against the insurance company Comp. Laws 
1897, § 7217, providing that life companies shall make no insurance 
contract with any citizen of the state which shall not distinctly state 
the amount of life benefits, manner of payment, period of continua- 
tion, and amount of premiums, etc. 


(For other cases, see Insurance, Dec. Dig. § 680.) 


Error to Circuit Court, Eaton County; Clement Smith, Judge. 

Action by Frederick G. Warren against the Federal Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 
Reversed without new trial. 





167 Pac. Rep. 601. 
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Argued before Kuhn, C. J., and Stone, Bird, Moore, Steere, Brooke, 


and Fellows, JJ. 


Cummins, Nichols & Rhoads, of Lansing (C. A. Atkinson, of Chicago, 


Ill., of counsel), for Appellant. 


Frank A. Dean, of Charlotte, for Appellee. 


MYLER ert at. vs. FIDELITY MUT. LIFE INS. CO. or 
PHILADELPHIA. (No. 8217.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE— SUBSTITUTION OF POLICIES — FRAUD — RE- 


SCISSION—LACHES—SUFFICIENCY OF PETITION. 


A contract between an insurer and an insured involving a substitution of 


one for another policy of life insurance is intrinsically fiduciary, and 
necessarily calls for perfect good faith and full disclosure on the part 
of the insurer. 

(a) Where in such contract the policy surrendered by the insured was 
based upon the assessment, or flexible premium, plan of insurance and 
the policy received by him in lieu thereof was based upon the legal 
reserve, or fixed premium, plan of insurance, and where, in such con- 
tract of substitution, the insured signed a separate writing, acknowledg- 
ing an indebtedness in the form of a “loan” to be a lien upon the new 
policy as security for the same, on account of assessments against him 
under the old policy, the policy and the separate writing are parts of 
a single contract. 


(b) Where, in such case, the insured is unable to read because of de- 


fective eyesight, and the insurer, upon whom he rightfully relies for 
information, represents to him, without mentioning any fact disclosed 
by such separate writing, that upon his death the amount specified in 
such new policy will be paid, such representation is false, in that it is 
not qualified by information to the insured that the obligation to pay 


under the new policy is subject to the provisions of said separate 
writing. 


(c) Where, in such case, the insured, in ignorance of the character of 


such separate writing, enters into such contract of substitution and 
signs such separate writing in rightful reliance upon such false rep- 
resentations as to the contract as a whole, he is entitled to a rescis- 
sion of the same as fraudulent under the provisions of section 892, 
Stats. 1890 (section 984, Rev. Laws 1910), in view of the character of 
such contract and the opportunities it afforded for his signature to 
writings appropriate to the same, notwithstanding his inability, for 
want of memory, after a lapse of about ten years, during which he 
believed such contract, as a whole, was as so represented to him, to 
allege what additional representations more immediately and speci- 
fically directed to such separate writing and to his act of signing the 
same, were made to him, except that he alleges that they were false 
and fraudulent and, in effect, that they were not inconsistent with and 


did not qualify the aforesaid false representations as to the contract 
as a whole. 


* Decision rendered, July 24, 1917. Rehearing denied, Sept. 25, 1917. 
Syllabus by the Court. 
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(d) Since it is not essential to plaintiffs’ right to rescind in such case 
under said section of the statutes that they allege all the false and 
fraudulent representations made to the insured as inducement to the 
execution of such contract, it is reversible error to sustain a general 
demurrer to their petition, alleging, in effect, the foregoing false and 
fraudulent representations, and suppression of facts, for want of alle- 
gations of what additional affirmative fraudulent representation more 
immediately and specifically directed to such separate writing induced 
the insured to sign the same. 

(e) A petition for such rescission, filed on November 15, 1915, and al- 
leging the foregoing facts, and further showing that on March 7, 
1914, the defendant, to whom said new policy had been sent to enable 
it to indorse thereon the fact of a certain loan of that date upon the 
security of such policy, at the same time indorsed upon said policy 
the fact of the indebtedness and lien evidenced by the aforesaid 
separate writing, and, further, that plaintiffs did not have actual knowl- 
edge of the latter fact until January 24, 1915, does not show such 
laches as to be vulnerable to a general demurrer upon that ground. 

(f) Under the facts shown above, equity will not require an offer by the 
plaintiffs to compensate the insured for the time he has had the pro- 
tection of the policy issued in such fraudulent contract to entitle them 
to a rescission. 

(g) The recitals in such new policy that the same is in consideration “of 
the payment in advance of $317.20 and of the payment of a like 
amount on or before the 24th day of January and every year there- 
after until premiums for twenty years were duly paid or until the 
prior death of the insured,” and that said policy was granted of a 
date nine years prior to its issuance, and, further, that such premium 
should be paid for eleven years only, and that the premium period 
would end on a specified date eleven years after the issuance of such 
policy, although apparently inconsistent in this respect, is not con- 
structive notice to the insured that the surrender of such old policy 
and the promise to pay eleven premiums of $317.20 is not the sole 
consideration for the same. 


(For other cases, see Insurance, Dec. Dig. §§ 134[1], 138[1], 144[1], 249.) 


2. INSURANCE—SUBSTITUTION OF POLICIES—RESCISSION— 
PETITION—PRAYER FOR RELIEF. 


A petition, based upon fraud in a substitution of one for another contract 
of life insurance, which alleges facts entitling the plaintiffs to no 
relief other than an equitable rescission of such contract, will be 
deemed sufficient to show plaintiffs’ right to the same, notwithstand- 
ing the prayer is for “the sum of $6,659,06, the items going to make 
up this sum being the alleged value of policy No. 58303, together with 
interest thereon from January 24, 1905, and the several annual pre- 
miums paid on policy 167821, with interest thereon from the dates 
of payment, * * * and for “the further sum of $5,000 as ex- 
emplary or punitive damages,” for costs of suit, and “for all other 
proper relief.” 

(a) The prayer for relief is not conclusive as to the character of the 
petition nor as to the relief that the plaintiffs may be allowed to 
recover. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


Error from District Court, Oklahoma County; Edward Dewes Old- 
field, Judge. 

Action by James K. Myler and Eletha Myler against the Fidelity Mu- 
tual Life Insurance Company of Philadelphia. Judgment for defendant, 
and plaintiffs bring error. Reversed and remanded with instructions. 
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E. G. McAdams and Norman R. Haskell, both of Oklahoma City, and 
George L. Kelly, of Lordsburg, N. M., for Plaintiffs in Error. 

Burwell, Crocket & Johnson, of Oklahoma City, for Defendant in 
Error. 


ore 


RABB vs. NEW YORK LIFE INS. CO. (No. 9808.) * 
(Supreme Court of South Carolina.) 


1. INSURANCE— WAIVER OF FORFEITURE— AUTHORITY OF 
AGENT. 


Notwithstanding Civ. Code 1912, § 2712, providing that any person doing 
any of the things therein mentioned, including the receipt, collection, 
or transmission for any premium of insurance, shall be held to be 
acting as the agent of the company, the act of an insurer’s soliciting 
agent in receiving and receipting for a premium on a policy after it 
had lapsed for nonpayment of such premium did not prejudice the 
right of the insurer to insist on the forfeiture, where the agent, to 
the knowledge of the insured and the beneficiary, had no authority, 
real or apparent, to receive the premium, and the application and 
policy provided for payment of the premium on delivery of a receipt 
signed by specified officers, and provided that the agent taking the 
application had no authority to make, modify, or discharge contracts 
or waive any of the company’s rights or requirements, since the statute 
does not restrict the power of insurance companies to place reasonable 
limits upon the authority of their agents. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


2. INSURANCE—WAIVER OF FORFEITURE—DEMAND.OF PRE- 
MIUM—CONDITIONS. 


Where a life insurance policy provided that, at any time after any default, 
the policy might be reinstated on presentation of satisfactory evidence 
of insurability and payment of all arrears of premiums with interest, 
the default in the payment of a premium due July 30th was not 
waived by sending the regular notice of a quarterly premium to be- 
come due on October 30th, “provided said policy be then in force,” 
which notice further provided that payment must be made only in ex- 
change for the company’s receipt signed by the president at the 
home office or the company’s branch office, especially where the in- 
surer had written insured urging him to have the policy reinstated, 
and telling him that, if the evidence of insurability was found satis- 
factory, he would be reinstated, since there was merely an offer to 
waive the forfeiture upon conditions with which insured did not 
comply. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 







Appeal from Common Pleas Circuit Court of Charleston County; 
Edward Mclver, Special Judge. 

Action by Elva M. Rabb, as administratrix, against the New York 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed. 









Mordecai & Gadsden & Rutledge, of Charleston, for Appellant. 
Hagood & Rivers of Charleston, for Respondent. 


* Decision rendered, Sept. 20, 1917. 93 S. E. Rep. 711. 
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BURDETTE vs. COLUMBUS MUT. LIFE INS. CO. 
(No. 3163.)* 
(Supreme Court of Appeals of West Virginia.) 


1, INSURANCE—BENEFICIARY—INSURABLE INTEREST. 


Any person competent to contract may in good faith lawfully procure in- 
surance upon his life, and in the policy designate as beneficiary any 
one whom he may choose, though not related to him by blood or 
marriage. Insurance so procured is not invalid, or subject to con- 
demnation as being obnoxious to public policy. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—INSURABLE INTEREST—BENEFICIARY—FOS- 
TER MOTHER. 


A foster daughter, when acting in good faith, lawfully may procure 
insurance upon her life, payable to her if living at the expiration’ of 
the term fixed by the contract, and in the policy designate as bene- 
ficiary in the event the insured should die within the term the foster 
mother, who has assumed toward the insured a moral obligation to 
maintain and support her as a member of the family composed solely 
of the beneficiary and her husband, they being childless. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


3. INSURANCE— LIFE INSURANCE — BENEFICIARY — WAGER- 
ING CONTRACT. 


Though valid on its face, such a contract of insurance ceases to be en- 
forceable, because obnoxious to public policy, whenever in an action 
thereon by the beneficiary it appears from the proof introduced upon 
the trial, competent and sufficient to satisfy the minds of reasonable 
men, that the policy partakes of the nature of a wagering contract 
upon the continuance of the life insured, and as such tends to induce 
a temptation on the part of the beneficiary, by unfair means, to 
terminate such life rather than to prolong it. 


(For other cases, see Insurance, Dec. Dig. § 119.) 


4. INSURANCE—LIFE INSURANCE—WAGERING CONTRACT— 
QUESTION FOR JURY. 


Whether the insurance was obtained in good faith or for speculative 
purposes merely, either by the insured or beneficiary, depends upon 
the facts and circumstances surrounding the parties at the time of its 
procurement; of the sufficiency of which, and of the inferences to 
be drawn from them, to show the true character of the transaction, 
the jury, not the court, must determine. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Error to Circuit Court, Cabell County. 

Action by Susan Burdette against the Columbus Mutual Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. Re- 
versed, verdict set aside, and new trial granted. 


J. W. Perry and Marcum & Shepherd, all of Huntington, for Plain- 
tiff in Error. 

J. M. Sheets, of Columbus, Ohio, and Enslow, Fitzpatrick & Baker, 
of Huntington, for Defendant in Error. 


* Decision rendered, May 1, 1917. Rehearing denied, Sept. 18, 1917. 
93 S. E. Rep. 366. Syllabus by the Court. 
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McGINTY vs. BROTHERHOOD OF RAILWAY 
TRAINMEN.* 


(Supreme Court of Wisconsin.) 


2. INSURANCE—FORFEITURE OF LIFE POLICY—FALSITY OF 
WARRANTIES—EFFECT. 

If warranties in application were false, in that deceased’s father died 
from cancer, or that insured had syphilis, contract of life insurance 
was avoided. 

(For other cases, see Insurance,. Dec. Dig. § 723[2].) 


3. INSURANCE—ACTION ON LIFE POLICY—ESTOPPEL TO 
SHOW MISREPRESENTATION. 

insurer was not estopped from showing the falsity of warranties in 
application, if made by the connivance of its physician with deceased, 
in view of St. 1915, § 4202s, providing that an insurance company 
shall be estopped from setting up in its defense of an action on 
the policy that the insured was not in the condition required by the 
policy, unless it was secured through the fraud or deceit of the 
insured. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


11. INSURANCE—ACTION ON LIFE POLICY—ADMISSION OF 
EVIDENCE—ADMISSIONS BY BENEFICIARY. 

Admissions by a beneficiary, showing her knowledge as to the cause of 
her husband’s death, were admissible, as showing a misrepresentation 
in her son’s application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

12. INSURANCE—ACTION ON LIFE POLICY—ADMISSION OF 
EVIDENCE — CORRESPONDENCE BETWEEN PHYSCIAN 
AND INSURER. 

Correspondence between an insurer and the examining physician relating 
to misrepresentations in the application was inadmissible, since in no 
wise binding upon the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 


Ar 


= 


Appeal from Circuit Court, Juneau County; James O’Neill, Judge. 

Action by Anna McGinty against the Brotherhood of Railway Train- 
men. Judgment for plaintiff, and defendant appeals. Reversed, and 
cause remanded for new trial- 


Bentley, Kelley & Hill, of Baraboo, for Appellant. 
J. T. Dithmar, of Elroy, for Respondent. 


* Decision rendered, June 12, 1917. 164 N. W. Rep. 249. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF IOWA. 


MAGARRELL 
US. 


AMERICAN INS. CO. or Newark, N. J., eT AL. (No. 31503.)* 


INSURANCE—FORFEITURE—ADDITIONAL INSURANCE. 


Where a fire insurance policy was issued as a renewal to a policy about 
to expire in another company, neither party intending to effect con- 
current or additional insurance, even for the short period between 
dates of the policies, and there existing a misapprehension as to the 
expiration date of the first policy, the condition in the last policy 
against additional insurance was not violated; the issuance of the 
latter policy having the necessary effect of avoiding or putting an end 
to the earlier policy. 


(For other cases, see Insurance, Dec. Dig. § 336[4].) 


Appeal from District Court, Cass County; E. B. Woodruff, Judge. 
The opinion states the case. Affirmed. 


W. A. Follett, of Atlantic, for Appellant. 

H. M. Boorman, of Atlantic, for Appellee Magarrell. 

Flansburg & Flansburg, of Lincoln, Neb., for Appellee American 
Ins. Co. 


. 


WEAVER, J. 

The plaintiff herein, Emma J. Magarrell, was the sole owner of 
a tract of land in Cass County on which there was a dwelling 
house. On July 22, 1910, G. H. Magarrell, husband of plaintiff, 
went to the local office of the agents of the American Insurance 
Company of Newark, N. J., and took out a policy on said dwelling 
house, insuring it against loss or damage by fire. The policy was 
written to expire on July 13, 1915. As written, the policy named 
G. H. Magarrell as the owner of the property, and for the pre- 
mium thereon he executed and delivered to the company his own 
two promissory notes; the last falling due September 1, 1911. 
About the Ist of July, 1915, as the evidence tends to show, acting 
in view of the approaching expiration of this policy in the 
American Company, negotiations were begun between Magarrell 
and the agent of the Security Company for placement of the risk 
in the latter. Question arose as to the exact date on which the ex- 
isting insurance would expire. The policy itself appears to have 
been at the agency of the American Company, and was not in pos- 
session of the plaintiff or her busband, and they did not know, or 
they failed to remember, the true date. G. H. Magarrell as a 


Decision rendered, Sept. 22, 1917. 164 N. W. Rep. 216. 
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witness testifies that he applied to one White, the agent of the 
American, to ascertain the date of the expiration, and was in- 
formed that it was July 6. 1915. White admits that he had talked 
with Magarrell concerning a renewal of the policy, but denies 
that he stated the date of expiration. Whatever may be the truth 
as to this conversation, it is too clear for doubt that Magarrell 
believed, and stated to the agent for the Security Company, that 
the date of such expiration was July 6, 1915. The negotiation 
between them was conducted on that understanding, and as a 
result thereof said last-named company on July 1, 1915, issued its 
own policy on the property for the same amount named in the 
American policy with the expressed condition that the risk so 
assumed should take effect on July 6, 1915. On July 7, 1915, the 
insured property was destroyed by fire, and proofs of the loss 
were made out and furnished to each insurer. 


The companies having each for itself denied liability for such 
loss, this action was begun in equity, making both insurers de- 
fendants thereto, though asking final recovery only as against the 
one which the court might find bound in equity and good con- 
science to perform its contract of indemnity. As against the 
American Company, it was also alleged that the policy issued by 
said defendant was by mistake made to G. H. Magarrell, instead 
of to his wife, the plaintiff, and she prayed a reformation of the 
contract, by substituting her name therein in place of the name 
of her husband. 

Answering the petition, the American Company admitted the 
issuance of the policy sued upon, but deniedethere was any mis- 
take made in the writing, and alleges that the policy was forfeited 
by the act of the insured in taking out additional insurance in the 
Security Company, and by false representations to the American 
Company, at the time the policy was issued, that G. H. Magarrell 
was the owner of the property insured. 

The separate answer of the Security Company admits the is- 
suance of its policy mentioned in the petition, but says that it was 
issued to take effect only upon expiration of the policy in the 
American Company, and that, as such expiration did not take 
place until July 13, 1915, said policy had not come into force, 
and no risk had attached under said contract, at the time the fire 
occurred. It further pleads that one of the terms of its policy 
makes the same void if at the time of its issuance the insured 
had or should thereafter procure other insurance, and that such 
provision was violated, and the insurance avoided, by the fact 
that at that date the insured had other valid insurance, as shown 
by the American policy. 


The issues were tried to the court as in equity, and upon the 
proved and admitted facts the court denied the plaintiff’s prayer 
for reformantion of the American Company’s policy, but found 
that such policy was void and of no effect, because of the untrue 
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representations of G. H. Magarrell that he was the owner of the 
property, and as said policy was never delivered to plaintiff, and 
remained at all times in the possession of the company’s agents, 
said company never became liable thereon, and there was in fact 
no valid outstanding insurance upon the property at the date when 
the policy of the Security Company according to its express terms 
became effective. This conclusion necessitated a judgment in 
plaintiff’s favor against the Security Company. 

We have, then, to inquire whether, upon the record as made, 
the court should have found against the validity of the Security 
policy. While the plaintiff has appealed from that part of the 
decree denying her any relief against the American Company, she 
expresses herself as willing to waive her exception in this respect, 
if her recovery against the Security Company is permitted to 
stand, and asks that her appeal be considered only in the event 
that such recovery cannot be sustained. Were it necessary to 
the proper adjudication of the rights and liabilities of the Security 
Company to first determine whether plaintiff was entitled to a 
reformation of the American policy, we are not at all convinced 
that she would not be entitled to such relief. 

We are inclined, however, to the view that, even assuming 
the validity of the American policy up to July 6, 1915, and as. 
suming, also, that the date of its expiration as expressed in the 
contract to be July 13, 1915, it does not necessarily follow tht 
under the admitted facts it would have the effect to avoid the 
security policy, issued to take effect July 6, 1915. Both the in- 
surer and the insured under the last policy were attempting to 
effect an insurance which was tos succeed in order of time the 
American policy. Both believed and understood that the American 
policy expired July 6, 1915. Neither party intended to effect con- 
current or additional or double insurance, even for the matter of 
the short period between July 6th and July 13th and we see no 
good reason, and are aware of no sound principle to prevent the 
court carrying that mutual agreement and understanding into 
effect, by holding it to operate as an abandonment or forfeiture by 
the insured of all right she otherwise might have had to the protec- 
tion of the American policy from and after July 6th, and that there 
was at no time any double insurance. The case does not, in our 
judgment, fall within the familiar class where the policy sued 
upon is issued without notice to the insurer of tlfe existence of 
other insurance covering all or part of the period named. It falls 
rather within the fair scope of the rule-affirmed by this court in 
Wilson vs. Insurance Co., 143 Iowa, 458, 122 N. W. 157, and the 
authorities there cited. Quite in point, see Emery vs. Ins. Co., 
51 Mich. 469, 16 N. W. 816, 47 Am. Rep. 590. The effect of 
these authorities is that, if the issuance of the latter policy has 
the necessary effect of avoiding or putting an end to the earlier 
policy, the condition against other or additional insurance in the 
policy last issued is not violated. 
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Whether we proceed upon this theory, or upon that adopted 
by the trial court, the same result is obtained—the affirmance of 
the recovery in plaintiff's favor. Such being the case, we think 
there is no occasion to further consider or review the points made 
and authorities cited by counsel. 

The decree below is right, and it is affirmed. 

Gaynor, C. J., and Preston and Stevens, JJ., concur. 


—_——— — ————_ @+e@ — —_—__ —_--—_ 


SUPREME COURT OF NEW YORK. 
APPELLATE DIVISION, First DEPARTMENT. 


ERTISCHEK 





vs. 


NEW HAMPSHIRE FIRE INS. CO. or MANCHEsTER.* 


1. CUSTOMS AND USAGES—EXCLUSION BY TERMS OF CON- 
TACT—INSURANCE POLICY—BENZINE. 

Under a policy providing that it would be void, “any usage or custom of 
trade or manufacture to the contrary notwithstanding,” if there was 
any benzine on the premises, the policy was violated, regardless of 
the cause of the fire, if insured kept less than a gallon of benzine on 
the premises, and evidence that benzine was a necessary ingredient in 
his business was inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 14.) 


2. INSURANCE—CLAUSES AS TO BENZINE—“SUPPLIES.” 


Under a policy of insurance covering laces, trimmings, and embroideries, 
including samples, labels, and supplies, the word “supplies” cannot be 
held to cover benzine, although it was necessarily kept to dye the 
laces, and in an amount less than a gallon, so as to constitute an 
agreement that would alter the policy, which provided that it would 
be void if any benzine was kept on the premises, any usage or custom 
of trade or manufacture to the contrary notwithstanding. 


(For other cases, see Insurance, Dec. Dig. § 163[%].) 
{For other definitions, see Words and Phrases, First and Second Series, 
Supply.) 


Appeal from Appellate Term, First Department. 

Action by Harry Ertischek against the New Hampshire Fire Insurance 
Company of Manchester, a foreign corporation. Judgment for defendants. 
From a determination by the Appellate Term (98 Misc. Rep. 279, 162 N. 
Y. Supp. 1047), reversing the judgment of the Municipal Court, defendant 
appeals. Determination of Appellate Term reversed, and judgment of 
Municipal Court affirmed. 

See, also, 163 N. Y. Supp. 1115. 


Argued before Clarke, P. J., and Scott, Dowling, Smith, and Page, JJ. 
* Decision rendered, Oct. 26, 1917. 167 N. Y. Supp. 58. 
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Frederic G. Pitcher, of New York City, for Appellant. 
David Goldstein, of New York City, for Respondent. 


Scort, J. 

The plaintiff sues upon a policy of fire insurance. At the 
trial in the Municipal Court his complaint was dismissed. On 
appeal the Appellate Term reversed the judgment of dismissal 
and ordered a new trial. Defendant appeals to this court. All 
questions relating to the fact of the loss, the proof thereof, and 
the amount of damage have been eliminated by agreement or 
concession, leaving open the single question which we are about 
to consider. 

The policy was in the standard form prescribed by law, and 
contained as one of its conditions the provision that :— 

“This entire policy * * * shall be void * * * if (any 
usage or custom of trade or manufacture to the contrary not- 
withstanding) there be kept, used, or allowed on the above-de- 
scribed premises benzine. * * *” 

[1] The defense was based on the assertion that the assured 

had violated this condition, and thus avoided the policy, by keep- 
ing benzine upon the premises, and this was shown to be the fact. 
A part of his business was selling laces, which he dyed on the 
spot in any color the customer wished. For this purpose he kept 
both dyestuffs and benzine on the premises, mixing the colors as 
desired. How much benzine he kept on hand at any time does 
not appear, except that he kept it in a gallon can. We think that 
there is no doubt that in this regard he violated the letter of his 
contract. He sought to avoid the effect of this violation by 
showing— 
“A custom or usage in the trade in which the plaintiff was en- 
gaged to keep dyestuffs, and that the keeping of such dyestuffs, 
even if one of the ingredients used in mixing the dye might be 
benzine, would not violate the policy of insurance.” 

The trial court excluded the evidence offered in this regard, 
and that exclusion, as the Appellate Term considered, constituted 
reversible error. The subject of the insurance, as specified in the 
policy and so far as pertinent to the question with which we are 
now concerned, was “stock or merchandise consisting principally 
of laces, trimmings, and embroideries, including boxes, samples, 
labels, and supplies.” 

[2] The respondent insists and so the Appellate Term seems 
to have considered, that benzine used for dyeing purposes might 
reasonably be covered by the word “supplies,” where it appeared 
that it was customary to keep and use it for such a purpose. 
This view we think is untenable. Under the rule ejusdem generis 
it seems to be quite clear that a highly inflammable article like 
benzine, specifically excluded by the policy, cannot be included in 
the term “supplies,” when used in conjunction with such com- 
paratively safe and harmless articles as “boxes, samples, and 

Vol. L—3s. 
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labels.” The word “supplies,” used in that connection, clearly 
meant supplies of a similar character. 

Nor do we think that the plaintiff’s violation of the express 
terms of the policy may be disregarded because he kept only a 
small amount of benzine on hand, not more than could be con- 
tained in a gallon can. The prohibitory condition which is quoted 
above is tantamount to a warranty by the assured that he will 
not violate the condition, and a breach of this warranty will avoid 
the policy, even if only a small amount of the prohibited article be 
kept upon the premises (in this case it may at times have been 
a gallon), and if the fire arose from some cause quite unconnected 
with the prohibited article. Westfall vs. Hudson River Fire Ins. 
Co., 12 N. Y. 289; Appleby vs. Astor Fire Ins. Co., 54 N. Y. 253. 

Finally, we think that the words “any usage or custom of trade 
or manufacture to the contrary notwithstanding” absolutely for- 
bade the reception of evidence of a trade custom to excuse a 
plain violation of the terms of the policy. Most of the decisions 
cited to us which arose under policies not having that clause have 
been rendered inapplicable by its adoption. It is not a phrase 
forced upon insured persons by the insurers, but is prescribed by 
the statute law of the state. Its very apparent purpose was to 
prevent the avoidance of the specific terms of the policy by 
proof of usage or custom in derogation of those terms. We are 
aware that in some jurisdictions the effect of such a clause has 
been much limited. We prefer, however, to give it effect accord- 
ing to its plain terms, and to what appears to have been the inten- 
tion of the Legislature in prescribing it. See Norfolk Fire Ins. 
Co. vs. Talley, 112 Va. 413, 71 S. E. 534, Ann. Cas. 1913B, 806; 
I‘ischer vs. London & Lancashire Fire Ins. Co. (C. C.) 82 Fed. 
807. 

If it was necessary for the conduct of plaintiff’s business that 
he should keep and use benzine for dyeing purposes, and if the 
defendant, when it issued the policy, knew of this necessity and 
intended to permit it, the policy itself indicated that a special 
agreement might be made upon the subject. In the absence of 
such an agreement, and in the face of the plain words of the 
statute, the proof of custom or usage offered by plaintiff would 
have been ineffectual to excuse the breach of warranty. 

The determination of the Appellate Term must be reversed, 
and the judgment of the Municipal Court affirmed, with costs to 
appellant in this court and the Appellate Term. Order filed. All 
concur. 
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SUPREME COURT OF VERMONT. 


FRANKLIN. 


BAKER 
US. 


RUSHFORD et AL.* 


1. INSURANCE VENDOR AND PURCHASER—RIGHTS OF PAR- 
TIES—INSURANCE MONEY. 

Where premises were sold, title to be transferred on the making of cer- 
tain payments and a contemporaneous mortgage to the vendor to 
secure the balance of the consideration, the rights of the parties in 
respect to insurance money accruing from destruction by fire of a 
building on the premises were the same as they would have been if 
the fire had occurred after cOnveyance, the buyer being in possession 
and having performed all his obligations under the contract to date. 


(lor other cases, see Insurance, Dec. Dig. § 580[1].) 


5. INSURANCE — PROCEEDS—VENDOR AND PURCHASER—RE- 
TENTION OF SECURITY—CHANGE IN FORM. 

Where a farm and personal property were sold the vendee giving the 
vendor a chattel mortgage on all the personalty to secure payment of 
the first $1,500 of the price, the contract providing that when such 
payment was completed and all conditions performed the vendor 
should give the vendee a warranty deed of the land, and receive a 
mortgage for the balance, payable on or before specified dates, the 
vendee to keep the buildings and contents insured for $1,400 for 
benefit of the vendor, the insurance money arising from loss by fire 
stood in the place of the property destroyed, to be held for application 
by the vendor which would complete payment of the debt, and the 
vendee could not require application thereof to the discharge of the 
chattel mortgage. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal in Chancery, Franklin County; L. P. Slack, Chancellor. 

Suit by David Baker against Calvin Rushford and Ella Rushford. 
From a decree for plaintiff, defendants appeal. Decree reversed, and 
cause remanded, with direction that the complaint be dismissed. 


Argued before Munson, C. J., and Watson, Hazelton, Powers, and 
Taylor, JJ. 


P. H. Coleman, of Montgomery, and A. B. Rowley, of Richford, for 
Appellants. 
Gayiord F. Ladd, of Richford, for Appellee. 


Munson, C. J. 
The defendants are the vendors, and the plaintiff the assignee 
of the vendee, of a farm and personal property, the sale of which 
was evidenced by a written contract, dated July 10, 1911. The 
price was $3,000; $200 of which was to be paid on or before 


* Decision rendered, Sept. 4, 1917. 101 Atl. Rep. 769. ee 
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July 10, 1912, and $200 on or before the 10th of July in each 
year thereafter until all was paid. At the date of the contract, 
the vendee, Mary Martin, gave the defendant Calvin a chattel 
mortgage of all the personal property described in the contract, 
to secure the payment of the first $1,500 of the purchase price. 
When this payment was completed, and all conditions performed, 
the vendors were to give the vendee a warranty deed of the land 
and premises, and receive a mortgage deed of the same to secure 
the balance of the annual payments, and the other conditions of 
the contract. By the terms of the contract the vendee was to pay 
all taxes afterwards assessed on the property, and keep the build- 
ings and contents insured for $1,400 in a specified company for 
the benefit of the vendors. The vendee and her husband took 
possession of the property soon after the execution of the con- 
tract, and remained in possession until October 14, 1912, on which 
day they assigned their interest im the contract to the plaintiff, 
who thereupon took possession. The dwelling house on the prem- 
ises was destroyed by fire February 21, 1915, without the fault 
of either party. It was insured in the required company for 
$1,000, by a policy procured by the plaintiff and made payable to 
the plaintiff and the defendant Calvin; and on the 20th of March 
the loss was adjusted at $990, and covered by a check made pay- 
able to both the insured. The plaintiff indorsed the check and 
delivered it to Calvin, who deposited it in a bank in his name as 
trustee, where it has since remained. There was nothing due 
under the contract at the time of the fire, and $95 had been paid 
on the insallment next to become due; and all tax assesments had 
been paid. It would cost between $1,500 and $1,800 to replace 
the building. Each party has refused to take the money and re- 
build. The value of the land without the building is $800. On 
the 25th of March, 1915, the plaintiff gave the defendants written 
directions to make an immediate application of the insurance 
money on the payments to become due under the contract. The 
bill prays to have the money so applied, and the defendants 
ordered to make conveyance of the premises and discharge the 
chattel mortgage. The defendants have filed a cross-bill, praying 
that the plaintiff be foreclosed of his equity in the premises. The 
decree below is for the plaintiff. It was held in Thorp vs. Croto, 
79 Vt. 390, 65 Atl. 562, 10 L. R. A. (N. S.) 1166, 118 Am. St. 
Rep. 961, 9 Ann. Cas. 58, on the facts there presented, that the 
mortgagee should hold the insurance money and apply it to ex- 
tinguish the mortgage debt, including interest, as fast as the same 
became due. The plaintiff claims that the decision is conclusive 
in his favor. The defendant does not question the correctness of 
the decision but contends that the two cases are clearly dis- 
tinguishable. 

[1-3] The relations of these parties at the time of the fire were 
those of vendor and vendee, under a contract of sale which pro- 
vided for a subsequent transfer of the title on the making of cer- 
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tain payments, and a contemporaneous mortgage of the premises 
to the vendor to secure the balance of the consideration. But the 
rights of the parties are the same as they wuold have been if the 
fire had occurred after the conveyance; other conditions remain- 
ing the same. This was in law an executory contract, which left 
the legal estate in the vendor; but, except for his interest in the 
property as security, the vendor held the title in trust for the 
vendee, whom equity regards as the owner. But after the trans- 
fers, and before condition broken, the vendee would be the holder 
of the legal title and estate, the vendor would have his security 
in the form of a mortgage. So the case is not distinguished from 
Thorp vs. Croto by the fact that the latter was a suit between 
mortgagor and mortgagee. 

But there are obvious differences between the case at bar and 
Thorp vs. Croto. The facts presented in the Thorp Case disclose 
nothing as to the adequacy or inadequacy of the security, and no 
question as to the sufficiency of the security seems to have been 
raised. Nothing is said in either the majority or the minority 
opinion regarding the question of adequacy as a matter bearing 
upon the decision rendered. Here, the defendants refer to the 
facts reported as showing an inadequacy of security, and claim 
that this inadequacy distinguishes the case from the Thorp Case. 

[4] The defendants say further of the Thorp Case that “both 
the mortgagor and mortgagee were willing that the money should 
be applied as payment, and the court treated it as the parties did.” 
But the dissent was put upon the ground that the mortgagee was 
entitled to hold the insurance money in place of the property 
destroyed; so this aspect of the subject must have entered into 
the court’s consideration of the case. The cases are alike in that 
no part of the debt was due when the insurance money was re- 
ceived, but they differ as to the terms of payment. In the Thorp 
Case there was no provision enabling the mortgagor to require an 
acceptance of payment in advance of its becoming due. Here the 
installments of the purchase money were all payable on or before 
the dates specified, so that the entire indebtedness was payable at 
once at the option of the vendee; and the vendors were directed 
“to immediately apply said sum * * * upon the payments tc 
become due under said contract.” 

There is another difference to be considered in connection with 
the vendee’s option. In the Thorp Case there was no intermediate 
condition on the fulfillment of which the debtor was entitled to a 
change in the form and substance of the security. Under this 
contract, the payment of $1,500 of the purchase price would en- 
title the vendee to a discharge of the mortgage of the chattels, 
and to a conveyance of the title to the realty upon his giving a 
mortgage of the same to secure the balance of the debt. So this 
provision for an exercise of the vendee’s option divides the prin- 
cipal into two parts, as to which the rights of the vendor touching 
the security are not identical. 
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[5] In the absence of an agreement for a release of some part 
of the security on the payment of a portion of the debt secured, 
the creditor is entitled to retain the entire security until the debt 
is fully paid. If the insurance money stands in place of the 
property destroyed it goes with the land, and retains in equity 
the quality and indivisibility ; and the creditor is entitled to retain 
the entire security notwithstanding the change in form of a part 
of it. This would require that the insurance money be held for 
an application which would complete the payment of the debt. 
The question then arises whether the vendee’s right to a transfer 
of the title and discharge of the chattel mortgage on the payment 
of a sum less than the entire debt, in connection with his privilege 
of paying a part or all of the notes at any time before their ma- 
turity, entitles him to use the insurance money to complete such 
partial payment. We think not. A part of the notes could not be 
paid by a tender of funds which the creditor was entitled to hold 
as security for the payment of all the notes. This view accords 
with the terms and nature of the provision regarding insurance. 
The vendee is to keep the buildings insured for the benefit of the 
vendor. The insurance is for the benefit of both parties, but is 
primarily for the benefit of the vendor as security holder of the 
property insured, and inures to the benefit of the vendee through 
the reduction of his debt. The vendee cannot require an applica- 
tion of it which would give him the primary. benefit and leave the 
vendor inadequately secured. The application must be such as 
will preserve the equities of the vendor or mortgagee in the given 
case. Our disposition of the question presented here is not in- 
consistent with the decision in Thorp vs. Croto as limited by the 
facts of that case; and it accords with the court’s view, elsewhere 
expressed, that the proceeds of a policy of insurance on mortgaged 
property are to be substituted for the property destroyed. Powers 
vs. N. E. Fire Ins. Co., 69 Vt. 494, 38 Atl. 148. 

Decree reversed and cause remanded, with direction that the 
complaint be dismissed. 


HOUSE vs. DAVIS. (No. 132.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—COMPLETION OF CONTRACT—EVIDENCE 


A contract of insurance was complete when the application was accepted 
and the policy issued and mailed, when no manual delivery was re- 
quired by the contract. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


* Decision rendered, Oct. 1, 1917. 197 S. W. Rep. 693. 
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2. INSURANCE—MEETING OF MINDS—EVIDENCE. 


In an action against insured on a note, evidence held sufficient to show a 
meeting of the minds so as to render the contract of insurance com- 
plete. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE—ISSUANCE OF POLICY—ESTOPPEL. 


Where the insured accepted for his application a receipt stating that the 
policy would be sent to him by mail and that if it was not received in 
fifteen days to notify the company, he would be estopped from deny- 
ing the issuance of the policy if he did not, within a reasonable time, 
notify the company that he had not received the policy. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Appeal from Circuit Court, Columbia County; Chas. W. Smith, Judge. 

Action by J. W. House, Jr., receiver for the Pianters’ Fire Insurance 
Company, against Joe Davis. Judgment for defendant, and plaintiff ap- 
peals. Reversed, and judgment entered for Appellant. 


——_- =o 


TAYLOR vs. NORTHWESTERN NAT. INS. CO. 
(Civ. 1993.)* 
(District Court of Appeal, First District, California.) 


1. INSURANCE—PROPERTY COVERED—“‘ADDITIONS ADJOIN- 
ING AND COMMUNICATING.” 

An insurance policy, under the caption “Country Store Building and Con- 
tents Policy Form,” provided for insurance on a one-story frame 
building and its additions adjoining and communicating, occupied as a 
grocery store, and on the stock of groceries and other merchandise 
contained in the described building and its additions, and granted per- 
mission for mechanics and artisans to make alterations or repairs and 
to bui.d additions. Insured erected within a few feet of the one-story 
building described, a shed in which to store groceries, not connected 
with the store building otherwise than by a removable board, on which 
goods were passed from the one building to the other. Held, that this 
shed was covered by the term “additions adjoining and commiuni- 
cating,” though not structurally connected with the store building, as 
the insurance was intended to cover the store as a store, and the 
property insured was to be treated as a store, and not as a separate 
and distinct building or a stock of goods contained in that identical 
structure. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Addition.) 


2. INSURANCE—CONSTRUCTION OF POLICY. 


The construction of an insurance policy is to be ascertained from the + 


whole instrument, the nature of the property, the purposes for which 
it is ordinarily to be used, its situation, and the manner in which it is 
usually kept. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


” * Decision rendered, Aug. 24, 1917. Rehearing denied, ‘Sept. 22, 1917. 
Rehearing denied by Supreme Court, Oct. 18, 1917. 167 Pac. Rep. 899. 
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Appeal from Superior Court, Alameda County; Everett J. Brown, 
Judge. 

Action by Thomas Taylor against the Northwestern National Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Peter J. Crosby of Oakland, for Appellant. 
L. D. Manning and L. C. Fish, both of Oakland, for Respondent. 


ore 


SOLOMON ws. FEDERAL INS. CO. (lL. A. No. 3844.)* 


(Supreme Court of California.) 


1. INSURANCE—FIRE INSURANCE—BREACH OF WARRANTY— 
MATERIALITY. 

Under Civ. Code, § 2611, as to breach of warranties in insurance policies, 
a policy providing that if any warranty is breached, the policy shall 
be null and void, issued on an automobile the value of which is mis- 
stated, precludes any consideration of materiality of the breach. 

(For other cases, see Insurance, Dec. Dig. § 281.) 


2. INSURANCE—FIRE INSURANCE—BREACH OF WARRANTIES 
—LIABILITY. 

To describe an automobile in a valued policy as having been made in 
1909, when in fact it was made in 1907, is such a material misdescrip- 
tion of the thing insured as to constitute a breach of the express 
warranty provided for in Civ. Code, § 2607. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


3. INSURANCE — FIRE INSURANCE — BREACH OF WARRANTY 
AND POLICY. 

in view of Civ. Code, § 2565, providing that materiality is to be determined, 
not by the event, but solely by the probable and reasonable influence 
of the facts upon the party to whom the communication is due, in 
forming his estimate of the disadvantages of the proposed contract or 
in making his inquiries the mere fact that the jury found the auto- 
mobile to be worth what it was stated to be worth in the application 
did not disprove the defense of breach of warranty; plaintiff having 
stated that he paid $1,000 more for the car than he did pay. 


(For other cases, see Insurance, Dec. Dig. § 281.) 


4. INSURANCE— AGENCY FOR INSURED — MISREPRESENTA- 
TIONS. 


Where an insurance agent requests insurance from a company which he 
does not represent, he is acting for the insured, who is responsible for 
misrepresentations in the application made out by the broker. 


(For other cases, see Insurance, Dec. Dig. § 379[7].) 


5. INSURANCE—MISSTATEMENTS IN APPLICATION—EFFECT. 


‘The insured is responsible for misrepresentations in the application when 
it is drawn by a regular soliciting agent of the insurance company, 


~* Decision rendered, Sept. 15, 1917. Rehearing denied, Oct. 15, 1917. 167 
Pac. Rep. 859. 
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where such an agent has no authority to waive the provision contained 
therein that the policy is to be avoided if any misrepresentation has 
been made concerning a material fact. 


(For other cases, see Insurance, Dec. Dig. § 379[6].) 


6. INSURANCE—AGENCY FOR INSURER—RETENTION OF COM- 
MISSION—EFFECT. 


Retention of a commission on a policy by an independent insurance broker 
does not constitute him the agent of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


7. INSURANCE — MISREPRESENTATIONS IN APPLICATION — 
EFFECT ON RENEWAL POLICY. 

That the misrepresentations complained of were made in the application for 
the original policy and that the policy sued upon was a renewed policy 
is immaterial. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Deparment 1. Appeal from Superior Court, Kern County; J. W. 
Mahon, Judge. 

Action by N. R. Solomon against the Federal Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 


McCutcheon, Olney & Willard and J. M. Mannon, Jr., all of San 
Francisco, for Appellant. 


Geo. E. Whitaker, of Bakersfield, for Respondent. 
oe & 


DOVER vs. HOME INS. CO. (No. 8325.)* 
(Court of Appeals of Georgia, Division No. 2.) 


INSURANCE—TRIAL—EVIDENCE—VERDICT. 


The explanation of the insured, by which he sought to avoid the effect 
of the issuance of an intermediary policy of fire insurance on the 
same property in another company without the consent of the de- 
fendant, was not tenable under the evidence, which justified the 
direction of a verdict for the defendant. Civil Code 1910, § 2489. 
The testimony of the plaintiff in his own behalf would not authorize a 
finding i in his favor, since, when taken in its most unfavorab.e version, 
it required a finding against him. Southern Bank vs. Goette, 108 Ga. 
796, 33 S. E. 974. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Error from City Court of Macon; Du Pont Guerry, Judge. 
Action by A. B. Dover against the Home Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 


Napier, Maynard & Plunkett, of Macon, for Plaintiff in Error. 
Hardeman, Jones, Park & Johnston, of Macon, and Smith, Ham- 
mond & Smith, of Atlanta, for Defendant in Error. 


* Decision “rendered, Sept. 19, 1917. 93 S. E. Rep. 515. Syllabus by the the 
Court. 
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FISK vs. LIVERPOOL & LONDON & GLOBE INS, CO, 
Limitep. (No. 123.)* 


(Supreme Court of Michigan.) 


lINSURANCE—FIRE INSURANCE—NOTICE OF LOSS— 
WAIVER. 

A denial of liability by the insurer’s adjuster is a waiver of filing of 
proofs of loss. 

(For other cases see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—POWERS OF AGENT. 

It is elementary that the powers possessed by agents of insurance compa- 
nies, like those of agents of any other corporations, are not governed 
by any individual principle, but are to be interpreted in accordance 
with the general law of agency. 


(For other cases see Insurance, Dec. Dig. § 87.) 


4. INSURANCE—F IRE INSURANCE—NOTICE OF LOSS— 
WAIVER. 

Evidence held insufficient to show that one who denied liability of com- 
pany under a fire policy was the defendant insurer’s adjuster so as 
to render proofs of loss unnecessary. 

(For other cases see Insurance, Dec. Dig. § 559[1].) - 


Error to Circuit Court, Sanilac County; Watson Beach, Judge. 

Action by Charles Fisk against the Liverpool & London & Globe In- 
surance Company, Ltd. Judgment for plaintiff, and defendant brings 
error. Reversed, and new trial ordered. 


This is an action on a Michigan standard form insurance policy upon 
which the premiums had been paid.. 

Within the period covered by the policy the property insured was de- 
stroyed to an amount equal to or in excess of the amount of the policy. 
The policy provides that, if a fire occur, the insured shail give immediate 
notice of any loss in writing to the company. It further provides for a 
proof of loss which must be rendered to the company. It further pro- 
vides that no officer agent, or other representative shall have power to 
waive any provision or condition of the policy, except such as by the terms 
of the policy may be the subject of ageement indorsed thereon. It is con- 
ceded that no proofs of loss were filed by the plaintiff before the com- 
mencement of suit. 

It is the claim of the plaintiff that the defendant waived the filing of 
the proofs of loss and he bases such claims upon his own testimony, 
which is as follows: 

“IT am the plaintiff in the case and the Charles Fisk named in the 
policy issued by the defendant. I ordered it from Mrs. J. H. Murdaugh, 
who delivered it to me and whom I paid. After the fire I had a talk 
with Mrs. Murdaugh about the adjustment of the loss. Q. Did she tell 
you that any person was the adjuster on this loss? (Objected to as im- 
material and improper that conversation or statements by local agents do 
not in any manner confer any authority upon. anybody, and that there 
must be proof that the company sent the adjuster.) 

“Court: You may take the testimony simply in relation to the man- 
ner in which Mr. Fisk got into relation with the adjuster. (Exception by 
defendant.) 


* Decision rendered, Sept. 27, 1917. 164 N. W. Rep. 522. 
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“A. Mrs. Murdaugh told me who the adjuster was. 

“Mr. Jenks: We object to all testimony of conversations between 
Mrs. Murdaugh and this witness in reference to the adjuster. 

“A. She said his name was William Phillips, of Port Huron. After 
that I saw Mr. Phillips. Q. What did Mr. Phillips say to you? 

“Mr. Jenks: It is understood that all this testimony is subject to my 
objection ? 

“Court: Yes. (Exception by defendant.) 

“Phillips said he came to adjust the loss of both companies, the Liv- 
erpool & London & Giobe and the fire association. I took him into the 
room, and he almost immediately denied the right to pay, and said it was 
a hell of a funny fire and the company would never pay a dollar of the 
insurance. He asked if I had a bill of sale, and I handed him a bill of 
sale. Without even seeing my handwriting he asked if I had written 
that myself. He took the invoice and inventory and had copies made. 
The 19th of May he returned again with the deputy fire marshal, Samuel 
Robinson, and said the company wouldn’t pay a dollar, that it was a hell 
of a funny fire. Both of these times he admitted of being the adjuster. 
I also saw him in Port Huron again. I went to Port Huron, and he told 
me again that the company wouldn't pay. He told me, ‘You don’t need 
to loaf around there any more for it. The company never sent any other 
adjuster. All the negotiations for settling this loss were through the 
adjuster Phillips. * * * After the fire I reported it to Mrs. Murdaugh 
before Mr. Phillips was there, the same one from whom I got the policy 
and who introduced Mr. Phillips to me as the adjuster. I afterwards 
visited the state office of the Liverpool & London & Globe Insurance 
Company, the defendant company, in Detroit, and had a conversation with 
the person I found in charge. This conversation was since the trial of 
the other case. 

“Mr. Jenks: We object to any conversation with anybody in the 
office. 

“T do not remember the date. I had a paper the girl gave me that 
Will Phillips was the adjuster. I was struck by an auto and the paper 
was lost.” 

Another witness testified to the fact that the local agent, Mrs. Mur- 
daugh, told him that the adjuster was Mr. William Phillips. As bearing 
upon the authority of a local agent, plaintiff’s witness Chas. F. Gates 
testified over objection as follows :— 

“That he was attorney at law, and also engaged in fire insurance, 
and had been for upwards of thirty years. I am familiar with the duties 
of local agents, and have acted as adjuster for stock insurance compa- 
nies for several years, and have adjusted many losses for many compa- 
nies. I am familiar with the duties of a local agent of an insurance com- 
pany. * * * This is what is known as a recording agency; it is the 
agent’s duty to represent the company in his immediate vicinity. He 
issues policies in companies where applications are necessary, receives the 
application and receives the money and remits to the company, and in case 
of loss notifies the company of the loss, watches the property to see that 
the company’s interests aré protected, and when the adjuster comes on 
the local agent takes him to the assured and introduces him; then the 
adjuster takes it in his hands. Up to that time it is in the hands of the 
local agent, not to adjust, but to introduce the adjuster to take the re- 
sponsibility from the local agent to the adjuster.” 

At the close of the testimony @ motion was made on behalf of the 
defendant for a directed verdict upon the ground :— 

“That there is no competent evidence in the case showing that the 
requirements of filing a proof of loss, which concededly was not done, has 
ever been waived.” 

This motion was denied, and a verdict was directed in favor of the 
plaintiff for the face of the policy, with interest. 
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Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke and Fellows, JJ. 


Philiips & Jenks, of Port Huron, for Appellant. 
Fred A. Farr, of Sandusky (C. F. Gates, of Sandusky, of counsel), 
for Appellee. 


McPHEE vs. MILLERS’ NAT. INS. CO. (No. 121.)* 
(Supreme Court of Michigan.) 


INSURANCE—FIRE INSURANCE—FORFEITURE—STATUTE. 

Under Pub. Acts 1911, No. 128, providing that no fire policy shall be de- 
clared void for breach of a condition if insured has not been injured 
thereby or where a loss has not occurred during, “and” by reason of 
such breach, there is no forfeiture merely because insured took in, 
without notice to insurer, partners to the extent of one-sixth interest, 
five-sixths of the loss exceeding the amount of insurance. 


(For other cases, see Insurance, Dec. Dig. § 328[9].) 


Error to Circuit Court, Sanilac County; Watson Beach, Judge. 
Action by Hugh McPhee against the Millers’ National Insurance Com- 
pany. Judgment for plaintiff and defendant brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke, and Fellows, JJ. 


Walters & Hicks, of Detroit, and Barger & Hicks, of Chicago, Ill., for 
Appellant. 
Charles F. Gates, of Sandusky, for Appellee. 


“* Decision rendered, Sept. 27, 1917. 164.N. W Rep. 425. 





CROSSMAN vs. AMERICAN INS. CoO. or Newark, N. J. 
(No. 23.)* 


(Supreme Court of Michigan.) 


1. INSURANCE—FIRE INSURANCE—COW DITION OF APPLI- 
CANT’S TITLE. 


One who verbally and without any deceit on his part applied for fire insur- 
ance no inquiry being made of him as to the state of his title was not 
required to show its exact condition. 


(For other cases, see Dec. Dig. § 282[2].) 


2. INSURANCE—FIRE INSURANCE—BREACH OF CONDITION. 


A fire insurance company after loss cannot claim a breach of condition of 
the policy existent at the time of the application for the insurance, 


* Decision rendered, Sept. 27, 1917. 164 N. W. Rep. 428. on 
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and then known to it to work a forfeiture of the contract of insurance 
rendering it void from the beginning. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


3. INSURANCE—INSURABLE INTEREST. 


Policies of insurance taken out by one without interest in the property or 
life insured are void as contravening public policy. 


(For other cases see Insurance, Dec. Dig. § 119.) 


4. INSURANCE—FIRE INSURANCE—INSURABLE INTEREST. 


The assignee of an option to purchase realty with a building thereon, as- 
signed by the occupant thereof to pay an indebtedness of about $2,500, 
has an insurable interest in the property, which does not, of necessity, 
depend upon ownership but may be a special interest entirely discon- 
nected from any title, lien, or possession. If the holder of an interest 
in the property will suffer direct pecuniary loss by its destruction, he 
may indemnify himself by a contract of insurance. 


(For other cases, see Insurance, Dec Dig. § 115[2].) 


Error to Circuit Court, Wayne County; Orien S. Cross, Judge. 

Action by John M. Crossman against the American Insurance Com- 
pany of Newark, N. J. To review a judgment for plaintiff, defendant 
brings error. Affirmed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke, and Fellows, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit, for Appellant. 
James H. Pound, of Detroit (Charles H. Hatch, of Detroit, of coun- 
sel), for Appellee. 


JOHNSON & STROUD vs, RHODE ISLAND INS. CO. 
(No. 174.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE — TORNADO INSURANCE — CANCELLATION OF 
POLICY—EFFECT. 

While ordinarily cancellation of an insurance policy occurs only on mutual 
assent, where a tornado policy provided for instant cancellation en 
request of the insured, such request was a cancellation on the instant, 
even if the insurer absolutely refused to permit cancellation. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


2. INSURANCE— TORNADO INSURANCE — CANCELLATION OF 
POLICY—EFFECT. 

Where tornado policy provided for instant cancellation on insured’s re- 
quest, the mere fact that the insurer in remitting the unearned pre- 
mium retained more than enough to cover the period at the annual rate 
did not continue the policy in force. 


(For other cases, see Insurance, Dec Dig. § 232.) 


+ Decision rendered, Oct. 3, 1917. 93 S. E. Rep. 735. 
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3. INSURANCE — TORNADO INSURANCE — CANCELLATION OF 
POLICY—EFFECT. 

The mere fact that the policies themselves were not surrendered did not 
show that there was no cancellation, as the request of the insured is 
sufficient. 

(For other cases, see Insurance, Dec Dig. § 232.) 


Appeal from Superior Court, Pitt County; Stacy, Judge. 
Action by Johnson & Stroud against the Rhode Island Insurance Com- 
pany. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Civil action to recover on two tornado insurance policies of standard 
form, Nos. 2105 and 2106, aggregating $4,000. At a former trial there 
was recovery by plaintiff and, on appeal, a new trial was awarded for an 
erroneous reception of evidence. See Johnson vs. Insurance Co., 127 N. C. 
143, 90 S. E. 124. This opinion having been certified down, defendant 
admitting that it had issued the policies in question, and that the amount 
of damages done by the storm was, as claimed by plaintiff, $1,496.80, re- 
sisted recovery chiefly on the ground that, at the time of the alleged storm, 
Septebmer 3, 1913, said policies were no longer in force, having been can- 
celed at plaintiff's request. On issue submitted, jury rendered their verdict 
that said policies had been canceled as claimed by defendant. Judgment on 
the verdict, and plaintiff excepted and appealed. 


Harding & Pierce of Greenville, and J. L. Horton of Farmville, for 
Appellant. 
Albion Dunn, of Greenville, for Appellee. 


eee 


PHIFER & GOSSETT vs. BELUE er at. (No. 9799.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—FIRE INSURANCE—RIGHTS OF CLAIMANT. 

A seller who retained title until payment of full consideration, no agree- 
ment to insure for his benefit being shown is not entitled to enjoin 
payment of the insurance money to one in whose name purchaser in- 
sured property. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from Common Pleas Circuit Court of Union County; H. F. 
Rice, Judge. 

Action by Phifer & Gossett against M. O. Belue and others. From a 
judgment for defendants, plaintiffs appeal. Reversed in part. 


Dobson & Vassy, of Gaffney, for Appellants. 
A. C. Mann, of Spartanburg, for Respondents. 


* Decision rendered, Sept. 5, 1917. 93 S. E. Rep. 388. 
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CONTINENTAL INS. CO. or NEw York vs. PEERY.—CON- 
TINENTAL INS. CO. or New York Et AL. vs. SAME.* 


(Supreme Court of Tennessee.) 


INSURANCE—CONSTRUCTION OF POLICY—FOLLOWING DECI- 
SIONS FROM OTHER: STATES. 


Where the policies sued on are the standard policies provided by the 
statutes of New York, under which defendant insurance companies 
are chartered, the construction given by the New York courts, that 
the provision of the policies, as required by statute, that on their can- 
cellation unearned premiums shall be returned, is a condition pre- 
cedent to cancellation, not being arbitrary or unreasonable, or working 
a hardship upon the insurer, will be followed. 


(For other cases, see Insurance, Dec. Dig. § 147[1].) 


Appeal from Circuit Court, Knox County; Von A. Huffaker, Judge. 

Suits by R. W. Peery, trustee, against the Continental Insurance Com- 
pany of New York and against said insurance company and the Fidelity- 
Phenix Fire Insurance Company. Judgment for plaintiff, and defendants 
appeal. Affirmed. 


Webb & Baker and Green, Webb & Tate, all of Knoxville, for Conti- 
nental Ins. Co. et al. 
Harris & Beeler, L.. D. Smith, and J. R. Penland, all of Knoxville, for 


R. W. Perry, Trustee. 





¥ Decision rendered, Sept. 22, 1917. 197 S. W. Rep. 487. 


NATIONAL FIRE INS. CO. vs. HOUSE Er at. (No. 1188.)* 
(Court of Civil Appeals of Texas. Amarillo.) 


1. INSURANCE—FIRE—EXTENT OF LOSS—“TOTAL LOSS.” 


A building was a “total loss’ after a fire, where a reasonably prudent 
owner, uninsured could not have used any substantial part of the 
building left standing. 


(For other cases, see Insurance, Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Total Loss.) 


2. INSURANCE — ADJUSTMENT OF LOSS— VALIDITY OF AP- 
PRAISAL—TOTAL LOSS—STATUTE. 


A stipulation for appraisement or arbitration in a fire insurance policy is 
a nullity where there is a total loss, in view of Vernon’s Sayles’s Ann. 
Civ. St. 1914, art. 4874, providing that “a fire insurance policy, in case 
of a total loss by fire of property insured shall be held and considered 


* Decision rendered, July 6, 1917. Rehearing denied, Oct. 3, 1917. 197 
S. W. Rep. 476. 
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to be a liquidated demand against the company for the full amount of 
such policy; provided, that the provisions of this article shall not 
apply to personal property.” 

(For other cases see Insurance, Dec. Dig. § 569.) 






Appeal from District Court, Dallas County; E. B. Muse, Judge. 
Suit by Eilis P. House and others against the National Tire Insurance 
Company. Judgment for plaintiff named, and defendant appeals. Affirmed. 


































Crane & Crane, of Dallas, for Appellant. 
Gano & Gano, Carden, Starling. Carden, Hemphill & Wallace, B. B. 
Hemphill and Bern Wilson, all of Dallas, for Appellees. 


LIVERPOOL & LONDON & GLOBE INS. CO., Lp., vs. 
JONES er au. (No. 134.)* 


(Court of Civil Appeals of Texas. Beaumoftt.) 








2. INSURANCE—WARRANTY CLAUSE—BOOKS—SUFFICIENCY. 
A policy containing a clause that insured was “to keep a set of books 
showing a complete daily record of all cotton handled, the weight and 
classification of each baie, all purchases, sales, and shipments, with the 
identity of each bale,” etc., is sufficiently complied with if the books 
are sufficient to enable the insurer with reasonable certainty to arrive | 
at the amount of the loss, and whether the books so kept enable the 
insurer to determine the loss with reasonable certainty is an issue of 
fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. INSURANCE—FIRE—PLEADING— IDENTITY OF PROPERTY 
LOST. 

In an action against an insurance company for loss by fire of 405 bales of 
cotton it was not error to overrule a special exception to the com- 
plaint for the reason that the identity of said bales by tag number or 
otherwise was not disposed, where the complaint set out the date and 
place of the fire, and the policy covered cotton situate anywhere in the 
state belonging to plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

4. INSURANCE — FIR E—ASCERTAINMENT OF LOSS—SUFFI- 
CIENCY OF EVIDENCE. 

In an action for insurance on cotton lost by fire, evidence held sufficient 
to support the finding of the jury as to the number of bales. 

-(For other cases, see Insurance, Dec. Dig. § 665[4].) 

', INSURANCE—FIRE—ASCERTAINMENT OF VALUE OF PROP- 
ERTY BURNT—EVIDENCE. 

[In an action on a fire policy, evidence held sufficient to support the verdict 
of the jury as to the value of the cotton destroyed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 





* Decision rendered, June 28, 1917. Rehearing denied, Oct. 10, 1917. 197 
S. W. Rep. 736. 
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7. INSURANCE— WARRANTY RECORD CLAUSE—BOOKS—SUF- 
FICIENCY—EVIDENCE. 

In an action on a fire policy, evidence held to support a finding of the jury 
that the books of plaintiff were a substantial compliance with a war- 
ranty record clause in a policy requiring insured “to show a complete 
daily record of all cotton handled, the weight and classification of each 
bale, all purchases, sales, and shipments, with the identity of each bale.” 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 














Error from District Court, San Augustine County; Hon. A. E. Davis, 
Judge. 

Suit by Roland Jones and C. A. McKnight, composing the firm of 
Roland Jones & Co., against the Liverpool & London & Globe Insurance 
Company, Ltd., in which the Stone Fort National Bank of Nacodoches, 
the Commercial Guaranty State Bank of Nacodoches, and the First Na- 
tional Bank of San Augustine were made parties defendant. Judgment for 
plaintiffs, and defendant insurance company brings error. No error. 












Locke & Locke, of Dallas, for Plaintiff in Error. 
J. C. Harris and Blount & Strong, all of Nacodoches, Woods, King 
& John, of Houston, D. M. Short & Sons, of Center, and Wm. D. Mc- 
Donald, of San Augustine, for Defendants in Error. 








BOSTON & M. R. R. vs. UNION MUT. FIRE INS. CO.* 


(Supreme Court of Vermont. Washington.) 








1. INSURANCE — SETTLEMENT — CONSTRUCTION OF AGREE- 
MENT—FIRE INSURANCE. 

Where the railroad, whose locomotive set the fire, agreed with the insurers 
of buildings to reimburse them to the extent of 50 per cent of the 
loss, not including expenses or discounts, an item, consisting of an 
assessment due the insurer from the building owner, which the in- 
surer deducted on paying the loss was not an expense or discount, but 
a valid debt, half of which was payable by the railroad. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
















Appeal in Chancery, Washington County; E. L. Waterman, Chan- 


cellor. 

Bill by the Boston & Maine Railroad against the Union Mutual Fire 
Insurance Company. Decree dismissing the bill, and plaintiff appeals. 
Reversed and cause remanded, with directions. 















Argued before Munson, C. J., and Watson, Haselton, Powers, and 
Taylor, JJ. 










George B. Young, of Montpelier, and Walter H. Cleary, of Newport, 
for Appellant. 
Porter, Witters & Harvey, of St. Johnsbury, for Appellee. 


* Decision rendered, Oct. 2, 1917. 101 Atl. Rep. 1012. 
Vol. L—39. 
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MARINE. 
SUPREME COURT OF NEW YORK. 


SpeciAL TERM, NEw York County. 


COLUMBIA TRUST CO. 


vs. 


NORSKE LLOYD INS. CO., Ltp.* 


1. INSURANCE—MARINE INSURANCE—CANCELLATION OF 
POLICY —SALE OF VESSEL—“SALE OF TRANSFER TO 
OTHER OWNERSHIP.” 


Under a policy of marine insurance providing that on a “sale or transfer 
to other ownership,” the policy should thereupon become canceled 
from the date of sale or transfer, an agreement for the sale of an 
insured vessel to one who was put in immediate possession, providing 
that the title should not pass until full payment of the purchase price, 
was not a sale or transfer operating to cancel the policy. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


2. INSURANCE—M ARINE INSURANCE—CONSTRUCTION OF 
POLICY. 


A contract of marine insurance, prepared by the insurer, will be construed 
strictly against it; and a construction working a forfeiture will not 
be given to it, unless no other is permissible from the language used. 


(For other cases, see Insurance, 146[3].) 


3. ESTOPPEL—JUDICIAL PROCEEDING — MARINE INSURANCE 
—ACTION ON POLICY. 

In an action on a policy of marine insurance, the insured was not estopped 
from claiming thet there had been no sale or transfer of the vessel, 
within a policy provision for a cancellation on that ground, and that 
it was the owner at the time of its loss, by reason of the fact that it 
had brought an action to recover the balance due on the purchase 
price, or was defending an action brought by the purchaser to recover 
back the purchase money as it was merely seeking to maintain and 
protect its rights under the contract of sale. 


(For other cases, see Insurance, Dec Dig. § 68[5].) 


6. INSURANCE—MARINE INSURANCE “VALUED POLICY.” 

A “valued policy” is one in which the valuation of a vessel is agreed upon 
by the parties thereto, which valuation, in the absence of fraud or 
special defenses, is binding upon the parties as to the amount recover- 
able under the policy in case of loss. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Valued Policy.) 


7. INSURANCE—MARINE INSURANCE—VALUED POLICY—CON- 
STRUCTION. 


A valued policy of marine insurance is not to be treated as a contract of 
indemnity, but as a contract to pay liquidated damages in case of 


"* Decision rendered, July, 1917. 166 N. Y. Supp. 915. 
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loss, under which the insured will not be allowed to recover more than 
the amount of the policy, and the insurer will not be allowed to de- 
fend on the ground that the property insured was worth less than the 
value agreed upon. 


(For other cases, see Insurance, Dec. Dig. § 475.) 


8. INSURANCE—MARINE INSURANCE—-VALUED POLICY— 
AMOUNT OF RECOVERY. 


Under a valued policy of marine insurance, even if treated as a contract 
of indemnity it would be contrary to the fundamental principle of in- 
demnity to hold that because insured, for the purpose of a first group 
of insurance, had valued a vessel at .a certain amount, he could not 
receive from an¥ source more than that amount in case of loss, where 
his actual loss was greater. 


(For other cases,.see Insurance, Dec. Dig. § 475.) 


Action by the Columbia Trust Company against the Norske Lloyd 
Insurance Company, Ltd., upon a policy of marine insurance. Motion by 
plaintiff for judgment on the pleadings granted. 


Kellogg, Emery & Cuthell of New York City for Plaintiff. 
Wendell P. Barker, of New York City, for Defendant. 


Orpway, J. 

The plaintiff is the assignee of a claim against the defendant 
for a loss covered by a valued marine insurance policy issued 
by the defendant on a vessel called Libertad, owned when the 
policy was issued by the Compania Zamorense de Navegacion, 
which company is also claimed to have been the owner of the 
vessel when she became a total loss on August 3, 1916, because 
of perils insured against by defendant’s policy. This is a motion 
by plaintiff for judgment on the pleadings, which will be taken 
to contain a true statement of the facts, because the defendant 
expressly admits all the allegations of the complaint and defends 
solely by separate defenses, which also for the purpose of this 
motion are conceded to state the facts correctly. 

The plaintiff’s assignor, being the owner of the Libertad, in 
April, 1916, effected insurance on that vessel in several insurance 
companies to an aggregate amount of $60,000 on an agreed valua- 
tion of $90,000; the plaintiff’s assignor becoming a coinsurer to 
the extent of $30,000. The defendant participated in the above 
insurance to the extent of $3,500 by the policy in suit, which con- 
tains the following clause :— 

“Should the vessel be sold or transferred to other ownership, 
then, unless the underwriters agree in writing to such sale or 
transfer, this policy shall thereupon become canceled from the 
date of sale or transfer.” 

Afer the issuance of the above policy, and on or about June 1, 
1916, and while it was in force, the plaintiff’s assignor entered 
into an agreement to sell said vessel to one Fuss for $180,000, 
under which it received from Fuss $60,000 in cash and 12 
promissory notes of $10,000 each, the first one payable June 10, 
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1916, and one on the 10th day of each month following, and 
upon the payment in full of the $180,000, and only then, should 
the title pass to Fuss. It was agreed that Fuss was to be, and he 
was in fact immediately thereafter, put in possession of the 
vessel, but that he should not acquire ownership thereof until full 
payment, until which the vessel “shall continue to be the property 
of the Compania Zamorense de Navegacion.” By this agreement 
Fuss was to assume and pay the unearned portion of the premiums 
of the $60,000 of insurance, and in addition was to pay for an 
additional $60,000 of insurance, to equal, with the first $60,000, 
the part of the purchase price unpaid. This additional insurance 
was taken out by the plaintiff's assignor in its name as owner, 
and in the policies covering the same value of the vessel was fixed 
at $150,000. The agreement further provided that until full 
payment Fuss was bound to intrust the command of the vessel 
to her captain, and in case of his resignation or discharge his 
successor should be appointed by mutual consent. 

The notes which came due June 10 and July 10, 1916, were 
paid to plaintiff’s assignor by Fuss, so that the plaintiff’s assignor 
has actually. received $80,000 on account of its contract to sell. 
Thereafter, and on August 3, 1916, the Libertad was lost at sea, 
and demands were made by the plaintiff's assignor against the 
insurers under the policies in the first mentioned group, and the 
plaintiff’s assignor has collected the sum of $38,500, from some 
of those insurers; but, while it has filed proofs of claim under 
the policies in the second mentioned group, it has neither de- 
manded nor collected anything from the second group of insurers. 

The defendant having refused to pay the amount of its policy, 
this action was commenced, and defendant has set three defenses: 
First. That its policy was concealed by reason of the sale or 
transfer above mentioned. Second. That Fuss has commenced 
an action against the plaintiff's assignor to recover back the 
purchase money paid on the above mentioned contract to sell, 
which action the plaintiff’s assignor is defending; also that the 
plaintiff’s assignor has commenced an action against Fuss to 
recover the balance due on the contract to sell, which action Fuss 
is defending. Third. That the plaintiff’s assignor, having re- 
ceived $80,000 on the purchase price of the vessel and $38,500 
under the first group of insurance, has already received more than 
the agreed valuation of the vessel, viz., $90,000, and therefore 
has no further claim under the insurance policies in the first 
group. This defense also sets out the facts in regard to the two 
groups of insurance effected on the vessels as above stated. 

[1] The first defense cannot be sustained. There has been no 
“sale or transfer to other ownership.” ‘The words in that clause 
“to other ownership” apply equally to “sale” and to “transfer,” 
so that it should read “sale to other ownership or transfer to 
other ownership.” While the vessel was delivered to Fuss, there 
was no “sale or transfer to other ownership.” The contract be- 
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tween the plaintiff’s assignor and Fuss was only an agreement to 
sell and expressly retained the ownership in the plaintiff’s as- 
signor, and the contract itself was called a “contract of promise of 
purchase sale.” The title was not to pass, and no evidence of title 
delivered, until the whole purchase price was paid. This had not 
occurred when the vessel was lost; there still being $100,000 due. 
While Fuss had an equitable interest in the vessel, and while he 
could transfer that interest, he had no legal “ownership.” 35 Cyc. 
651-654 ; Hitchcock vs. Northwestern Ins. Co., 26 N. Y. 68; Lloyd 
vs. North British & Mercantile Ins. Co., 174 App. Div. 371, 376, 
161 N. Y. Supp. 271. 

The policies in the cases cited by the defendant all have some 
distinguishing words. In Brighton Beach Racing Association vs. 
Home Ins. Co., 113 App. Div. 728, 99 N. Y. Supp. 219, the vital 
words are “if any change * * * take place in the interest, 
title or possession of the subject of insurance.” In Germond vs. 
Home Ins. Co., 2 Hun, 540, the words are “if the property in- 
sured should be sold or conveyed, or the interest of the parties 
therein be changed.” See Savage vs. Howard Ins. Co., 52 N. Y. 
502, 11 Am. Rep. 741; Griffey vs. N. Y. Central Ins. Co., 100 
N. Y. 417, 422, 3 N. E. 309, 53 Am. Rep. 202. 

[2] While there is force in the defendant’s argument that the 
personal equation enters very decidedly into any insurance con- 
tract, and that a change of possession to a party unknown to it 
might injure its interests, the fact still remains that it could 
easily have protected itself by inserting in the policy a clause pro- 
hibiting any change of interest or change of possession without 
its consent. This it has not done, and, having prepared its own 
contract of insurance, that contract will be construed strictly 
against it, and a construction which works a forfeiture will not 
be given to it, unless no other is permissible by the language used. 
Darrow vs. Family Fund Socy., 116 N. Y. 537, 544, 22 N. E. 
1093, 6 L. R. A. 495, 15 Am. St. Rep. 430. 

[3] The second defense, also, cannot be sustained. Although 
it alleges evidence rather than a defense, I will assume that it 
pleads, as defendant contends, that the plaintiff’s assignor has 
elected to regard its agreement with Fuss as a sale of the vessel, 
and has in effect estopped itself from now claiming that there 
was no sale, and that it was the owner of the vessel at the: time 
of its loss. It is not alleged that the interposition of the answer 
of the plaintiff’s assignor in the suit by Fuss, or the commence- 
ment of its suit against Fuss, took place before its assignment of 
this cause of action to the plaintiff in this action, and I do not 
see how acts of plaintiff’s assignor subsequent to the assignment 
can be deemed to bind the plaintiff, either as an election or by 
way of estoppel. But, even if such an allegation were contained 
in the answer, I do not think that the defense of the plaintiff’s 
assignor to the Fuss action, or the commencement of its own 
action against Fuss, could be deemed to’ be a good defense to this 
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action, either as an election or way of estoppel. The plaintiff’s 
assignor in defending the Fuss action and in commencing its ac- 
tion against Fuss is only seeking to maintain such right as it 
has under its contract with Fuss, and I find nowhere in the 
pleadings in those actions any allegation that can be construed as 
a statement that the plaintiff had “sold or transferred” the vessel 
“to other ownership.” 

[4,5] Nor does it constitute an election of a remedy, which 
will bar the prosecution of another and different remedy, that a 
plaintiff brings a suit on a theory which the facts and the law 
do not permit him to maintain. The doctrine of election of 
remedies is founded on the principle that, where the facts and 
the law permit one to choose and insist on either of two incon- 
sistent causes of action, his choice is binding on him. In this case 
plaintiff's assignor either sold or transferred the ownership of 
the vessel, or it did not. Any decision it may make in its own 
mind on this point may be right or wrong; but it cannot change 
the law applicable to the undisputed facts of the case, and is not 
controlling. In other words, it is not a case where plaintiff’s 
assignor can make an election. Sullivan vs. Ross Estate, 113 
Mich. 311, 318, 71 N. W. 634, 76 N. W. 309; Mills vs. Park- 
hurst, 126 N. Y. 89, 26 N. E. 1041, 13 L. R. A. 472; McNutt 
vs. Hilkins, 80 Hun, 235, 29 N. Y. Supp. 1047; 15 Cyc. 262. So 
far as the defense of estoppel is concerned, the essential elements 
of an estoppel are obviously lacking. 

[6, 7] The third defense, also, cannot be sustained. The 
parties agree that the policy of insurance sued on is a valued 
policy; that is, that the valuation of the vessel was fixed and 
agreed upon by the parties thereto, and that that valuation is, in 
the absence of fraud and other special defenses, binding and con- 
clusive upon the parties as to the amount to be recovered under 
this policy in case of loss. The defendant’s theory, as I under- 
stand it, is that, as policies of insurance are contracts of indem- 
nity, an insured cannot in any event recover more than the 
amount of his actual loss from the insurers, and that, as the 
plaintiff’s assignor has already received from Fuss by virtue of 
an agreement to sell the vessel $80,000 in cash and has collected 
$38,500 of insurance from other insurers, thereby having received 
in all $118,500, it has received more than the agreed valuation of 
the vessel, $90,000, and therefore cannot recover anything fur- 
ther from the insurers. It seems to me that the defendant’s argu- 
ment is unsound for several reasons. In the first place, the weight 
of authority seems to support the proposition that a valued policy 
of marine insurance is not to be treated in this respect as a con- 
tract of indemnity, but rather in the nature of a contract to pay 
liquidated damages in case of loss, as to which the insured will 
not be allowed to recover on the policy more than the amount 
thereof, and the insurer will not be allowed to defend on the 
ground that the property-insured was worth less than the valua- 
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tion agreed upon. Irving vs. Manning, 1 H. L. Cas. 287, in 
which leading case all the judges concurred in saying (page 307): - 

“A policy of insurance is not a perfect contract of indemnity. 
It must be taken with this qualification, that the parties may 
agree beforehand in estimating the value of the subject assured, 
by way of liquidated damages, as indeed they may in any other 
contract to indemnify.” 

See, also, Providence & Stonington S. S. Co. vs. Phoenix Ins. 
Co., 89 N. Y. 559; New York & Cuba Mail S. S. Co. vs. Royal 
Exchange Assurance Co., 154 Fed. 315, 83 C. C. A. 235; 3 
Kent’s Com. 272, 273; Arnould, Marine Ins. §§ 339, 341. 

But, even if this were not so, and the policy of insurance 
should be treated as a perfect contract of indemnity, it does not 
seem to me that the result urged by the defendant follows. The 
principle underlying the application of the doctrine of indemnity 
to contracts of insurance is to do justice between the parties, 
and to see to it that the insured shall not receive more than the 
amount of his actual total loss. As was said by Brett, L. J., of 
the Court of Appeal in England, in the case of Castellain vs. 
Preston, L. R. 11 Q. B. Div. 380, 386:— 

“The very foundation, in my opinion, of every rule which has 
been applied to insurance law, is this, namely, that the contract 
of insurance contained in a marine or fire policy is a contract of 
indemnity, and of indemnity only, and that this contract means 
that the assured, in case of a loss against which the poilcy has 
been made, shall be fully indemnified, but shall never be more 
than fully indemnified. This is the fundamental principle of 
insurance, and if ever a proposition is brought forward which is 
at variance with it, that is to say, which either will prevent the 
assured from obtaining a full indemnity, or which will give to 
the assured more than a full indemnity, that proposition must 
certainly be wrong.” 

[8] It is under the application of this principle that the doctrine 
of subrogation has been applied to insurance, so that if the in- 
sured receives, or is entitled to receive, more than the total 
amount of his actual loss, the insurer becomes subrogated to his 
rights to the extent of the insurance. It seems to me, however, 
that the defendant is in error when it seeks to apply this doctrine 
of indemnity to a case where the valuation of the property has 
been agreed upon in a valued policy of insurance, but where that 
valuation is not necessarily the actual value of the property. 
Nowhere in the answer is there any allegation as to the actual 
value of the vessel, although it might possibly be implied from 
the contract to sell the vessel to Fuss that the vessel was worth 
$180,000, instead of $90,000, as valued in the first group of in- 
surance. It is not alleged that the $118,500 which the plaintiff’s 
assignor has actually received is equal to the total amount of its 
actual loss, nor that, if it collects the entire $60,000 in the first 
group of insurance, so that it will have received in all $140,000, 
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that equals the total amount of its actual loss. Under these cir- 
cumstances, it seems to me that it would be contrary to the 
fundamental principle of the doctrine of indemnity to hold that, 
because the insured has for the purposes of a first group of insur- 
ance valued the vssel at $90,000, it cannot receive from any source 
more than $90,000 in case of loss, even though its actual loss is 
very much in excess of $90,000. It is probable that in this case 
the actual value of the vessel increased rapidly, owing to the 
war and to the sinking of ocean tonnage; but, whether that be 
so or not, it will often be the case that property which was per- 
haps fairly valued at the time of insurance increases very ma- 
terially in value up to the time of loss, and I cannot consent to 
the proposition that in such cases there is any real indemnity of 
the insured, if he is only to be allowed to recover from all sources 
the amount of the original valuation, and not the amount of the 
actual value of the property at the time of loss. 

Nor does the fact that two different valuations were stated in 
the two groups of insurance taken out on this vessel at two dif- 
ferent times afford any defense to this action. The first group 
of policies valued the vessel at $90,000; the second group of 
policies valued the vessel at $150,000. There is high authority 
for the proposition that under such circumstances the insured 
may not only recover in case of loss the insurance up to the 
amount of valuation in the earlier group of policies from the 
insurers in that group, but may also recover from the second 
group of insurers the insurance up to the amount of the differ- 
ence between the valuation of the property fixed in the first and 
in the second group of policies. Bousfield vs. Barnes, 4 Camp. 
228; Philips, Ins. § 1191. 

In addition to all this, it appears that the plaintiff’s assignor 
has not only not collected anything from the insurers under the 
second group of policies, but has not even made demand upon 
them that they pay anything under their policies. If it appeared 
that the plaintiff’s assignor had already collected the total amount 
of insurance under the second group of policies, or if it appeared 
that the plaintiff’s assignor had received from Fuss payment in 
full for the total actual value of the vessel at the time of its loss, 
it might be that the defendant would then have a defense to this 
action. See Bruce vs. Jones, 1 H. & C. 769. But those are not 
the facts here. Non constat that the plaintiff’s assignor will ever 
receive another cent from Fuss, or collect anything whatever 
from the second group of policies. If it does, and should ulti- 
mately receive more than the total amount of its actual loss, then 
the doctrine of subrogation may come into play, and the defend- 
ant may be able to recover its proportion of the surplus received 
by the plaintiff’s assignor. That situation, however, is not before 
us on these pleadings, or at the present time, and the possibility 
of its arising hereafter cannot be deemed to be a defense to this 
action. 
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The defendant’s fourth defense is a partial defense, based upon 
the same facts and allegations as the third defense, and cannot 
be sustained, for the reasons given for holding that the third de- 
fense is invalid. 

Plaintiff's motion for judgment on the pleadings will therefore 
be granted, with $10 costs. 


Ordered accordingly. 


ere. — - 


SUPREME COURT OF OREGON. 


McKERN e&T AL. 
vs. 


CORPORATION OF ROYAL EXCH. ASSUR. or Lonpon.* 


1. INSURANCE—ACTION ON POLICY—SUFFICIENTCY OF EVI- 
DENCE. 

Before plaintiffs are entitled to judgment on a policy they show the amount 
of loss sustained. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


2. INSURANCE—MARINE INSURANCE—CAUSE OF LOSS. 

Under a policy insuring against the perils of the waters, it was incumbent 
on plaintiffs to show that the sinking of the boat was caused by the 
perils insured against. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE — MARINE INSURANCE— PRESUMPTION AND 
BURDEN OF PROOF. 

If there is evidence showing that a vessel was lost or damaged on en- 
countering some peril insured against, the presumption is that the 
vessel was seaworthy, and the burden rests upon the insurer to show 
the contrary. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE— MARINE INSURANCE— PRESUMPTION AND 
BURDEN OF PROOF. 

When a loss occurs which cannot be ascribed to stress of weather or to 
any accident which might possibly have produced it, the presumption 
is that the vessel was defective and not seaworthy, and the burden of 
proving otherwise is on the insured. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


In Banc. Appeal from Circuit Court, Multnomah County; W. N. 
Gatens, Judge. 


* Decision rendered, Oct. 3, 1917. 167 Pac. Rep. 795. 
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Action by E. L. McKern and another against the Corporation of the 
Royal Exchange Assurance of London. Judgment for plaintiffs, and de- 
fendant appeals. Reversed and remanded. 


This is an action on an insurance policy. The plaintiffs owned a 
motorboat upon which the defendant had issued a policy insuring “while 
in port and at sea * * * at all times and in all places upon the Co- 
lumbia river and its tributaries the tackle, apparel, materials, fittings, fur- 
niture, electric light installation, and all machinery and boilers, * * * 
against the perils of the waters.” The complaint alleges that while the boat 
was in port upon the waters of the Willamette river, tributary of the 
Columbia river, it “sank and became submerged in the waters of the 
Willamette river,” and damaged the injured property to the extent of 
$254.75. 

The answer denies the allegation of damage, and alleges that “at the 
time of the injury” the hull of the boat “was rotten and in an unseaworthy 
condition and that the plaintiffs well knew said fact, and that they care- 
lessly and negligently tied said boat while in said condition in a boathouse 
at Portland in such a manner that the said boat sunk and caused the in- 
jury complained of, and that the sinking of the said boat and the injury 
complained of was due solely to the unseaworthy condition of said boat 
and the fact that the hull was rotten as aforesaid, and to the fact that 
the plaintffs, while said boat was in said condition, carelessly and negli- 
gently tied said boat in a boathouse in such a manner that the same would 
sink on account of its own unseaworthiness and said rotten hull and under 
said policy, the defendant did not insure said boat, or anything thereon 
above enumerated, against the loss, injury, or damages occasioned or re- 
sulting in the manner or for the causes which damaged said boat and its 
equipment.” The answer also contains averments to the effect that by the 
express terms of the policy the defendant was exempt from liability for 
“loss of or damage to hull or machinery through the negligence of master, 
mariners, engineers, or pilots, or through explosions, bursting of boilers, 
breakage of shafts, or through any latent defect in the machinery or hull, 
provided such loss or damage has not resulted from want of due diligence 
by the owners of the yacht, or any of them, or by the manager, but free 
from any claim for the part in which latent defect existed.” The reply de- 
nied that the boat was unseaworthy or that the plaintiff carelessly tied the 
boat in a boathouse, or that the policy contained the exemption provision 
pleaded by the defendant. 

The action was commenced in the district court for Multnomah 
County and a trial resulted in a judgment for the plaintiff. The defendant 
then appealed to the circuit court. When the cause was called for trial 
in the circuit court the plaintiffs contended that the burden of proving 
unseaworthiness rested upon the defendant, while the latter insisted that 
the burden was upon the plaintiffs to show that the boat was seaworthy. 
The court ruled that it was incumbent upon the insurer to prove unsea- 
worthiness, and thereupon the defedant announced that it would not offer 
any evidence; and then without offering any evidence to sustain any of 
the allegations of the complaint the plaintiffs moved for a judgment “con- 
firming the judgment of the lower court,” while the defendant “moved 
the court for an order of nonsuit on the ground that plaintiffs have failed 
to produce any testimony.” The motion for a judgment of nonsuit was 
denied; the motion of the plaintiffs was allowed, and the court granted a 
judgment against the defendant for $254.75. The defendant appealed. 


Fulton & Bowerman, of Portland, for Appellant. 
Morris A. Goldstein, of Portland, for Respondents. 
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Harris, J. (after stating the facts as above). 

[1] The pleadings presented two issues: One concerned the 
liability of the defendant, and the other related to the amount of 
the loss sustained by the plaintiffs. To determine that the insurer 
is liable is only to take one of the two steps required to be taken 
before the plaintiffs are entitled to a judgment, for the insured 
have yet to show the amount of the loss sustained by them, and 
hence the judgment cannot be sustained. No evidence was offered 
upon any subject, and consequently there was no evidence to war- 
rant a judgment for $254.75, even though it be assumed that the 
defendant is liable. 26 Cyc. 726, 

[2] The pleadings admit that the boat sank while in port, but 
there is not a word of evidence to show the cause of the sinking. 
If the loss did not occur from some cause insured against, the 
plaintiffs cannot recover; and it was therefore incumbent upon 
the plaintiffs to show that the sinking was probably caused by one 
of the perils insured against. Cory vs. Boylston F. & M. Ins. Co., 
107 Mass. 140, 9 Am. Rep. 14; Soelberg vs. Western Assur. Co., 
119 Fed. 23,55 C. C. A. 601; 26 Cyc. 723, 730. 

[3,4] If there is evidence showing that a vessel was lost or 
damaged upon encountering some peril insured against, the pre- 
sumption is that the vessel was seaworthy, and the burden rests 
upon the insurer to show that the vessel was unseaworthy; but 
when a loss occurs which cannot be ascribed to stress of weather, 
or to any accident which might by possibility have produced it, 
the fair and natural presumption is that the vessel was defective 
and not seaworthy, and the burden of proving that, in fact, she 
was seaworthy is then thrown on the insured. Higgie vs. Amer - 
can Lloyds (D. C.) 14 Fed. 143, 147; Parker vs. Union Insurance 
Co., 15 La. Ann. 688; Dupeyre vs. Western M. & F. Ins. Co., 
2 Rob. (La.) 457, 38 Am. Dec. 218; Deshon vs. Merchants’ Ins. 
Co., 11 Metc. (52 Mass.) 199; Barnewell vs. Church, 1 Caines 
(N. Y.) 217, 2 Am. Dec. 180; Snethen vs. Memphis Ins. Co., 
3 La. Ann. 474, 48 Am. Dec. 462; Treat vs. Union Ins. Co., 56 
Me. 231, 96 Am. Dec. 447; Perry vs. Cobb, 88 Me. 435, 34 Atl. 
278, 49 L. R. A. 389; Miller: vs. South Carolina Ins. Co., 2 
McCord (S. C.) 336, 13 Am. Dec. 734; Rugely vs. Sun Mut. Ins. 
Co., 7 La. Ann. 279, 56 Am. Dec. 603; Martin vs. Fishing Ins. 
Co., 20 Pick. (Mass.) 389, 32 Am. Dec. 220; Wallace vs. De Pau, 
1 Brev. (S. C.) 252, 2 Am. Dec. 662; Talcot vs. Commercial Ins. 
Co., 2 Johns. (N. Y.) 124, 3 Am. Dec. 406; The Orient (C. C.) 
16 Fed. 916; Swift vs. Union Ins. Co., 122 Mass. 573; 26 Cyc. 
723; 7 Ency. of Ev. 549; 14R.C. L. p. 1046, § 223. The plain- 
tiffs did not make a sufficient record to support the judgment. 

The judgment is reversed, and the cause is remanded for fur- 
ther proceedings. 
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SUPREME COURT OF WASHINGTON. 


REYNOLDS et aL. 
VS. 


PACIFIC MARINE INS. CO. (No. 13978.)* 


INSURANCE—MARINE INSURANCE—“WARRANTY.” 

The marginal clause specifying the waters in which the ship should be 
while covered by the policy, although using the word “warranted,” 
was an essential part of the contract, avoiding it for breach, and not 
a “warranty,” within Insurance Code (Laws 1911, p 197) § 34, pro- 
ane that the breach of a warranty shall not avoid the policy un- 
ess, etc. 


(For other cases, see Insurance, Dec. Dig. § 313.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Warranty.) 


Department 1. Appeal from Superior Court, King County; Everett 
Smith, peg 

Suit by S B. Reynolds and another against the Pacific Marine Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. Reversed 
and remanded, with directions. 


Bogle, Graves, Merritt & Bogle, of Seattle, for Appellant. 
Myers & Johnstone, of Seattle, for Respondents. 
MaIN, J. 

The purpose of this action was to recover upon a marine in- 
surance policy for the loss of a boat by fire. After the issues had 

° been made up by the second amended complaint, which will be 
referred to as the complaint, the answer, and the reply, the plain- 
tiffs made a motion for judgment upon the pleadings. The mo- 
tion was sustained, and judgment entered for the plaintiffs in the 
sum of $1,052. The defendant appeals. 

The facts stated in the pleadings which present the controlling 
question upon this appeal may be stated as follows: On April 23, 
1915, the respondents, being the owners of a certain gas boat 
known as the Arnold, applied to the appellant company for a 
policy of insurance thereon. A policy was issued insuring the 
Arnold against logs by fire or otherwise in the sum of $1,000 from 
the 30th day of April, 1915, until the 30th day of April, 1916. 
There was inserted on the margin of the policy the following :— 

“Warranted to be employed during the currency of this policy 
in the waters of Puget Sound, British Columbia, and Southeastern 
Alaska inland waters, not north of Wrangel Narrows. Warranted 
not to use the west coast of Vancouver Island.” 

The complaint alleges that this clause was inserted wrongfully 
and fraudulently, and without the authority or permission of the 


* Decision rendered, Oct. 1, 1917. 167 Pac. Rep. 745. 
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plaintiffs. On the 21st day of July, 1915, the Arnold was totally 
destroyed by fire while it was on the south side of Ship Creek, 
along the Alaska coast. The complaint prays for a reformation of 
the policy and for judgment for the amount thereof. The answer 
to the complaint denies that the marginal clause referred to in the 
complaint was inserted wrongfully and fraudulently, and without 
authority or permission of the respondents. In the affirmatve de- 
fense pleaded in the answer it is alleged that, at the time the policy 
was delivered, it contained the marginal clause referred to in the 
complaint, quoting it, and that the policy in that form was de- 
livered to the respondents and accepted and held by them, without 
objection, until after the fire occurred. For the purpose of this 
appeal it is admitted that the marginal clause was not wrongfully 
or fraudulently inserted, but that it was done with the authority 
and permission of the respondents. 

The controlling question is whether the marginal clause re- 
ferred to was a warranty, within the contemplation of section 34 
of the Insurance Code (chapter 49, Laws of 1911), or whether 
it is an essential part of the contract, and therefore not a war- 
ranty within the contemplation of the statute. If the marginal 
clause is such a warranty as contemplated by the statute, the judg- 
ment of the trial court should be sustained. On the other hand, 
if it is an essential part of the contract, and not such a warranty 
as the statute contemplates, the judgment must be reversed. In 
Johnson vs. Franklin Ins, Co., 90 Wash. 631, 156 Pac. 567, the 
action was brought upon an insurance policy for the loss of house- 
hold goods by fire. At the time the loss occurred the goods were 
not at the place covered by the policy. The policy in that case 
purported. to insure the goods for a term of three years, “all while 
contained in the frame dwelling while occupied only as a dwelling, 
known as dwelling No. 30, at Franklin, King County, Wash.” 

The goods were destroyed by fire while at No. 2832 Holden 
street, in the city of Seattle. It was there claimed that the lan- 
guage of the policy as to the location of the goods was a condition 
or warranty within contemplation of section 34 of the Insurance 
Code (chapter 49, Laws of 1911, supra), which provides that the 
breach of a warranty or a condition in a policy of insurance shall 
not avoid the policy unless such breach shall exist at the time of 
the loss and contribute to the loss. It was there held that the 
language of the policy relative to the location of the goods while 
insured was not a warranty or a condition within the contemplation 
of the statute, but was an essential part of the contract, as much 
so as any other part of the promise to insure, and it was there 
said :-— 

“A condition, according to the definition of Mr. Black, is ‘an 
agreement or stipulation in regard to some uncertain future event, 
not of the essential nature of the transaction, but annexed to it 
by the parties providing for a change or modification of their 
legal relations on its occurrence’; while a warranty, according to 
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the same authority, is ‘an undertaking or stipulation, in writing, 
or verbally, that a certain fact in relation to the subject of a con- 
tract is or shall be as it is stated or promised to be.’ The clause 
of the contract in question is neither of these. On the contrary, 
it is an essential part of the contract, as much so as is any other 
part of the promise to insure. The contract is that the insurer 
shall be liable for their loss by fire while they remain at that par- 
ticular building, not while away from it. It is a simple contract 
to insure while the property is at a particular place. No con- 
ditions or warranties, such as the statute contemplates, are in- 
volved.” 

In the present case the Arnold was destroyed by fire in waters 
many miles beyond the limits prescribed in the marginal clause of 
the policy above referred to. The question then arises whether 
this clause is a warranty as contemplated by the statute or an 
essential term of the contract such as any other part of the prom- 
ise to insure. One of the essential requisites of a voyage policy 
of insurance is that it should contain an accurate description of 
the waters in which the boat covered by the policy is to be while it 
is insured. In Arnould on Marine Insurance (9th Ed. 1914) 
vol. 1, p. 25, § 14, it is said :-— 

“In the case of a voyage policy the underwriter cannot know 
the nature of the risk he is asked to insure, nor, consequently, the 
amount of the premium he ought to require, unless he knows the 
nature of the voyage on which the ship is to sail, or the goods 
are to be conveyed. It is therefore one of the most essential re- 
quisites of a policy of insurance that it should contain an accurate 
description of the voyage insured.” 

It follows, therefore, that the marginal language of the policy, 
which specified the waters in which the Arnold was to be while 
covered by the policy, was an essential part of the contract, and 
therefore not such a warranty as is contemplated by the statute. 
It is argued, however, that the language of this policy is different 
from that which the court considered in the Johnson Case, but in 
both policies the subject-matter covered by the respective clauses 
was the same, that is, the locus of the property while it was in- 
sured. It is true that the language of the policy considered in 
the Johnson Case did not contain the word “warranted,” as in 
this case. To the use of this word no special significance can be 
attached. There may be warranties without using that particular 
word, and there may not be warranties when the word is used. 
In Port Blakely Mill Co. vs. Springfield, etc., Ins. Co., 59 Wash. 
501, 110 Pac. 36, 140 Am. St. Rep. 863, it was said :— 

“In our judgment the word ‘warranted’ adds nothing to the 
force of the stipulation. It is well understood—in fact, it is con- 
ceded—that the expression of the word ‘warranty’ does not 
necessarily constitute a warranty; that there may be warranties 
without the use of the word; and there may not be warranties 
when the word is used. * * *” 
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If, instead of the word “Warranted,” the marginal clause had 
said, “It is understood and agreed,” there could be no question 
but that the language of this policy was, in legal effect, the same 
as that in the Johnson Case. In each case the language used 
related to the same subject-matter, that of location of the property 
while it was insured. This is a most essential requisite, as pointed 
out by Mr. Arnould, of a policy of voyage insurance, and, as 
pointed out in the Johnson Case is not such a warranty as the 
statute contemplates. 

The judgment will be reversed, and the cause remanded, with 
direction to the superior court to overrule the motion for judg- 
ment on the pleadings. 

Ellis, C. J., and Chadwick, Morris, and Webster, JJ., concur. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF IOWA. 


SNYDER 
vs. 


NATIONAL TRAVELERS’ BENEFIT ASS’N. (No. 31457.)* 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE — MIS- 
REPRESENTATIONS IN APPLICATION — EVIDENCE—SUF- 
FICIENCY. 

Evidence held insufficient -to indicate bad faith of plaintiff in his applica- 
tion for health and accident insurance, either in concealing informa- 
tion or untruthfully or evasively stating the facts. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE—HEALTH AND ACCIDENT INSURANCE— 
RIGHT TO RECOVER—NATURE OF ALLOWANCE. 


Where a health and accident policy precluded payment for sickness aris- 
ing within thirty days following the date of the policy, and an opera- 
tion was performed within thirty days of the issuance of the policy 
and a later operation more than thirty days after the policy was 
issued, from the effects of which later operation plaintiff was suffering, 
and for which he claimed benefits, he could not recover for such illness. 


(For other cases, see Insurance, Dec. Dig. § 787) 


Appeal from District Court, Benton County; B. F. Cummings, Judge. 
Action for weekly indemnity under a policy for health insurance. The 
facts are stated in the opinion. Affirmed. 


Carr, Carr & Evans, of Des Moines, and Tobin & Tobin of Vinton, 
for Appellant. 
Nichols & Nichols, of Vinton, and C. W. E. Snyder, of Belle Plaine, 
for Appellee. 
STEVENS, J. 
On October 31, 1914, plaintiff signed an application for health 
insurance in the defendant company, and on November 9th of 
that year the policy in suit was issued to him. This action was 
brought to recover weekly indemnity allowed by the terms of 
said policy for loss of time while totally disabled from perform- 
ing the duties of his profession and while confined indoors. The 
defenses urged were breach of certain warranties contained in 
the policy and fraud practiced by plaintiff upon defendant in pro- 
curing said policy to be issued. The following extracts from the 
application we deem material to a correct understanding of the 
case presented upon this appeal :— 
“T hereby make application for membership in the association, 
basing my application upon the following representation of facts, 


* Decision rendered, Sept. 24, 1917. 164 N. W. Rep. 176. 
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all of which I hereby certify to be true, complete and material 
to the risk. I agree that any statement made by me to the agent 
or solicitor of this application shall not bind the association un- 
less written hereon.” 

“8. Give name and address of physician last consulted by you. 
Dr. Blackford, Rochester, Minn. 

“When was this? April, 1914. For what? Intestinal opera- 
tion. 

“Has your recovery from this been complete? Yes. 

“What other sickness or injury have you had in the past seven 
years? No other. 

“11. Are you now in sound physical health? Yes.” 

Plaintiff is a lawyer, and at the time of the trial was forty-six 
years of age. He testified that in January, 1914, he was operated 
upon at the Mayo Hospital in Rochester, Minn., for varicose 
veins in the duodenum, that he had his gall bladder removed, and 
in seventeen days thereafter left the hospital and went to the 
hotel. Very shortly thereafter he began bleeding. He left 
Rochester for ten days, tried a lawsuit, and on March 26th fol- 
lowing was operated upon for an ulcer in the duodenum, at which 
time other varicose veins were discovered. At this time a new 
opening was made into his stomach. He returned home in April, 
became much better, gained his normal weight, his blood and 
breathing became normal, and he was apparently restored to 
health. He returned to the hospital November 20, 1914, although 
it is claimed his visit at that time was incidental to a business 
trip in that vicinity. An examination made at this time of his 
blood and urine indicated the presence of tubercular trouble. 
He testfied that he was not sick, but apparently in normal health. 

Upon examination by the surgeon, his left kidney and epididy- 
mis presented evidences of tuberculosis, and on December 7th 
the left epididymis was removed and on the 21st of December 
his left kidney. He left the hospital January 11th, and while 
attempting to board a motorcar caused an injury to the scar on 
his left side. On January 13th he arrived at Iowa City, called a 
physician and was confined to his bed or the house until Feb- 
ruary 7th or 8th. 

At the close of the evidence the attorneys moved for a di- 
rected verdict in favor of their respective clients. The motion 
made by counsel for appellant was overruled, whereupon the 
motion in favor of plaintiff was sustained, and judgment en- 
tered in his favor for the amount found by the court to be due. 

The evidence as to the several operations above referred to 
is not disputed, but there is dispute as to the conversation be- 
tween plaintiff and defendant’s agent; plaintiff claiming he told 
the agent in detail about his prior illness and operations, and 
the agent denying most of it; the conversation occurring at the 
time the application was made out and signed. The application 
used was a printed form, with a blank space following each 

Vol. L—40. 
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question in which the answers of the applicant were written. 
The space left for that purpose was sufficient only for very brief 
answers to the questions. One of the questions answered by 
plaintiff as to when and what physician he had last consulted was, 
“Dr. Blackfield, Rochester, Minn., April, 1914.” It will be ob- 
served that the time given was the month in which the last 
operation in the spring of 1914 was performed. This answer 
would seem to be in accordance with the undisputed facts. The 
purpose of the visit and: consultation was an intestinal opera- 
tion. The answer is brief, but was evidently deemed wholly 
sufficient by appellant at the time the policy was issued. If 
more information was necessary or desirable, there would seem 
to have been no reason why it could not have been obtained be- 
fore the policy was issued. 

[1] There is no merit in the claim that the answers here re- 
ferred to were untruthful or misleading. He was next asked to 
state whether his recovery had been complete. He answered, 
“Yes.” This answer, under the evidnce, is apparently as nearly 
correct and truthful as the applicant was capable of making. He 
testified that his blood and respiration had become normal, that 
he had regained his former weight, and that he was feeling well; 
and we hardly see how it can be said that there is such conceal- 
ment or misrepresentation of facts as to constitute fraud. The 
only illness suffered by plaintiff within seven years preceding the 
date of the application was that resulting from the operations 
performed in January and March preceding. The separate op- 
erations performed on the dates indicated were upon the same 
organ, and the second was to further relieve the condition par- 
tially discovered at the time of the first, and to relieve the 
hemorrhages which continued from the time of the first opera- 
tion. There is no evidence tending to show that plaintiff’s an- 
swers to these questions were untruthful. 

He was then asked whether at the time he was in sound physi- 
cal health. To this he answered in the affirmative. As before 
stated, the answer was in harmony with all that was known by 
him at the time of his physical condition. He could hardly be 
expected to do more than state truthfully the facts at the time 
known to him. There is absolutely nothing to indicate bad faith 
upon the part of applicant, either in concealing information or 
untruthfully or evasively stating the facts. We think the hold- 
ing in Lakka vs. M. B. A., 163 Iowa, 159, 143 N. W. 513, 49 
L. R. A. (N. S.) 902, and Teeple vs. Reserve Society, 161 N. W. 
102, L. R. A. 1917C, 858, applicable to the facts in this case. 
While the language in the application in the cited case is some- 
what different in form, it is not sufficient to distinguish the cases. 
What is there said relative to the knowledge of the applicant, good 
faith, and apparent truthfulness of the answers to the questions 
is applicable to the facts in this case. 

II. The policy in suit provided :— 
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“This policy shall not cover * * * illness beginning within 
thirty days from the date of this policy.” 

The question here presented is more doubtful. As before 
stated, operations were performed in January and March, 1914, 
and on December 7, 1914, the left epididymis and on December 
21, 1914, the left kidney were removed. The policy was issued 
on November 9th, so that the operation on December 7th was 
within thirty days after the date of the contract. The operation 
of December 21st was had more than thirty days after the date 
of the policy. If the illness following the operation of Decem- 
ber 21st is to be treated as a continuation and part of the illness 
following the operation of December 7th, then same began 
within thirty days after the date of the policy; but if they be 
treated as wholly separate, then plaintiff is entitled to recover for 
such loss of time under the terms of the policy as followed the 
later operation. Appellant’s testimony is that he left the hos- 
pital on December 15th, that he felt well, and was out and 
around town until the 21st, when he returned to the hospital and 
had the left kidney removed. He left the hospital January 1 or 
2, 1915. On January 12th he was finally discharged, and left 
Rochester for Waterloo, Iowa. In boarding a motorcar he re- 
ceived an injury to his left side, which opened the scar left by 
the operation, and upon his arrival at Iowa City, January 13th, 
he called a physician and was confined to the house or bed until 
February 7th or 8th. After that time he employed assistance to 
try cases for which he was not physically able. The court found 
plaintiff entitled to recover for loss of time from December 21, 
1914, to January 11, 1915, both inclusive, and from January 13, 
1915, to February 8, 1915, both inclusive, and rendered judg- 
ment in his favor for $137. The tubercular condition making 
necessary the two latter operations doubtless existed at the time 
the application was signed, and the necessity for the last opera- 
tion was probably apparent at the time the preceding one was 
performed. ‘The tubercular condition existed, but appellee was 
suffering no illness or inconvenience therefrom. The purpose 
of the operations was to remove the infection and prevent its 
further ravages upon the body. The only illness of appellee was 
that resulting from the two operations. He was confined to the 
house and his bed on account thereof and while recovering there- 
from. The only connection or relation of the latter to the pre- 
ceding operation was that both sought to remove infected parts 
of different organs of the body, and were a part of the necessary 
treatment for the condition found to exist. 

[2] We do not think it can be said that the loss of time result- 
ing from the second operation is in any way traceable to the 
operation performed within thirty days following the date of the 
policy. The illness for which recovery is sought began when the 
last operation was performed. The condition requiring the treat- 
ment existed at the time the first operation was performed, but 
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appellee was not ill on account thereof, but was, as he testifies, 
in normal health, actively pursuing the duties of his profession. 
The only illness covered by the policy was that which so disabled 
the assured as to confine him to his house and totally prevent 
him from performing the duties of his profession. 

It is our conclusion that no question was presented for the 
jury, and that the court did not commit error in instructing it to 
return a verdict for the plaintiff. 

III. Appellant complains of the rulings of the court admitting 
certain testimony offered by plaintiff. We do not deem it 
necessary to set out the testimony which it is claimed was im- 
properly admitted, or to discuss the same in detail. Suffice it 
to say that we are of the opinion that the testimony was properly 
received by the court. 

Discovering no error in the record, the judgment of the lower 
court is affirmed. 

Gaynor, C. J., and Weaver and Preston, JJ., concur. 


HELM er at. vs. ILLINOIS COMMERCIAL MEN’S ASS’N. 
(No. 10922.)* 


(Supreme Court of Illinois.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—PRESUMP- 
TIONS. 

In an action on a benefit certificate or policy of insurance by the benficiary, 
the certificate or policy, with proof of its delivery and possession from 
delivery, is evidence of good standing of the assured, and, in the ab- 
sence of proof to the contrary, his good standing will be presumed to 
have continued up to the date of the accident. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


9. INSURANCE—ACTIONS—BURDEN OF PROOF. 

Where the beneficiaries offered the mutual benefit policy in evidence, 
making a prima facie case, the burden was then upon the insurer to 
show that the insured was not in good standing at the time of his 
death. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


11. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRIBU- 
TORY NEGLIGENCE—“DUE DILIGENCE.” 

Under mutual benefit accident policy requiring insured to use due dili- 

gence where insured was walking along a railroad right of way be- 

tween tracks where other persons were accustomed to walk passing 

between two towns at one of which the passenger trains did not stop 

in order to reach the other town at which they did stop, it could not 


~ * Decision rendered, June 21, 1917. Rehearing denied, Oct. 5, 1917. 117 
N. E. Rep 63. 
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be said as a matter of law that he was not exercising “due diligence,” 
since whatever other persons might do in the exercise of ordinary 
care is within the limits of due diligence. 

(For other cases see Insurance, Dec. Dig. § 825[3].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Due Diligence.) 


12. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRIBU- 
TORY NEGLIGENCE—DUE DILIGENCE. 


An insured walking along a railroad right of way where persons ‘were 
accustomed to walk, the railroad not having forbidden such travel, is 
not a trespasser as to his insurer. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


13. INSURANCE— MUTUAL BENEFIT INSURANCE—ACCIDENT 
POLICIES—“UNNECESSARILY EXPOSING HIMSELF TO 
DANGER.” 


Words in an accident policy avoiding liability in the insured was 
killed while “unnecessarily exposing himself to danger” have the 
same meaning as a clause requiring the insured to exercsie due 
diligence. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from First Branch, Appellate Court, First District, on Appeal 
trom Municipal Court of Chicago; James C. Martin, Judge. 

Action by Maude B. Helm and another against the Illinois Commer- 
cial Men’s Association. From a judgment of the Appellate Court (199 
Ill. App. 344) affirming a judgment dismissing the suit plaintiffs appeal. 
Reversed and remanded. 


Bulkley, More & Tallmadge of Chicago, for Appellants. 
Ryan, Condon & Livingston, of Chicago (Irvin I. Livingston, of 
Chicago, of counsel), for Appellee. 


MATHESON vs. IOWA STATE TRAVELING MEN’S 
ASS’N. (No. 31361.)* 


(Supreme Court of Iowa.) 


2. INSURANCE--ACCIDENT INSURANCE — EVIDENCE — SUFFI- 
CIENCY. 

In an action on an accident policy, evidence held to warrant a finding 
that insured lost hs eyesight through external, violent, and accidental 
means within the scope of the policy. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


3. INSURANCE— ACCIDENT INSURANCE—EVIDENCE—SUFFI- 
CIENCY. 

In an acton on an accident policy, evidence held to show that insured 
lost the eyesight of one eye within ninety days after the accident, 
and thus came within the provisions of the policy. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 





* Decision rendered, Sept. 22, 1917. 164 N. W. Rep. 194. 
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4. INSURANCE—ACCIDENT INSURANCE—ACCRUAL OF CAUSE 
OF ACTION. 

Where an accident company accepted insured’s letter and the doctor’s 
affidavit as proof of loss and: denied liability, insured’s cause of action 
then accrued, and such date must be taken as the date of accrual, 
even though insured did not plead that insurer’s denial of liability 
waived proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


5. INSURANCE—ACTIONS—LIMITATIONS. 


An insurance association may limit the time within which an action may 
be brought if such limitation be not contrary to the statutory provi- 
sions and is reasonable. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


6. INSURANCE—ACCRUAL OF ACTION—LIMITATION. 

Code Supp. 1913, § 1744, provides that notice of loss and proof thereof 
shall be given within sixty days from the time loss occurred, and no 
action for such loss shall be begun within forty days after such no- 
tice and proofs have been made, nor shall the time wihin which action 
shall be brought be limited to less than one year from a time when 
the cause of action accrues. An accident policy limited the time for 
action within twelve months after the cause of action accrued. The 
insured notified the insurer of his accident and though proofs of loss 
were not furnished, liability was denied. Held, that plaintiff’s cause of 
action accrued forty days thereafter, and the sixty-day period within 
which to give notice of loss after the injury could not be counted so 
as to extend the time within which suit might be brought; conse- 
quently, where suit was not brought within one year after the expi- ‘ 
ration of forty days from denial of liability, it was barred. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from District Court, Polk County; Lawrence De Graff, Judge. 

Action at law to recover indemnity under a certificate of membership 
in defendant association. There was a trial to a jury, and a verdict and 
judgment for plaintiff for the amount claimed, $1,250, interest and costs, 
The defendant appeals. Plaintiff has also appealed from the ruling of the 
court in permitting defendant to amend its answer. Reversed on de- 
fendant’s appeal and affirmed on plaintiff’s. 


Sullivan & Sullivan, of Des Moines, for Appellant. 
Dowell, McLennan & Zeuch, of Des Moines, for Appellee. 


Misc.] U.S. Fidelity & Guaranty Co. vs. Kaufman. 


CASUALTY. SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


UNITED STATES FIDELITY & GUARANTY CO. 


vs. 


KAUFMAN.-* 


INSURANCE—AUTHORITY OF INSURED’S AGENT—RATIFICA- 
TION. 


Though insured authorized his agent to procure insurance on the condition 
that the premiums should not exceed a certain sum per annum, where 
he accepted and retained the policies calling for a greater premium, he 
ratified the agent’s act, and, notwithstanding the agent’s false state- 
ment to him that the insurance would be extended an additioanl four 
months without additional premium, he was liable for the premium 
for such additional four months where the agent renewed the policies 
and insured made claims thereunder, though the agent had not deliv- 
ered the renewals to him. 


(For other cases, see Insurance, Dec. Dig. § 112.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the United States Fidelity & Guaranty Company against 
Benjamin H. Kaufman. From a judgment of the Municipal Court for 
plaintiff, it appeals. Reversed, with costs, and judgment ordered for 
plaintiff for a stated amount, with interest and costs. 


Argued June term, 1917, before Lehman, Bijur and Ordway, JJ. 


Almond D. Fisk, of New York City (Charles R. Coulter, of New 
York City of counsel), for Appellant. 
Sydney W. Stern, of New York City, for Respondent. 


LEHMAN, J. 

The defendant is the owner of a number of hat stores in 
various parts of the country. In May, 1915, the plaintiff was 
requested by an insurance broker to issue policies insuring the 
plate glass in these stores against breakage. These policies were 
delivered to the broker, and by him delivered in July, 1915, to the 
defendant. Thereafter, in May, 1916, these policies were renewed 
at the request of the same broker. In September, 1916, these 
policies were canceled. The plaintiff also issued some smaller 
policies at the request of the same broker upon stores which were 
not covered by the original policy. These small policies were 
also canceled at the same time. The plaintiff now brings this 
action for the sum of $535.15 for the premiums earned on all 


* Decision rendered, July 19, 1917. 166 N. Y. Supp. 746. 















620 Insurance Law Journal, Vol. 50. [ Nov., 1917. 





the policies to the date when they were canceled in September. 
The defendant admits that the broker had authority to take out 
the policies upon the new stores, but denies that he had any au- 
thority to renew the original policies. The trial justice gave 
judgment in favor of the plaintiff for the sum of $21.12, the 
amount of the premiums on policies which the defendant admitted 
were made by his authority, but held that he was not liable upon 
the policies which he claims the broker had no authority to renew. 

For the purpose of this appeal we are bound to accept the 
testimony of the defendant, corroborated as it is by the insurance 
broker produced. as a witness for the plaintiff; but even upon 
that testimony it seems to me that the plaintiff made out a good 
cause of action for the amount demanded in the complaint. The 
defendant in May, 1915, employed the broker to procure new 
plate glass insurance for it on all his stores. Apparently he 
placed no limitation upon him except that the plate glass insurance 
should not cost more than $700 per annum. The policies pro- 
cured from the plaintiff call for premiums amounting to more 
than that sum. Whether the defendant would have been bound 
by the broker’s act in obtaining the original policies, in spite of the 
fact that he did not follow his principal’s instructions, need not 
now be decided. Concededly the defendant received these policies 
in July, 1915, and returned them, knowing that they called for 
annual premiums of more than the amount which he authorized ‘ 
his agent to agree to pay. He explains this fact by testimony 
which shows that he was told by his broker that the agreed 
premium was intended to cover sixteen month’ insurance. Ob- 
viously, however, his retention of the policies is a ratification of 
the act of the broker in procuring them. They showed on their 
face that they were to run only for a period of twelve months, 
and the plaintiff can in no way be bound by any deception of the 
defendant’s agent in informing the defendant that in some man- 
ner and in spite of the plain wording of the policies he would 
obtain for the defendant insurance for a period of four additional 
months for the stipulated premium. 

Thereafter, and until September, 1916, the broker was con- 
cededly employed by the defendant to procure all its insurance. 

The defendant cannot with good grace claim that the broker 

was not during that period its agent to renew and replace in- 
surance, for. when the deception practicd upon the defendant 
became evident, he wrote to the agent :— 

“Now as far as renewing and replacing any policies that this 
is to advise you that we expect to discontinue all our business 
dealings with you, the reason for which can very easily be ex- 
plained by your Mr. Quinn.” 

If as a matter of fact the broker was the defendant’s general 
agent for this purpose during this epriod, then clearly the de- 
fendant cannot escape liability because the agent fraudulently 
departed from his instructions. However, even though we should 
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decide that the broker was not really a general agent, having 
power to renew the policies in all cases, it is quite evident that 
he cannot deny the agent’s authority to renew the present policies. 
The defendant knew that the original policies issued by the plain- 
tiff terminated under their terms in May, 1916. From May 
to September, 1916, although he did not receive from his agent 
any new policy, he knew that by some arrangement made by his 
agent he was enjoying the benefit of insurance from the plain- 
tiff, for during that period he made claims on the plaintiff for 
breakage which the plaintiff met. As he himself testified, “I 
knew that I had an ‘arrangement,’ but I never had a policy.” It 
seems to me that, since upon the receipt of the original policy 
covering a period of only twelve months he remained silent and 
did not communicate to the plaintiff that this agent had no 
authority to make such an agreement, he cannot thereafter ac- 
cept the benefit of insurance for four months after that policy 
was terminated without paying for it upon the plea that this 
agent had exceeded his authority in making the original written 
agreement, and had authority only to make a further “arrange- 
ment” from the expiration of the policy by which the defendant 
would procure insurance without extra prefftium. The defend- 
ant by his own acts has given his agent apparent authority 
to procure insurance from the plaintiff, and has enjoyed the 
benefits of such insurance till September, 1916, with full knowl- 
edge that the terms of the written policy did not entitle him to 
such insurance. He is therefore liable to the plaintiff upon the 
contract made by his agent, even though the agent has been 
guilty of fraud. The plaintiff is therefore entitled to recover 
the premiums earned on the contract till the date of cancellation. 

Judgment is therefore reversed, with $30 costs, and judgment 
ordered for plaintiff for the sum of $535.15, with interest from 
May 9, 1916, and appropriate costs. All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


LORANDO 
VS. 


GETHRO et AL.* 


1. INSURANCE—CASUALTY INSURANCE—AGREEMENTS. 


A condition in a policy of casualty insurance that no action should lie 
against the insurer to recover for any loss unless for loss or expense 


* Decision rendered, Sept. 13, 1917. 117 N. E. Rep. 185. 
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actually sustained and paid in money by the insured in satisfaction of 
the final judgment is valid unless prohibited by law. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—CASUALTY INSURANCE—S TA TU T E—CON- 
STRUCTION. 


St. 1914, c. 464, § 1, declares that in respect to every contract of insurance 
between any insurance company and any person, etc., by which such per- 
son is insured against loss or damage on account of the bodily injury 
or death of any person, for which loss or damage, such person, etc., 
is responsible, whenever a loss occurs on account of casualty covered, 
the liability of the insurance company shall become absolute and pay- 
ment shall not depend upon satisfaction by the assured of a final 
judgment against him for loss or damage, or death. The section fur- 
ther declares that no contract of insurance shall be canceled or an- 
nulled by agreement between the company and assured after the latter 
shall have become liable for loss or damage. Section 2 provides that 
on recovery of a final judgment against any person, etc., insured 
againt loss or damage on account of bodily injury or death, the judg- 
ment creditor shall be entitled, having recovered judgment for such 
cause, to proceed in equity against the person and insurance company 
to reach and apply the insurance money to satisfaction of his judg- 
ment. Held that though the statute is somewhat ambiguous by reason 
of the use of the general term “loss or damage” in varying circum- 
stances, it must be*eonstrued merely as avoiding provisions in policies 
exempting the insurance company from all loss, except for loss or 
expense actually sustained and paid by the insured in satisfaction of 
a final judgment, as preventing cancellation of a policy after loss, and 
allowing the party injured to reach the proceeds of the policy for 
satisfaction of his judgment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—CASUALTY INSURANCE—S TATU T E—CON- 
STRUCTION. 

Such statute establishes a temporary lien in favor of one who has suffered 
damages covered by the policy, and affords him the usual remedies of 
a judgment creditor or the special equitable attachment provided by 
Rev. Laws, c. 159, § 3, cl) 7. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—CASUALTY INSURANCE—STATUTES—VALID- 
Ty. 

In view of the legislative power over contracts of insurance, the statute in 
so far as it declares that casualty insurers shall be liable, regardless 
of whether judgment shall have been satisfied by the insured, is valid. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE—CASUALTY INSURANCE—STATUTES—VALID- 
fry. 

Such statute is also valid in so far as it gives persons injured a right to 
reach the insurance money, for it does not enlarge or modify in any 
respect the substantial liability of the insurer, but merely allows one, 
other than the insured, to enforce such liability. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


8. INSURANCE—LEGISLATIVE POWER OVER. 


As the Legislature may establish appropriate forms of relief for existing 
rights or those rightly created, the Legislature could, having declared 
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by St. 1914, c. 464, that persons injured who recovered judgment 
might, where the judgment debtor was protected by casualty insurance, 
reach the insurance money, properly provide machinery to reach and 
apply such funds through a court of equity. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Report from Supreme Judicial Court, Suffolk County; Edward P. 
Pierce, Judge. 

Suit by Albert Lorando against Joseph C. Gethro and the New England 
Equitable Insurance Company, a corporation. On report after an order 
overruling a demurrer to the complaint. Order affirmed. 


Jos. W. Bartlett, Fredk. E. Jennings, and Arthur T. Smith, all of 
Boston, for Plaintiff. 


Ralph H. Willard and Wm. H. Taylor, both of Boston, for Defendants. 


Ruce, C, J. 

This suit is in equity under St. 1914, c. 464, brought by one 
who has recovered judgment for bodily injuries against the 
principal defendant, caused by his negligence, and an insurance 
company which had insured him against loss or damage arising 
from such cause by policy dated subsequent to the time when 
the statute became effective. The defendants demurred to the 
bill on the ground that the statute is unconstitutional. The statute 
is printed in the margin.’ 

[1, 2] The phraselogy of this statute is somewhat involved. 
The words “loss or damage” are found four times in section 1 
and twice in section 2. The first time these words occur, man- 
ifestly they refer to the subect-matter of the contract of insurance, 
namely, the loss or damage which the assured ultimately may 
suffer through paying or being liable to pay the amount recovered 
for the bodily injuries or death by accident caused by him to 
others. The second third and fourth times these words are used 
they refer equally plainly to the “bodily injury or death by ac- 
cident of any person” for which the assured legally may be respon- 
sible. The tautological addition of the words “or death” in con- 
nection with their use the third time does not effect their sense. 


1 “Section 1. In respect to every contract of insurance made between an in- 
surance company and any person, firm or corporation, by which such person, 
firm or corporation is insured against loss or damage on account of the bodily 
injury or death by accident of any person, for which loss or damage such person, 
firm or corporation is responsible, whenever a loss occurs on account of a casualty 
covered by such contract of insurance, the liability of the insurance company 
shall become absolute, and the payment of said loss shall not depend upon the 
satisfaction by the assured of a final judgment against him for loss, or damage, 
or death, occasioned by said casualty. No such contract of insurance shall be 
canceled or annulled by any agreement between the insurance company and the 
assured after the said assured has become responsible for such loss or damage, 
and any such cancellation or annulment shall be void 

“Sec. 2. Upon the recovery of a final judgment against any person, firm or 
corporation by any person, including administrators or executors, for loss or 
damage on account of bodily injury or death, if the defendant in such action was 
insured against said loss or damage at the time when the right of action arose, 
the judgment creditor shall be entitled to have the insurance money, provided 
for in the contract of insurance between the insurance company and the de- 
fendant, applied to the satisfaction of the judgment, and if the judgment is not 
satisfied within thirty days after the date when it is rendered, the judgment 
creditor may proceed in equity against the defendant and the insurance company 
to reach and apply the insurance money to the satisfaction of the judgment.” 











624 Insurance Law Journal, Vol. 50. [ Nov., 1917. 


Clearly a like meaning attaches to them at their first occurrence in 
section 2. At their second appearance in that section, they refer 
to the loss or damage suffered by the assured, and this is so 
notwithstanding the circumstance that they are preceded im- 
mediately by the word “said,” which at first would seem to 
make them synonymous with the first “loss or damage”’ in that 
section. The word “loss” alone without other connected or 
modifying word occurs twice in the first section. It refers in 
each instance to the detriment caused to the assured for which 
he is not to be indemnified by the insurer. 

Indubitably “loss” as thus used does not refer to the event 
out of which as a consequence the pecuniary liability of the 
assured flows. A “loss occurs on account of a casualty” as the 
words here are used, not when the casualty happens, but when 
the damages resulting from that casualty have been fixed in any 
legal way. “Loss” in this connection means the actual financial 
obligation of the assured, measured in money, in respect of the 
casualty against which he is insured. Ordinarily in cases of dis- 
pute that loss can be ascertained only by the judgment of a court. 
It can “occur’ in the sense of the statute only when so ascertained. 

The clause following, namely, “the liability of the insurance 
company shall become absolute,” in its context, means only that 
the liability of the insurance company, so far as concerns the 
amount of the loss, shall not thereafter be open to dispute. The 
insurer’s liability is absolute only in respect of the amount of 
the loss and not in other respects. 

This clause thus interpreted is or might be of great force in 
cases of bankruptcy or financial irresponsibility of the assured. 
It fixes the amount of loss for which the assured has been found 
liable, not exceeding the extent of the insurance, rather than the 
financial loss actually sustained by him through payment of money 
damages, as the measure of the insurer’s liability. In many 
conceivable instances this distinction might be exceedingly im- 
portant. Perhaps the clause thus interpreted adds little or noth- 
ing to what might be implied from the ordinary contract of in- 
surance between abundantly solvent parties. But that matter is 
not left hereafter to be the subject of contract between the parties. 
It is definitely established as the relation imposed by law upon 
the parties. Whatever may be their degree of financial respon- 
sibility, the clause does not mean that the other valid conditions 
of a contract of casualty insurance are abrogated. Whatever 
conditions are imposed by that contract, whether as to written 
notice by the assured to the insurer of any accident and claim, the 
delivery to the assured of summons in case of action instituted, 
as to time of bringing action on the policy, or otherwise, are left 
in full force, unaffected by this clause. 

This clause also leaves open for determination the question 
whether the policy of insurance covets the casualty in issue, or 
whether otherwise the insurer is liable to the assured. It does 
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not prohibit any ground of defense which ordinarily would be 
open to an insurer in an ac.ion brought against it by the ground 
that the amount of the loss shall not be open to dispute. As to 
that subject it provides that the “loss,” as that word is used in 
contracts of casualty insurance, shall mean loss as we have defined 
it, and that its meaning in that respect shall not be modified, af- 
fected or limited by stipulations between the parties. 

The contention is untenable that the words “the liability of the 
insurance company shall become absolute” mean that the in- 
surance company thereafter shall hav: no ground of defense 
open to it. It is almost inconceivable that the Legislature would 
attempt to make an insurance company unconditionally liable to 
pay for loss without giving it an opportunity to require any notices 
of loss or of actions at law and thus to ascertain the circumstances 
out of which the loss arises and its nature and extent at or near 
the time when the event occurs, or to make reasonable conditions 
as to the establishment of its liability under the insurance con- 
tract. Such an intent on the part of the general court could not 
be inferred in the absence of unequivocal words expressing that 
purpose so clearly as to be beyond discussion. A statute of such 
import would present a constitutional question quite different 
from those now at the bar. It would require unmistakable words 
to warrant the supposition that the Legislature had pressed its 
power to such an extreme. The instant statute conveys no such 
meaning. All its words may be given an effective and natural 
interpretation without reaching so unusual a result. 

The statute then provides that the payment of the “loss” as 
thus defined by the insurer to the assured shall not depend upon 
the satisfaction by the latter of final judgment against him was 
founded on the casualty against which was insured. The mean- 
ing of this clause is plain. As matter of construction its effect 
is to nullify “Condition 7” of the present policy of insurance, 
namely, that :— 

“No action shall lie against the company to recover for any 
loss * * * unless * * * for loss or expense actually 
sustained and paid in money by the assured in satisfaction of a 
final judgment.” 

Its design obviously is to prevent the enforcement of such ana 
like conditions, which were held valid in Connolly vs. Bolster, 187 
Mass. 266, 72 N. E. 981, and in Davison vs. Maryland Casualty 
Co., 197 Mass. 167, 170, 83 N. E. 407, and which, unless pro- 
hibited by law, indisputably are binding terms of a contract. By 
the express provision of this statute such conditions are to be of 
no effect. 

The final sentence of section 1 prohibits the cancellation or 
annulment of a policy of casualty insurance by agreement be- 
tween the assured and the insurer after a casuaity has occurred, 
for which the assured is liable, and against the damage accruing 
from which to him he is insured by the policy, without the assent 
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of the person injured by the casualty. It is not a dominant pro- 
vision, but is ancillary to the main purpose of the act. 

[3] The second section establishes a temporary lien in favor 
of one, who has put the damages, resulting to him from the 
casualty insured against, in the form of a judgment, on the 
amount due under the policy as between the assured and the 
insurer It also affords him the usual remedies of a judgment 
creditor (Rioux vs. Cronin, 222 Mass. 131, 109 N. E. 898), or 
the special equitable attachment provided by R. L. c. 159, § 3, 
cl. 7. 

[4] The Legislature has power under the Constitution to enact 
the statute as thus interpreted. Said Chief Justice Knowlton in 
New York Life Ins. Co. vs. Hardison, 199 Mass. 190, 198, 85 N. 
E. 410, 413 (127 Am. St. Rep. 478) :— 

“The Legislature has large powers for the regulation of the 
business of insurance. It may act under the police power for 
the protection of the public, or it may act as the creator and 
controller of corporations, domestic and foreign, which are sub- 
ject to.its power. ‘This has been decided in many cases in this 
commonwealth and elsewhere.” 

A number of decisions there are collected. It was held that 
in Considine vs. Metropolitan Life Co., 165 Mass. 462, 466, 43 
N. E. 201, 203, that there is “no doubt of the constitutional power 
of the Legislature to prescribe the form of a policy of insurance.” 
To the same effect in substance are Knights Templars’ Indemnity 
Co. vs. Jarman, 187 U. S. 197, 204, 23 Sup. Ct. 108, 47 L. Ed. 
139, and Whitefield vs. Aitna Life Ins. Co., 205 U. S. 489, 495, 
27 Sup. Ct. 578, 51 L. Ed. 895. 

The instant statute has for its chief object simply a regulation 
as to the form of a policy of insurance. It prohibits in substance 
the insertion in any contracts for casualty insurance of a condi- 
tion that the assured must actually pay the loss before liability 
attaches to the insurer. With that single exception and its ac- 
companying incidents the insurer and assured are free to make 
such contracts as they choose, and the scope and validity of such 
contracts are left as before, unaffected by this statute. 

[5, 6] A further important feature of the statute is to give 
to the person injured by the conduct, against loss from which 
the insured is insured by his policy of insurance, a certain 
beneficial interest in the proceeds of that policy. It does not 
enlarge or modify in any respect the substantial liability created 
by the contract of insurance. It merely enables the person suffer- 
ing the initial damages, out of which grows the loss to the as- 
sured, to acquire a lien against the loss arising under the policy, 
and to enforce it in his own name. In a constitutional sense this 
phase of the statute does not differ from any others which have 
been upheld. When a statute is in force, giving special force and 
effect to a particular contract, parties who enter into such a con- 
tract are held to contemplate and assent to the force and effect 
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attributed to it by such statute. The instant statute is similar 
in this respect to St. 1907, c. 576, § 73, whereby there is given 
to a beneficiary under life insurance policies a vested interest 
and right of direct action on the contract of insurance against 
the insurer, though no party to it (Dean vs. American Legion of 
Honor, 156 Mass 453, 31 N. E. 1; Blinn vs. Dame, 207 Mass. 
159, 163, 93 N. FE. 601, 20 Ann. Cas. 1184), to St. 1911, c. 751, 
pt. 3, § 17, whereby the employee of a subcontractor of a sub- 
scriber is entitled to the rights of an employee of the subscriber 
although having no relations to him (White vs. George A. Fuller 
Co., 226 Mass. 1, 114 N. E. 829), and to the numerous lien 
statutes whereby rights are given to laborers and to material- 
men who have no contractual or other direct relation to the 
landowner against whom they are given a right of action (Par- 
ker vs. Bell, 7 Gray, 429; Bowen vs. Phinney, 162 Mass. 593, 
39 N. E. 283, 44 Am. St. Rep. 391). 

In its practical operation in this respect the statute is not al- 
together unlike the enforcement of an agreement or convenant 
merely personal in its nature, not purporting to bind assignees 
and not running with land, by and against those not parties 
thereto by means of the doctrine of equitable restrictions. Whit- 
ney vs. Union Ry. Co., 11 Gray, 359, 363, 71 Am. Dec. 715; 
Bailey vs. Agawam Nat. Bank, 190 Mass. 20, 76 N. E. 449, 3 
L. R. A. (N. S.) 98, 112 Am. St. Rep. 296; Childs vs. Boston 
& Maine R. R., 213 Mass. 91, 99 N. E. 957, 48 L. R. A. (N. S.) 
378. 

No constitutional right of the insurer or of the assured is 
violated by enabling one who has recovered a judgment against 
the latter on a liability, against loss from which he is protected 
by contract with the insurer, to bring an action in his own name. 
Such a judgment creditor has a direct interest in the performance 
of the undertakings in the contract of casualty insurance. It may 
be that the only source from which his debtor can secure money 
enough to pay his judgment will be from the proceeds of that 
insurance contract. See German Alliance Insurance Co. vs. 
Home Water Co., 226 U. S. 220, 230, 33 Sup. Ct. 32, 57 L. Ed. 
195,42 L. R. A. (N. S.) 1000. 

The subject of insurance is of such general public interest 
as to be under the control of the Legislature within rational 
limits When a statute has been enacted governing any particular 
part of the field of insurance, the parties entering into contracts 
respecting that field are presumed to do so with reference to 
the obligations and terms established by that statute. Although 
prior to the passage of the statute now attacked, a contract of 
insurance like that here in question would have been valid and 
enforceable under Connolly vs. Bolster, ubi supra, yet now the 
insurer, by issuing a policy of casualty insurance, impliedly agrees 
to be governed by the terms of the statute and to consent that 
his obligation to the insured shall, to the extent of a judgment 
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recovered by a third person against the assured for a casualty 
covered by the insurance, be hypothecated for the benefit of 
such third person. 

[7] The statute is reasonable in its purpose and effect. Its 
obvious design is to afford to the assured of modest resources 
the direct benefit of his insurance. It well might be a practical 
impossibility for an assured who has complied with other term 
of his contract and has paid all premiums demanded by the in- 
surer, first to pay the loss and damage for which he was liable 
and against which he was insured. The man without capital or 
credit might be powerless to meet his obligation and put him- 
self in position to recover resources or doing a considerable 
business on small capital might be forced into bankruptcy, and 
get little or no benefit from the insurance for which he had paid. 
The persons injured by accidents, for which such classes of as- 
sured might be liable, would be in effect remediless as to practical 
results for the damages sustained by them. It well might be 
thought by the Legislature a sound public policy that casualty 
insurance should become an effective instrumentiality for both 
the assured and the injured, and not be a snare to the assured 
and a barren hope to the injured. If the Legislature believed 
this, it reasonably might decide to frame the terms of policies 
of casualty insurance and to provide means for their enforce- 
ment to the end that these results might be avoided, and to 
declare that policies lacking these requisities should not be written, 
or if written should be ineffective as to these terms. 

When confessedly the general subject of insurance is under 
legislative control, there is a broad latitude of choice as to the 
means which may be employed to reach results thought to be 
desirable. 

The principle here declared and that decisions upon which it 
rests do not derogate in any degree from the right of freedom 
of reasonable contract and the right to acquire and_ possess 
property which are among the essential guarantees of our Con- 
stitution. They do not infringe upon the principles declared in 
numerous cases sustaining such rights illustrated by Common- 
wealth vs. Perry, 155 Mass. 117, 28 N. E. 1126, 14 L. R. A. 
325, 31 Am. St. Rep. 533, and Bogni vs. Perotti, 224 Mass. 152, 
112 N. E. 853, L. R. A. 1916F, 831, and the cases there collected. 

Of course the Legislature cannot create a debt out of hand 
from one person to another without the express or implied con- 
sent of the person to be charged. But it is a very different thing 
to enact a statute to take effect as to contracts thereafter made. 
Hanscom vs. Malden & Melrose Gaslight Co., 220 Mass. 1, 107 
N. E. 426, Ann. Cas. 1917A, 145. 

Perhaps there are decisions upon kindred subjects, the grounds 
for which are equally applicable to the case at bar, and the prin- 
ciples of which rationally extend would require the conclusion 
that this statute violates the constitutional right of freedom of 
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contract. Rittenhouse & Embree Co. vs. Warren Construction 
Co., 264 Ill. 619, 106 N. E. 466; Young vs. Hardware Co., 55 
Ohio St., 423, 45 N. E. 313. But these adjudications seem to 
restrict unduly the power of the Legislature to pass all man- 
ner of reasonable and wholesome laws and to be contrary to 
the great weight of authority. See Jones vs. Great Southern 
Fireproof Hotel Co., 86 Fed. 370, 30 C. C. A. 108, 115, 127, for 
an exhaustive review of cases where “reasons * * * are 
cogently in the able and elaborate opinion of Judge Lurton,” 
which were adopted by reference without reception in Great 
Southern Fireproof Co. vs. Jones, 193 U. S. 532, 550, 24 Sup. 
Ct. 576, 48 L. Ed. 778. 

[8] No discussion is.required to demonstrate that the Legis- 
lature may establish appropriate forms of relief for existing 
rights or those rightly created, and that it may provide equitable 
procedure for the enforcement or protection of such rights. 
Stockbridge vs. Mixer, 215 Mass. 415, 102 N. E. 646; Gould’s 
Case, 215 Mass. 480, 102 N. E. 693, Ann. Cas. 1914D, 372. 

The instant statute is a declaration of public policy by the 
general court respecting one aspect of casualty insurance. It is 
a declaration as to a subject within its general power of regula- 
tion. It governs contracts made after it took effect. It is not 
retroactive. Its terms are reasonable and violate no right se- 
cured by the Constitution. It is well within the principle of 
numerous decisions where statutes more or less interfering with 
the freedom of contract have been upheld. Mutual Loan Co. 
vs. Martell, 200 Mass. 482, 86 N. E. 916, 128 Am. St. Rep. 
446, affirmed in 222 U. S. 225, 32 Sup. Ct. 74, 56 L. Ed. 175, 
Ann. Cas. 1913B, 529; Dewey vs. Richardson, 206 Mass. 430, 
92 N. E. 708; Commonwealth vs. Strauss, 191 Mass. 545, 78 
N. E. 136, 11 L. R. A. (N. S.) 968, 6 Ann. Cas. 842; Common- 
wealth vs. Libbey, 216 Mass. 356, 103 N. E. 923, 49 L. R. A. 
(N. S.) 879, Ann. Cas. 1915B, 659; John P. Squire & Co. vs. 
Tellier, 185 Mass. 18, 69 N. E. 312, 102 Am. St. Rep. 322. 

Order overruling demurrer affirmed. 
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1. INSURANCE—STATUTES—VALIDITY. 


St. 1914, c. 464, permitting a judgment creditor of one insured by contract 
of casualty insurance against loss on account of bodily injury of any 
person from causes for which the insured is responsible to proceed 
in equity against the insured and insurer to apply the insurance 
money to satisfaction of judgment is constitutional. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


44. INSURANCE — ACCIDENT INSURANCE —LIABILITY OF IN- 
SURER. 

Plaintiff having been run down and injured by defendant’s motorcar, and 
defendant having a policy protecting him from loss, after recovering 
judgment brought proceedings to reach and apply the insurance 
money to the satisfaction of the judgment. The policy declared that 
it did not cover loss from liability for any suit based on injuries or 
death, caused while the motorcar was being driven by any person 
under the age of sixteen years. The court found that a son of de- 
fendant under sixteen years of age had been driving the car, but that 
just previous to the accident defendant took the wheel from his son, 
telling him to get out of the way, and thereafter the son did nothing 
other than to sound the horn. Held that even though defendant was 
found not to have been in a position favorable to the operation of the 
car, yet as he was the dominating mind and had removed his son, the 
accident was one falling within the policy. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


5. INSURANCE—CASUALTY INSURANCE—STATUTE. 


Under St. 1914, c. 464, permitting a judgment creditor of one insured by 
contract of casualty policy against loss or damages on account of 
bodily injury or death by accident arising from causes from which 
the insured is responsible to proceed having recovered judgment for a 
cause covered by the contract of insurance in equity against the in- 
sured and insurer to apply insurance money to the satisfaction of the 
judgment; one run down by insured’s motorcar may, having recov- 
ered judgment against him, proceed to that extent against the insurer, 
it being the manifest purpose of the statute to include such cases. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


6. INSURANCE—CASUALTY INSURANCE—STATUTE—“BODILY 
INJURY.” 

Where a wife was run down and injured by the motorcar of one insured 
against losses resulting from the operation of a car, she can, under 
the statute compel application of the insurance money to the satisfac- 
tion of her judgment, but the husband, who recovered damages for 
the injury of his wife, cannot, for the statute is expressly limited to 


* Decision rendered, Sept. 13, 1917. 117 N. E. Rep. 189. 
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a judgment for “bodily injury” which does not include the husband’s 
financial loss or loss of consortium. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Bodily Injury.) 


Appeal from Superior Court, Suffolk County; Charles F. Jenney, 
Judge. 

Petitions by Rose Williams against James E. Nelson and the United 
Fidelity Company of Baltimore, Md., and by Barnett Williams against 
the same defendants. From decrees for plaintiffs, the last-named de- 
fendant appeals. Affirmed as to Rose Williams, and reversed as to Bar- 
nett Williams. 


H. V. Cunningham and Blodgett, Jones, Burnham & Bingham, all of 
Boston, for Appellant. 
Hannigan & Fox and C. R. Cabot, all of Boston, for Appellees. 


Ruee, C. J. 

These are petitions under St. 1914, c. 464. That act in terms 
permits a judgment creditor of one insured by contract of 
casualty insurance against loss or damage on account of bodily 
injury or death by accident of any person arising. from causes 
for which the insured is responsible, such judgment having been 
recovered for a cause covered by the contract of insurance, to 
proceed in equity against the insured and the insurer to reach 
and apply the insurance money to the satisfaction of the 
judgment. 

[1] 1. The statute has been assailed as contrary to the Con- 
stitution. But that contention has been held untenable in Lorando 
vs. Gethro, 117 N. E. 185, just decided, and need not be discussed 
further. This case upon that point is governed by the authority 
of that decision 

[2] 2. The superior court has jurisdiction of the suits. That 
court has general chancery jurisdiction. It has jurisdiction by 
the express terms of R. L. c. 159, § 3, of special equitable suits 
by creditors to reach and apply property of a debtor which cannot 
be reached to be attached or taken on execution in actions at 
law. Creditors’ bills brought by those who have obtained judg- 
ments to enforce their collection is a well-recognized branch of 
equity. Rioux vs. Cronin, 222 Mass. 131, 137, 109 N. E. 898. 
Suits under the present statute are sufficiently similar to these 
two classes of cases, of which the superior court plainly has 
jurisdiction, to be also within its jurisdiction. When an existing 
method of relief in equity already within the jurisdiction of the 
superior court is enlarged or modified, without creating a new 
branch of equity, it is cognizable still by that court. The instant 
statute is a simple amplification of relief under the well-known 
equitable process or creditor’s bill or equitable attachment. 

[3]The exclusive jurisdiction in equity conferred upon the 
Supreme Judicial Court by R. L. c. § 2, is confined to matters 
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not within the general principles of chancery jurispudence, cogniz- 
able under statutes which do not expressly provide that the 
superior court also shall have jurisdiction. It does not govern 
the present proceedings. Cases like Baldwin vs. Wilbraham, 140 
Mass. 459, 4 N. E. 829, and Langmaid vs. Reed, 159 Mass. 409, 
34 N. E. 593, which related to newly created special statutory 
subjects of equity not known to general chancery jurispudence, 
are not relevant. 

[4] 3. The policy which the judgment debtor was insured 
contained this clause :— 

“B. This policy does not cover loss from liability for, or any 
suit based on, injuries or death caused by any automobile (1) 
while driven or manipulated by any person under the age fixed 
by law or under the age of sixteen years in any event. * * *” 

The judgments here in question were recovered for injuries 
caused to the female plaintiff by being hit by an automobile of the 
insured. The finding of the judge in this respect is that, although 
prior to the accident which caused the injuries to the female 
plaintiff, hereafter called the plaintiff, a son of the principal de- 
fendant under sixteen years of age had been driving the auto- 
mobile, yet just before the automobile struck the plaintiff, the 
father “suddenly leaned over to the left and took the wheel from 
his son telling him to get out of the way.” Apparently at this 
moment the automobile was thought by the father to be in a posi- 
tion of some danger either as being on the wrong side of the road 
or as likely to be driven off the road. The further finding is 
that :— 

“The son shrunk back in the seat, and the father thereafter 
guided the course of the automobile and entirely controlled its 
operation so far as possible so to do in the position in which he 
was, and the son thereafter did nothing except to blow the horn. 
The automobile crossed both street railway tracks, passed in front 
of the street car, and then, turning to the right, proceeded be- 
tween the street car and the sidewalk and hit Rose Williams who 
was on the street. The operation of the car was entirely con- 
trolled by the father while crossing both street railway tracks, 
while passing in front of the street car and turning to the right 
on Massachusetts avenue for a distance of at least the length of 
the street car, but Nelson was not in a position in the automobile 
at the time of the accident ‘so that he could properly drive or 
manipulate the automobile,’ and he was not in a position in which 
he could readily prevent the accident by applying the levers or 
pedals provided for stopping the automobile.” 

This finding of fact is amply supported by evidence, which 
need not be reviewed. It must be accepted as true. As a matter 
of law it supports recovery under the policy. The dominating 
mind in control of the operation of the automobile and regulating 
its movement at the moment of impact with the plaintiff, was 
that of the father and not of the son. Although the distance 
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traveled after the father took manual guidance of the automobile 
was comparatively short, perhaps not more than fifty or seventy- 
five feet, and the conditions of his driving unfavorable to com- 
plete and skilful direction of its course, yet his initial choice was 
to drive on rather than to stop or pursue some other line of action. 
That the son blew the horn and had brought the machine into an 
improper position does not derogate from the paramount control 
of the father over it nor prevent him from being, at the time of 
the injury to the plaintiff, the one by whom it was “driven or 
manipulated,” within the meaning of those words in the policy. 

The finding that the father’s position was such that he could 
not readily prevent the accident by stopping the car is not de- 
cisive. That is not equivalent to a finding that it was impossible 
in reason for him to have stopped the car after he assumed 
control of its movements and before the plaintiff was injured. 
Moreover, the fundamental fact is that he was driving and that 
he elected to drive under the conditions which confronted him. 

[5] 4. The language of the statute renders it applicable to 
every contract of insurance whereby one “is insured against loss 
or damage on account of the bodily injury or death.” The words 
“loss or damage,” in this connection in the light of the context, 
and the manifest purpose of the statute, include a case like the 
present where the insured has been held responsible to the extent 
of the rendition of a judgment against him. 

[6] 5. The husband of the female plaintiff recovered judgment 
against the insured for the loss or damages sustained by him be- 
cause of the physical injury to his wife. The question is whether 
this judgment is for the “bodily injury * * * of any per- 
son.” Bodily injury imports harm arising from corporeal contact. 
In this connection “bodily” refers to an organism of flesh and 
blood. It is not satisfied by anything short of physical, and is 
confined to that kind of injury. It does not indicate damage to 
the financial resources of the husband arising from a bodily in- 
jury to his wife. Hey vs. Prime, 197 Mass. 474, 84 N. E. 141, 
17 L. R. A. (N. S.) 570, and cases cited; Keating vs. Boston El- 
evated Ry., 209 Mass. 278, 282, 95 N. E. 840. Personal injury 
in other connections has been held to be of more comprehensive 
significance. Mulvey vs. Boston, 197 Mass. 178, 180, 83 N. E. 
402, 14 Ann. Cas. 349; Madden’s Case, 222 Mass. 487, 492, 111 
N. E. 379, L. R. A. 1916D, 1000. But “bodily injury * * * 
of any person” cannot reasonably be held to include the kind 45f 
loss suffered by the husband. 

It follows from what has been said that in the suit by the wife 
the entry must be decree affirmed with costs, and in that by the 
husband the decree must be reversed, and in accordance with St. 
1913, c. 716, § 2, a new decree entered dismissing his bill with 
costs. 

So ordered. 
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PACIFIC COAST CASUALTY CO. vs. INDUSTRIAL ACC. 
COMMISSION. (S. F. 8112.)* , 


(Supreme Court of California.) 


1INSURANCE—INDEMNITY INSURANCE—RIGHT TO RE- 
COVER—POLICY—CONSTRUCTION. 

An employer’s accident indemnity policy covering miners, hoistmen, sur- 

face tram men, timekeeper, and roustabout, millmen, blacksmith and 

helper, and cook and waiter, does not cover the mine superintendent, 

though he was killed while actually doing manual labor. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—INDEMNITY INSURANCE—RIGHT TO RE- 
COVER—WAIVER OF CONDITION. 

Where an employer’s indemnity policy provided that no erasure or change 
should be valid unless indorsed by certain officers, and an erasure on 
the policy accepted by insured was not so indorsed, if insurer stands 
on the poilcy, insured cannot question validity of contract accepted 
by it. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


In Bank. Certiorari by the Pacific Coast Casualty Company, to review 
an award of the Industrial Accident Commission of workmen’s com- 
pensation in favor of William Angus, against petitioner and the White 
Gulch Mining Company. Award annulled as to petitioner. 


T. T. C. Gregory and D. Hadsell, both of San Francisco, and Jos. G. 
Sweet. of Berkeley, for Petitioner. 

Christopher M. Bradley, of San Francisco (Warren H. Pillsbury, of 
Oakland, of counsel), for Respondent: 


* Decision rendered, Aug. 30, 1917. 167 Pac. Rep. 539. 








MARYLAND CASUALTY CO. ws. GIVENS.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—PAYMENT BY AGENT—RATIFICATION— 
» PLEADING. 

Where the local agent of an insurer, not authorized thereto, entered into 
a compromise agreement, whereby he settled the loss claimed by an 
insurer under an automatic sprinkler policy, and the insurer, when 
sued by the insured for the balance of the damage, answered, denying 
its liability, and relying upon the payment by its agent, and pleading 
it in bar of the insured’s right to recover, such plea of payment was 
an adoption and ratification of the agent’s payment. 


(Fo or other cases, see Insurance, Dec. Dig. § 84[1].) 


~* Decision rendered, Oct. 12, 1917. 197 S. W. Rep. 497. 
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Appeal from Circuit Court, Daviess County. 
Action by the Owensboro Warehouse Company and another against 
the Maryland Casualty Company, consolidated with an action by T. 
Givens against the. same defendant. Action dismissed as to plaintiff 
Warehouse Company, and judgment for plaintiff Givens, and the Mary- 
land Casualty Company appeals. Affirmed. 
















E. B. Anderson, of Owensboro, for Appellant. 
W. P. Sandidge, of Owensboro, for Appellee. 





MIDLAND OPERATING CO. vs. MILLER er at. (No. 30.)* 
(Supreme Court of Michigan.) 









2. INSURANCE—AGENTS—ACTION FOR COMPENSATION — IN- 
STRUCTIONS. : 

In an action by an insurance company to recover money advanced to 
defendant agent, less his commissions earned, if it be assumed that 
defendant, by pleading a set-off for services performed at plaintiff's 
request which prevented his earning commissions, was endeavoring 
to recover on a quantum meruit, an instruction giving the jury an 
opportunity to find only for the difference between the amount ad- 
vanced and the commissions earned was erroneous in not permitting 
the jury to find what the services were reasonably worth. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


3. INSURANCE — AGENTS — ACTION FOR BREACH OF CON- 
TRACT—INSTRUCTIONS. 

lf the case was intended to be submitted on the theory of damages for 
a breach of the contract, the instruction was erroneous for the same 
reason. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


4. INSURANCE—AGENTS—ACTION FOR COMPENSATION — IN- 
STRUCTIONS. 

In an action by an insurance company for money advanced to its agent 
to be repaid from commissions where there was no proof to support 
the agents claim that the contract was breached by the company 
willfully preventing him from performing his contract, the case 
should not have been submitted under the theory of quantum meruit 
or damages for breach of contract. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


5. INSURANCE — AGENTS — ACTION FOR COMPENSATION — 
EVIDENCE. 

Where an insurance agent, at no time until sued, made any claim that 
certain work was not included in his contract, nor that he was enti- 
tled to additoinal compensation, he could not recover additional com- 
pensation in the absence of an agreement entitling him thereto. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


* Decision rendered, Sept. 27, 1917. 164 N. W. Rep. 443. 
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6. INSURANCE—AGENTS—DUTIES—COMPENSATION. 


Under an insurance agent’s contract providing that the agent shall devote 
his best energies to the interest of the company, write applications, 
promptly investigate, report upon and render such other services as 
the company may require to effect the discharge of any claims that 
may be presented by policyholders, and attend to all other duties that 
pertain to the business of said agency, etc., the agent could be re- 
quired to investigate claims against the company without additional pay 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


7. INSURANCE—AGENTS—COMPENSATION—AMOUNT. 


In action by an insurance company to recover money advanced to its 
agent to be repaid from commissions the agent, claiming by way of 
set-off for a breach of contract by the company, or on quantum meruit, 
should not be permitted to recover commissions in addition to the 
value of his services. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Appeal from Circuit Court, Wayne County. 

Action by the Midand Operating Company against Stephen V. Miller 
and others. Judgment for defendant named and plaintiff appeals. Re- 
versed, and new trial ordered with costs to plaintiff. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke, and Fellows, JJ. 


Moore & Moore, of Detroit, for Appellant. 
Lodge & Brown, of Detroit, for Appellees. 


TRAVELERS’ INS. CO. vs. BENJAMIN DOUGLAS CO. 
(No. 36.)* 


(Supreme Court of Michigan.) 


INSURANCE— LIABILITY FOR PREMIUMS — UNAUTHORIZED 
ACT OF AGENT. 

Where an insurance agent took and discounted a note covering premiums 
due plaintiff insurer and another insurance company, and turned pro- 
ceeds over to the other company for a personal obligation, and later 
absconded plaintiff could not recover premium from the insured, 
although agent's act was done without their approval, since in receiv- 
ing the money he was still the insurer’s agent. 


Error to Circuit Court, Wayne County; Henry A. Mandell, Judge. 

Action by the Travelers’ Insurance Company against the Benjamin 
Douglas Company. Judgment for plaintiff as upon a directed verdict, and 
defendant brings error. Reversed. 


Argued before Kuhn, C. J., and Stone, Ostrander, Bird, Moore, Steere, 
Brooke, and Fellows, JJ. 


Campbell, Bulkley & Ledyard, of Detroit, for Appellant. 
Vandeveer & Foster, of Detroit, for Appellee. 


* Decision rendered, Sept. 27, 1917. 164 N. W. Rep. 469. 
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DIXON vs. DISTRICT GRAND LODGE NO. 7, GRAND 
UNITED ORDER OF ODD FELLOWS, er au. (No. 183.)* 


(Supreme Court of North Carolina.) 


1. INSURANCE—AUTHORITY OF AGENT FOR FRATERNAL 
LODGE IN CHARGE OF FARM. 


The general agent of a Grand Lodge of Odd Fellows, who, as one of 
the lodge’s board of trustees had charge of its farm, could bind the 
lodge by his agreement with an adjoining landowner to have no divi- 
sion fence between the two farms, but that the lodge and the other 
should keep up the outside fence on their respective sides. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Superior Court, Craven County; Stacy, Judge. 

Action by W. R. Dixon against the District Grand Lodge No. 7, 
Grand United Order of Odd Fellows, and others. From a judgment for 
plaintiff, defendants appeal. No error. 


oe H. Guion, of Newbern, for Appellants. 
. Ward, of Newbern for Appellee. 


e Decision ‘rendered, Sept. 26, 1917. 93 S. ‘E. Rep. 461. 


COLLINGS-TAYLOR CO. vs. AMERICAN FIDEDITY CO. 
(No. 15206.)* 


(Supreme Court of Ohiv.) 


1. INSURANCE— EMLOYER’S INDEMNIT Y—ACTION—EVI- 
DENCE. 


In an action to recover upon a contract of indemnity for money paid in 
satisfaction of a judgment rendered in an action brought by an em- 
ployee against the insured for damages for personal injuries suf- 
fered in the course of his employment, where the defense is made 
that the injured workman was employed contrary to law. in violation 
of a specific condition written into the contract of indemnity, it is 
not error for the trial court to sustain an objecion to the introduc- 
tion in evidence of the record of the cause in which the judgment was 
obtained, offered by the defendant in support of this defense, where 
it appears from such record that the grounds of negligence upon 
which the employee recovered the judgment for damages against the 
insured did not involve the legality of his employment. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Error to Court of Appeals, Cuyahoga County. 
Action by the Collings-Taylor Company against the American Fidelity 
Company. From a judgment of the Court of Appeals reversing a 


* Decision rendered, Apr. 3, 1917. 117 N. E. Rep. 158. Syllabus by the 
Court. 
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judgment for plaintiff directed by the Common Pleas Court, plaintiff 
brings error. Judgment of the Court of Appeals reversed and judgment 
of the common pleas court affirmed. 


Westenhaver, Boyd & Brooks, of Cleveland, for Plantiff in Error. 
Guthery & Guthery, of Cleveland, for Defendant in Error. 


VERDUCCI vs. CASUALTY CO. OF AMERICA. 
(No. 15392.)* 


(Supreme Court of Ohio.) 


1. INSURANCE—NATURE OF BUSINESS—LEGISLATIVE REGU- 
LATION. 

The business of insurance is one of public interest affecting all classes of 
people and property, and is therefore properly the subject of legisla- 
tive regulation and control. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


2. INSURANCE—LEGISLATIVE REGULATION. 

Domestic and foreign corporations engaged in the insurance business 
in Ohio must conform their business and contracts to the provisions 
of the statutes of Ohio regulating and controlling the same. 


(For other cases, see Insurance, Dec. Dig. §§ 11, 17.) 


3. INSURANCE—INDEMNITY INSURANCE— PROVISIONS OF 
POLICY. 

Secton 9510, General Code, must be construed in connection with sec- 
tion 9510—1, Page & A. General Code, in determining the terms and 
provisions that may be written into a contract of insurance to in- 
demnify employers against loss or damages for personal injury sus- 
tained by an employee in the course of his employment, through 
negligence of the employer, or negligence for which the employer is 
liable. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—INDEMNITY INSURANCE— PROVISIONS OF 
POLICY—STATUTORY SUBROGATION. 


No contract of insurance can be written under the authority granted in 
section 9510, General Code, that will defeat the provisions of section 
9510—1, Page & A. General Code, subrogating the injured employee 
who has recovered judgment against his employer for injuries sus- 
tained in the course of his employment through the negligence of his 
employer, or negligence for which the employer is liable, to all the 
rights of the employer under such contract. 


(For other cases see Insurance, Dec. Dig. § 138[1].) 


5. INSURANCE—INDEMNITY INSURANCE—RIGHT OF ACTION 
—VALIDITY OF POLICY. 

A provision in such a contract of insurance that no action can be brought 
thereon except by the employer or that no action can be brought there- 


* Decision rendered, May 15, 1917. 117 N. E. Rep. 235. Syllabus by 
the Court. 
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on until a judgment obtained by the employee against his employer has 
been fully paid and satisfied, is in conflict with the provisions of sec- 
tion 9510—1, Page & A. General Code, and void. 


(For other cases see Insurance, Dec. Dig. § 138[1].) 


(Additional Syllabus by Editorial Staff.) 


6. INSURANCE —LIABILITY INSURANCE—SUBROGATION OF 
EMPLOYEE—STATUTE—“AGAINST.” 

The word “against” in the connection in which it is used in section 9510, 
General Code, providing for the indemnifying of employers “against 
loss or damage for personal injury or death resulting from accidents 
to employers,” means to protect and save harmless from any loss or 
damage whatever. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


{For other definitions, see Words and Phrases, First and Second Series, 
Against. ) 


Error to Court of Appeals, Cuyahoga County. 

Proceeding by Antonio Verducci against the Casualty Company of 
America. From a judgment of the Court of Appeals affirming a judg- 
ment in the common pleas court for defendant, plaintiff brings error. 
Judgment reversed and judgment entered for plaintiff upon the agreed 
statement of facts filed in the common pleas court. 


Payer, Winch & Rogers, of Cleveland, for Plaintiff in Error. 
Ford, Snyder & Tilden, of Cleveland, for Defendant in Error. 


WESTERN WAREHOUSE CO. vs. NEW AMSTERDAM 
CASUALTY CO.* 


(Supreme Court of Oregon.) 


1. INSURANCE—INDEMNITY—PERSONAL INJURY—LIABILITY. 

Insurer held not liable on an accident indemnity policy for injury of 
plaintiff's employee in eleator accident; the accident occurring while 
the employee was engaged in boarding up the shaft and not while he 
was in the car, or in the elevator well or hoistway, or while entering 
or alighting from the car, for which accidents alone the contract 
provided indemnity, and the elevator being in use, during the progress 
of such work, contrary to policy provisions. 


(For other cases, see Insurance, Dec. Dig. § 452.) 

4. INSURANCE— INDEMNITY — PERSONAL INJURY — BURDEN 
OF PROOF. 

In action on an accident indemnity policy it was incumbent on plaintiff to 


prove that the injury to his employee came within the policy terms; 
the defendant being entitled to rebut this by cross-examination. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
* Decision rendered, Sept. 25, 1917. 167 Pac. Rep. 572. 
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Department 1. Appeal from Circuit Court, Multnomah County; C. U. 
Gantenbein, Judge. 

Action by the Western Warehouse Company against the New Am- 
sterdam Casualty Company. Judgment of nonsuit, and plaintiff appeals. 
Affirmed. 


Wm. P. Lord, of Portland, for Appellant. 
Frank J. Lonergan, of Portland, for Respondent. 


MUTUAL LOAN & SAVINGS ASS’N oF CHAMBERSBURG JS. 
NATIONAL SURETY CO.* 


(Supreme Court of Pennsylvania.) 


INSURANCE—FIDELITY BOND—MISREPRESENTATIONS—LIA- 
BILITY: 

A surety company issuing a fidelity bond indemnifying a loan and savings 
association against loss by its treasurer's misappropriation of funds, 
based upon the false material declarations of the association’s presi- 
dent that a certain character of audit had been held on the treas- 
urer’s books and accounts, which would have indicated his dishonesty, 
and that it had shown favorabe results, was not liable on the bond 
for the treasurer’s shortage. 


(For other cases, see Insurance, Dec. Dig. § 285.) 


Appeal from Court of Common Pleas, Franklin County. 

Assumpsit on a surety bond by the Mutual Loan & Savings Associa- 
tion of Chambersburg against the National Surety Company. Verdict 
for plaintiff for $5,988.30, and judgment thereon, and defendant appeals. 
Reversed, and judgment entered for defendant. 

See, also, 253 Pa. 351, 98 Atl. 600. 


Argued before Mestrezat, Potter, Moschzisker, Frazer, and Wal- 
ling, JJ. 


Donald Thompson, of Pitsburg, Charles Walter and J. A. Strite, both 
of Chambersburg, Arthur J. Stobbart, of New York City, and George 
Calvert, of Pittsburgh, for Appellant. 

W. K. Sharpe, O. C. Bowers, and William S. Hoerner, all of Cham- 
bersburg, for Appellee. 


* Decision rendered, Apr. 16, 1917. 101 Atl. Rep. 830. 














Cohen vs. Samuels. 
LIFE. 
UNITED STATES SUPREME COURT. 


COHEN 
Us. 


SAMUELS. (No. 359.) * 


BANKRUPTCY—PROPERTY VESTING IN TRUSTEE—INSUR- 
ANCE POLICIES. 

Bankruptcy Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 1916, 
§ 9654), provides that the trustee is vested by operation of law with 
title to all property not exempt, all powers which the bankrupt might 
have exercised for his own benefit, and property which prior to the 
filing of the petition he could by any means have transferred, or which 
might have been levied upon and sold under judicial process against 
him, provided that when any bankrupt shall have any insurance policy 
having a cash surrender value payable to himself, his estate, or his 
personal representative, he may pay or secure to the trustee the cash 
surrender value as ascertained and stated, and continue to hold, own, 
and carry such policy free from the claims of creditors, and that 
otherwise the policy shall pass to the trustee as assets. Held, that 
insurance policies having cash surrender values pass to the trustee, 
though naming persons other than the bankrupt as beneficiaries, where 
the bankrupt was given the absolute right to change the beneficiary 
without the consent of the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 143[12].) 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 

Voluntary bankruptcy proceeding by Elias W. Samuels. An order of 
the District Court, refusing the petition of Samuel C. Cohen, trustee, that 
the bankrupt be compelled to pay him the cash values of certain life in- 
surance policies or surrender the policies, was affirmed by the Circuit 
Court of Appeals for the Second Circuit (237 Fed. 796, 151 C. C. A. 38), 
and the trustee brings certiorari. Reversed and remanded. 


Mr. Lawrence B. Cohen, of New York City, for Petitioner. 
Mr. Samuel Sturtz, of New York City, for Respondent. 


McKEnNNa, J.. delivered the opinion of the Court. 

On May 13, 1915, Elias W. Samuels filed a voluntary petition 
in bankruptcy and was adjudicated a bankrupt. On the same 
day Cohen, petitioner herein, was duly elected his trustee. Samuels 
at the time of the adjudication held five life insurance policies 
in various life insurance companies. 

On September 16, 1915, Cohen made motions before the referee 
in bankruptcy to require Samuels to deliver to him, Cohen, the 


* Argued Oct. 17, 1917. Decision rendered, Nov. 5, 1917. 38 U. S. Sup. 
C. Rep. 36. 
Vol. L—42. 
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policies or pay to him the cash surrender value of them as of 
the date of the adjudication. ‘The motions were denied. 

Subsequently Cohen filed petitions to review the rulings of the 
referee as to three of the policies, which petitions came on for 
hearing before the United States District Court for the Southern 
District of New York, February 14, 1916. 

The policies were respectively for the sums of $3,000, $3,000, 
and $1,000, and had respectively a cash surrender value of $193.- 
$5, $753, subject to a deduction of a loan of $555 and interest, and 
$396. ‘The policies were payable to certain relatives of Samuels 
as beneficiaries and it was provided in each that Samuels re- 
served the absolute right to change the beneficiary without the 
latter’s consent. . 

The District Court affirmed the orders of the referee, following 
what the court conceived to be the ruling in In re Hammel & Co., 
221 Fed. 56, 137 C. C. A. 80. 

Cohen petitioned the Circuit Court of Appeals to revise the 
ruling of the District Court as provided in section 24b of the 
Bankruptcy Act (Contp. St. 1916, § 9608) and for such other 
and further relief as might be proper. 

The Circuit Court of Appeals affirmed the ruling of the District 
Court, one judge dissenting. 237 Fed. 796, 151 C. C. A. 38. 

The facts are not in dispute. The policies had a cash surrender 
value at the time Samuels was adjudicated a bankrupt which 
the companies were willing to pay to him and in all of them he 
had the absolute right to change the beneficiaries. 

The question in the case is the simple one of the construction 
of section 70a (section 9654). By it the trustee of the bankrupt 
is vested by operation of law with title to all property of the 
bankrupt which is not exempt; “(3) all powers which he might 
have execised for his own benefit, but not those which he might 
have exercised for some other person; * * * (5) property 
which prior to the filing of his petition he could by any means 
have transferred or which might have been levied upon and 
sold under judicial process against him: Provided, that when 
any bankrupt shall have any insurance policy which has 
a cash surrender value payable to himself, his estate, or 
personal representatives, he may, within thirty days after 
the cash surrender value has been ascertained and _ stated 
to the trustee by the company issuing the same, pay or secure to 
the trustee the sum so ascertained and stated, and continue to 
hold, own, and carry such policy free from the claims of the 
creditors participating in the distribution of his estate under the 
bankruptcy proceedings, otherwise the policy shall pass to the 
trustee as assets. * * *” 

Regarding the section in its entirety there would seem to be 
no difficulty in its interpretation, but we are admonished by the 
decision of the Circuit Court of Appeals and its reasoning and 
also by the argument of counsel that there are considerations 
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which give particular control to the proviso and distinguish be- 
tween insurance policies and other property which the bankrupt 
can transfer or which can be levied upon and sold under judicial 
process against him (subdivision 5). We have given attention 
to those considerations and feel their strength, but they are 
opposed by other considerations. It might indeed be that it 
would better fulfill the protection of insurance by considering 
the proviso alone and literally, regarding the policy at the moment 
of adjudication, and, if it be not payable then in words to the 
bankrupt—no matter what rights or powers are reserved by him, 
no matter what its pecuniary facility and value is to him—to 
consider that he has no property in it. But we think such con- 
struction is untenable. The declaration of subdivision 3 is that 
“powers which he might have exercised for his own benefit” 
“shall in turn be vested in the trustee,” and there is 
vested in him as well all property that the bankrupt 
could transfer or which by judicial process could be 
subjected to his debts, and especially as to insurance policies 
which have a cash surrender value payable to himself, his estate 
or personal representative. It is true the policies in question here 
are not so payable, but they can be or could have been so pay- 
able to his own will and simple declaration. Under such con- 
ditions to hold that there was nothing of property to vest in a 
trustee would be to make an insurance policy a shelter for valu- 
able assets and, it might be, a refuge for fraud. And our con- 
clusions would be the same if we regarded the proviso alone. 
This court has been careful to define the interest of bankrupts 
in the insurance policies they may possess. In Hiscock vs. 
Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771, we 
gave a bankrupt the benefit of the redemption of a policy from 
the claims of creditors, though a cash surrender value was not 
provided by it but was recognized by the insurance company. 
In Burlingham vs. Crouse, 228 U S. 459, 472, 33 Sup. Ct. 564, 
568 (57 L. Ed. 920, 46 L. R. A. [N. S.] 148), we said that it 
“was the purpose of Congress to pass to the trustee that sum 
which was available to the bankrupt at the time of bankruptcy 
as a cash asset; otherwise to leave to the insured the benefit of 
his life insurance.” See also Everett vs. Judson, 228 U. S. 474, 
33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154. Judg- 
ment of the Circuit Court of Appeals affirming the order of the 
District Court is reversed and the case remanded to the District 
Court for further proceedings in accordance with this opinion. 
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UNITED STATES DISTRICT COURT. 


N. D. Iowa, Cepar Rapips Division. 


LLOYD 
US. 


ROYAL UNION MUT. LIFE INS. CO. (No. 90.)* 


2. INSURANCE—LIFE INSURANCE—BENEFICIARY—DIVORCE. 

Right of beneficiary under life policy on her husband’s life is not defeated 
by divorce. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 


3. INSURANCE — LIFE INSURANCE — BENEFICIARY — VESTED 
INTEREST. 

Beneficiary under a policy of a company organized under the life insur- 
ance laws, as distinguished from a fraternal or mutual benefit as- 
sociation, takes a vested interest, which cannot be impaired by act of 
assured and the company without her assent. 


(For other cases, see Insurance. Dec. Dig. § 585[1].) 


4. INSURANCE—LIFE INSURANCE—ACTION—DEFENSE—DU- 
PLICATE POLICY WITH NEW BENEFICIARY. 

It is no defense to beneficiary’s action on life policy, providing that under 
certain conditions insured may designate a new beneficiary, by filing 
written request, “together with this policy, such change to take effect 
on the indorsement thereof on the policy by the company,” that, while 
the policy was in the named beneficiary's hands, it accepted from as- 
sured his affidavit that the policy was lost, and his indemnity agree- 
ment, and issued in lieu of the policy a duplicate, on which it indorsed 
the name of another as beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


At Law. Action by Anzonetta M. Lloyd against the Royal Union 
Mutual Life Insurance Company. Judgment for plaintiff. : 


The plaintiff, Anzonetta M. Lloyd, a citizen of Illinois, brings this 
suit to recover from the defendant, Royal Union Mutual Life Insurance 
Company, an Iowa corporation, the sum of $5,000 and interest thereon, 
alleged to be due her upon a policy of insurance issued by the defendant 
March 4, 1912, upon the life of Edwin A. R. Lloyd, who was then the 
plaintiff's husband; in which plaintiff is named as the beneficiary entitled 
to receive the amount of such insurance upon the death of said Lloyd, 
a copy of which policy is attached to the petition as an exhibit. The plaintiff 
also alleges that, about March 18, 1912, Lloyd delivered to her said policy 
insurance under an oral agreement with her that she should pay the annual 
premiums thereon from her own separate funds, during the lifetime of 
said Lloyd and receive the amount of such insurance upon his death; that 
thereafter she furnished the money to Lloyd from her own funds to pay 
such premiums until his death, which occurred December 25, 1915; that 
she has made due proofs to the defendant of such death, and demanded 
of it the amount due upon such policy, which it has refused to pay, and 
she asks judgment therefor. 


* Decision rendered, Oct. 3, 1917. 245 Fed. Rep. 162. 
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The defendant’s answer is in two counts or divisions, in the first of 
which it admits the issuance of the policy payable to the plaintiff as 
beneficiary, the payment of the annual premiums thereon, the death of 
Lloyd, and that said policy was in full force at the time of his death; 
and further alleges that it has neither knowledve nor information sufficient 
to form a belief as to whether or not the plaintiff paid the annual premiums 
upon said policy, or that said Lloyd ever transferred or delivered said 
policy to the plaintiff, and denies that plaintiff is entitled to recover either 
as beneficiary or as assignee or owner of said policy. 

In the second division of its answer the defendant alleges as a further 
and equitable defense: That on or about February 4, 1915, and during the 
lifetime of the insured, he filed with the defendant company his affidavit, 
stating that said policy had been lost and requesting the issuance of a 
duplicate thereof. That, relying upon the truth of said affidavit, the de- 
fendant did issue and deliver to said Edwin A. R. Lloyd a duplicate of 
said policy, and thereafter at his request and the presentation of said 
duplicate to its home office it did on February 8, 1915, indorse such duplicate 
as follows: “In acordance with the application of the insured the benefic- 
iary under this policy is hereby changed from Anzonetta Lloyd, wife, to 
Della L. Kirk, mother of the insured. [Signed] Royal Union Mutual 
Life Insurance Company, Snyder A. Foster, Secretary.” That thereby the 
said beneficiary was changed, and said Della L. Kirk became the beneficiary 
under the said policy. That shortly after the death of the insured, said 
Della L. Kirk filed written proofs of his death claiming to be the bene- 
ficiary under said policy, and thereafter on March 29, 1916, commenced 
suit in the district court of Cerro Gordo county upon said duplicate 
policy against this defendant; and such proceedings were had in said 
cause that on November ——, 1916, judgment was rendered in_ favor of 
said Della L. Kirk against this defendant for full amount thereof and 
costs. It further alleges that no written assignment or transfer of said 
policy was ever made by said Lloyd to the plaintiff, as required by the 
terms of said policy, and it prays that said alleged assignment and transfer 
of said policy to plaintiff be canceled and held for naught, that said policy 
in the hands of plaintiff be surrendered to the defendant or to the clerk 
of this court for the defendant, that plaintiff’s petition be dismissed at 
her costs, and that defendant have judgment for such and further relief 
as it may be entitled to. 

The policy contains the following clauses: “If the right of revocation 
has been reserved, or in case of the death of the designated beneficiary, 
the insured may at any time while the policy is in force, and subject to 
any existing assignment of the policy, designate a new beneficiary (with 
or without the right of revocation) by filing written request therefor at 
the home office, together with this policy; such change to take effect on 
the indorsement thereof on the policy by the company.” “No assignment 
hereof shall be binding upon the company unless a duplicate original there- 
of shall have been filed at the home office. Assignment blanks will be 
furnished upon application. Proof of interest may be required when the 
policy becomes payable, or when any settlement thereof or thereunder is 
demanded. The company does not guarantee the validity of any assign- 
ment.” 

For reply to the second division of defendant’s answer the plaintiff 
says: That at about the time of the issuance of the policy it was orally 
agreed between the insured, Edwin A. R. Lloyd, and the plaintiff, that, 
in consideration of the plaintiff paying said insured the premiums to 
become due on said policy, the said policy should be and remain the 
property of the plaintiff, and the plaintiff entitled to the proceeds there- 
of upon his death; that said policy was by said insured delivered to the 
plaintiff in pursuance of said oral agreement, and has ever since remained 
in her possession up to the time of his death; that, relying on said agree- 
ment, she paid to the insured the annual premiums on said policy as they 
became due, the total sum so paid being about $600; that plaintiff had 
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no knowledge of the alleged application for the issuance of a duplicate 
policy, or the issuance of one, and had never consented to the making or 
indorsing of said alleged change of beneficiary upon the policy until after 
the death of Lloyd; that said original policy was never at any time lost, 
but was at all times up to the time of the death of said insured in the 
possession of this plaintiff as owner thereof. Plaintiff further alleges 
that defendant received from said insured and now holds an indemnity 
agreement protecting defendant from loss by reason of issuing said 
duplicate policy; that the estate of said insured is solvent, and said in- 
demnity agreement affords the defendant full protection against loss by 
reason of any judgment in favor of Della L. Kirk, as alleged in defend- 
ant’s said answer. Plaintiff further avers that said insured had, as against 
this plaintiff, no right to change, and did not, in fact, change in accordance 
with the provisions of said policy, the beneficiary originally named therein, 
and said attempted change is void and of no effect as against this plaintiff. 

The parties thereupon stipulated in writing that the cause should be 
transferred to the equity side of the court and tried to the court without 
a jury. Neither party has challenged the sufficiency of the pleading, but 
the defendant, before answering, filed a motion asking that the plaintiff 
be required to bring in as a party to the suit the said Della L. Kirk, that 
her rights in or to said policy might be determined, alleging that the 
insured, prior to his death, designated her as beneficiary in the policy 
instead of the plaintiff; but such motion was never called to the attention 
of the court prior to the hearing, and was never ruled upon. 


Leslie H. Whipp, of Chicago, Ill, and Crosby & Fordyce, of Cedar 
Rapids, Iowa, for Plaintiff. 


Dawley, Jordan & Dawley of Cedar Rapids, Iowa, for Defendant. 


Reep, D. J. (after stating the facts as above). 

But two questions are presented for determination :— 

First. Did the insured, shortly after the policy was issued, 
deliver the same to the plaintiff upon oral agreement with her 
that she was to pay from her own funds the annual premiums 
thereon as they matured, and receive the amount of the insurance 
upon his death? And 

Second. Did the insured prior to his death change the benefi- 
ciary named originally in the policy from his wife, the plaintiff, 
to his mother, Mrs. Kirk, in accordance with the terms prescribed 
in the policy ? 

[1] As to the first of these questions, it is the contention of 
the defendant (1) that the alleged oral assignment of the policy 
is not proven; or (2) if proven that the policy under its terms 
can only be assigned in writing. The first of these contentions 
is that plaintiff under section 4607, Code of Iowa (1897), is not 
a competent witness. That section provides :— 

“Neither husband nor wife can be examined in any case as 
to any communication made by the one to the other while married, 
nor shall they, after the marriage relation ceases, be permitted 
to reveal in testimony any such communication made while the 
marriage subsisted.” 

This section does not forbid either the husband or wife from 
testifying to the transfer of a claim by one to the other. Hanks 
vs. Van Garder, 59 Iowa, 179, 13 N. W. 103; Sexton vs. Sexton, 
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129 Iowa, 487, 491, 492, 105 N. W. 314,2 L. R. A. (N. S.) 708; 
Wigmore on Evidence, § 2226, and note. 

(2) But the policy does not forbid its assignment. It only 
provides that no assignment thereof shall be binding upon the 
company unless a duplicate thereof shall have been filed at the 
home office. Section 3046 of the Iowa Code (1897) provides :— 

“When by the terms of an instrument its assignment is prohib- 
ited, an assignment thereof shall nevertheless be valid, but the 
maker may avail himself of any defense or counterclaim against 
the assignee which he may have against any assignor thereof be- 
fore notice of such assignment is given to him in writing.” 

Under this section an assignment of a policy of insurance, 
by the terms of which an assignment is expressly prohibited, 
is permitted, and the assignee may sue thereon in his own name. 
Mershon vs. National Ins. Co., 34 Iowa, 87; Farmers’ & Traders’ 
Bank vs. Johnson, 118 Iowa, 282, 286, 91 N. W. 1074. 

[2, 3] As to the sufficiency of the testimony to establish the 
oral transfer of the policy, I find as a fact from the evidence that 
the policy, shortly after it was made, was delivered by the in- 
sured to the plaintiff, as claimed by her, under an oral agree- 
ment that she was to pay from her own funds the annual pre- 
miums upon the policy, and at the death of the insured she was 
to receive the amount of the insurance, either as owner of the 
policy or as the beneficiary named therein, and that she fully 
performed her part of this agreement. The fact that plaintiff 
was afterwards divorced from the insured does not defeat her 
right to the insurance. White vs. Brotherhood of Yeoman, 124 
Iowa, 293, 295, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. 
Rep. 323; Connecticut Mutual Life Ins. Co. vs. Schaefer, 94 
U. 8. 457-462, 24 L. Ed. 251. 

The defendant is a life insurance company organized under the 
iaws of Iowa, and is therein conducting such an insurance busi- 
ness, and is not a fraternal or mutual benefit association. This 
-distinction between these two classes of insurance is fundamental, 
and shouid be observed in the determination of these questions. 
In Carpenter vs. Knapp, 101 Iowa, 712, at page 724, 70 N. W. 
764, at page 766, 38 L. R. A. 128, this distinction and the rule 
in Iowa are clearly stated as follows :-— 

“It is the general rule that a beneficiary under an ordinary 
life policy takes a vested interest therein at the moment the 
policy is executed and delivered, which cannot be impaired or 
defeated by any act of the assured, or of the assured and the 
company, to which said beneficiary does not assent” (citing many 
authorities). 

To the same effect are Bliss on Life Insurance (2d Ed.) § 517; 
Wilmaser, Fix’r, vs. Continental Life Ins. Co., 66 Iowa, 417, 23 
N. W. 9035, 55 Am. Rep. 277; Ricker vs. Charter Oak Life Ins. 
Co., 27 Minn. 193, 6 N. W. 771, 38 Am. Rep. 289; Central Bank 
vs. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41, 32 L. Ed. 370; 
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Indiana National Life Ins. Co. vs. McGinnis, 180 Ind. 9, 101 
N. E. 289, 293, 45 L. R. A. (N. S.) 192; 3 A. & E. Enc. Law 
(2d Ed.) 980; Washington Life Ins. Co. vs. Berwald, 97 Tex. 
111, 76 S. W. 443, 1 Ann. Cas. 682, and note; Freund vs. Freund, 
218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; Thomas vs. 
Thomas, 131 N. Y. 205, 30 N. E. 61, 27 Am. St. Rep. 582; 
Strong vs. Supreme Lodge, 189 N. Y. 346, 82 N. E. 433, 12 L. 
R. A. (N. S.) 1206, 121 Am. St. Rep. 902, 12 Ann. Cas. 941; 
Perry vs. Tweedy, 128 Ga. 402, 57 S. E. 50, 119 Am. St. Rep. 
393, 11 Ann. Cas. 46; Savage vs. Modern Woodmen of America, 
84 Kan. 63, 113 Pac. 802, 33 L. R. A. (N. 8S.) 773; 25 Cyc. 
889-894. 

And it follows that such policies are assignable, unless that 
be forbidden by statute, the company’s charter, or the terms of 
the policy itself. Carpenter vs. Knapp, above. The only ex- 
ceptions to this rule are some early cases in Wisconsin, Clark 
vs. Durand, 12 Wis. 223, which seems to have been modified in 
Ellison vs. Straw, 116 Wis. 207, 92 N. W. 1094, and some 
later cases. 25 Cyc. 890. But as to mutual benefit associations 
the rule is different, and it is generally held in such cases, where- 
ever the question has arisen, that the member may change the 
beneficiary named in the certificate or policy, unless the contract 
itself, its charter, or the statute provides to the contrary. Car- 
penter vs. Knapp, above, and the authorities there cited. But 
this must be done in strict compliance with the contract, where 
that prescribes how the change shall be made. Wendt vs. Iowa 
Legion of Honor, 72 Iowa, 682, 34 N. W. 470; Stephenson vs. 
Stephenson, 64 lowa, 534, 21 N. W. 19; Shuman vs. A. O. U. 
W., 110 Iowa, 642, 82 N. W. 331; Modern Woodmen vs. Little, 
114 Iowa, 109, 86 N. W. 216; and see Wandell vs. Mystic 
Toilers, 150 Iowa, 639, 105 N. W. 448; also Bauer vs. Samson 
Lodge, 102 Ind. 262, 1 N. E. 571; Assurance Fund vs. Allen, 
106 Ind. 593, 7 N. E. 317; Freund vs. Freund, 218 Ill. 189, 75 
N. E. 925; American Legion of Honor vs. Smith, 45 N. J. Eq. 
406, 17 Atl. 770; Grand Lodge vs. Connolly, 58 N. J. Eq. 180, 
43 Atl. 286. 

Many other authorities may be cited to the same effect, and 
it may be admitted that authorities to the contrary might be 
cited. But the authorities to the contrary are mostly based upon, 
or assumed to be, certificates issued by mutual benefit or fraternal 
associations. Thus in Wandell vs. Mystic Toilers, 130 Iowa, 
639, 105 N. W. 448, above, the contract in suit was upon a benefit 
certificate issued by the Mystic Toilers, a purely fraternal as- 
sociation, to a Mrs. Wandell, payable to the plaintiff who was 
her husband as beneficiary. The association made no defense, 
but the father of Mrs. Wandell intervened, and claimed the right 
to the insurance upon the ground that his daughter, the insured, 
prior to her death had changed the beneficiary from her husband 
to her father. The only question for determination was whether 
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or not the change was effected in the manner prescribed in 
the certificate. Some members of the court were of the opinion 
that the change had been so effected, and that the intervener was 
entitled to recover upon that ground. Others of the court were 
of opinion that the recovery should be upon the principles of 
equity. The previous cases in Iowa are reviewed, and Wendt 
vs. Legion of Honor, 72 Iowa, 682, 34 N. W. 470, Stephenson 
vs. Stephenson, 64 Iowa, 534, 21 N. W. 19, Modern Woodmen 
vs. Little, 114 Iowa, 109, 86 N. W. 216, and Carpenter vs. 
Knapp, 101 Iowa, 712, 70 N. W. 764, 38 L. R. A. 128, are 
approved. 

In Central Bank vs. Hume, 128 U. S. 195, at page 206, 9 Sup. 
Ct. 41, at page 44, 32 L. Ed. 370 (1915), there is a full review of 
the authorities, and it is said by Mr. Chief Justice Fuller :-— 

“Tt is indeed the general rule that a policy of insurance (or- 
dinary life) and the money to become due under it belong, the 
moment it is issued, to the person or persons named in it as the 
beneficiary or beneficiaries, and there is no power in the person 
procuring the insurance, by any act of his, by deed or by will, 
to transfer to any other person the interest of the person named 
without his or their consent” (citing authorities, including Ricker 
vs. Charter Oak Ins. Co., 27 Minn. 193, 6 N. W. 771 [38 Am. 
Rep. 289], and other cases before cited). 

In Modern Woodmen vs. Little, 114 Iowa, 109, 86 N. W. 
216, where it was contended that a change of beneficiary (in a 
fraternal association) by the insured in a manner other than as 
provided in the policy effected such change, the Supreme Court 
said :— 

“We cannot agree with the reasoning or the conclusions in 
these cases. Surely it is not correct to say that the provisions 
of the contract as to the mode in which beneficiaries may be 
changed are solely for the benefit of the insurer. They are for the 
benefit of all concerned, to the end that it may at all times be 
certain who is the beneficiary * * * We think it entirely 
clear, upon reason and authority, that where the parties have 
agreed upon a mode by which a change of beneficiaries may be 
effected the change can only be made in that mode, unless by 
subsequent agreement * * * a different mode is agreed 
upon.” 

To the same effect are Stephenson vs. Stephenson, 64 Iowa, 
534, 21 N. W. 19; Wendt vs. Legion of Honor, 72 Iowa, 682, 34 
N. W. 470; Hainer vs. Legion of Honor, 78 Iowa, 245, 43 N. W. 
185; Shuman vs. Ancient Order of United Order of United 
Workmen, 110 Iowa, 642, 82 N. W. 331. 

The last named case was a suit by the plaintiff upon a certificate 
of the Ancient Order of United Workmen, a purely fraternal 
association, issued to Philip J. Shuman, in which the plaintiff, 
his widow, was named as beneficiary. The defendant Gruver filed 
an answer and cross-petition, in which it was admitted that plain- 
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tiff was the beneficiary named in the certificate, but alleged that 
by written indorsement upon said certificate the insured sur- 
rendered the same to the order and directed a new certificate 
to issue, in which Gruver should be named as beneficiary. The 
order admitted its liability on the certificate to some one, and 
paid the amount due thereon into court, to await the final deter- 
mination of the matter. The trial resulted in a judgment in 
favor of defendant Gruver. ‘The constitution of the order 
provided for a change of beneficiary in the following language :— 

“Any member holding a beneficiary certificate, desiring at any 
time to make a new direction as to its payment, may do so by 
authorizing such change in writing on the back of his certificate 
in a form prescribed; * * * but no change shall be valid, or 
have any binding force or effect, until such change shall have 
been reported to the grand recorder, the old certificate filed with 
him, and new beneficiary certificate issued thereon: * * * 
Provided, however, should it be impracticable for the recorder 
to witness the signature of the brother, attestation of his signature 
may be made by a notary public, or an officer authorized to 
acknowledge deeds, and a change made in any other manner 
shall not be valid.” 

On the back of the certificate was the following indorsement :— 

“I, P. J. Shuman, to whom the within certificate was issued, 
do hereby revoke my former direction as to the payment of the 
beneficiary fund due at my death, and now authorize and direct 
such payment to be made to John Wesley Gruver, bearing the 
relationship to myself of nephew. Witness my hand and seal 
this 27th day of May, 1897. P. J. Shuman. Witnesses to sig- 
nature: J. G. Graves, I. W. Scott. Attest: A. Campbell, Re- 
corder.” 

The recorder, Campbell, was not present when this indorse- 
ment was signed by P. J. Shuman, nor did he see Shuman after 
he signed it and before his death. His attestation was made 
some time after Shuman died, but on the same day. No fee 
was paid for the change. Shuman died on the next day, May 
28th. ‘The certificate, with the indorsement thereon, was mailed 
to the grand lodge the same day that Shuman died, and was 
received at its office in Des Moines the next day; but no new or 
other certificate was issued by the grand lodge. Judge Sherwin, 
speaking for the Supreme Court said :— 

“That the constitution of the Ancient Order of United Work- 
men entered into and became a part of the certificate of insurance 
issued to Phillip J. Shuman cannot be questioned. The con- 
stitution gave him the right to change beneficiaries, but explicitly 
pointed out the manner in which such change should be made. 
This method was fixed, and was binding upon the assured. It 
was the method he had agreed to and he had no absolute 
legal right to effect a change of beneficiaries in any other manner 
[citing Stephenson vs. Stephenson, 64 Iowa, 534, 21 N. W. 19, 
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Wendt vs. Legion of Honor, 72 Iowa, 682, 34 N. W. 470, and 
other cases]. ‘Ihe appellee Gruver contends that this case, hav- 
ing been tried in equity, falls within certain exceptions, which 
have been recognized by the courts in some cases involving a 
change of beneficiaries’ —which exceptions are named in Supreme 
Conclave vs. Cappella (C. C.) 41 Fed. 1. 

Continuing, Judge Sherwin said :-— 

“This case is not within * * * the exceptions named. The 
attempted change of beneficiaries was void, under the circum- 
stances, and did not vest any right in John W. Gruver. This 
conclusion is not in conflict with Supreme Conclave vs. Cappella 
[C. C.] 41 Fed. 1, relied upon by appellee, nor with the other 
cases cited by him which we have been able to examine. The plain- 
tiff is entitled to the proceeds of the certificate issued by the An- 
cient Order of United Workmen to Philip J. Shuman, her hus- 
band, and the custodian of said fund is directed to pay the same 
to her.” 

The only apparent difference between that case and this is that 
in this case a-duplicate policy of insurance was issued upon the 
affidavit of the insured that the policy was lost, which was not 
true, and that the mother of the insured was named upon the 
duplicate policy as the beneficiary in lieu of the plaintiff; but 
this difference is deemed immaterial, and not sufficient to warrant 
a ruling different from that held in the Shuman Case. 

The defendant relies upon upon ‘Townsend vs. Fidelity & 
Casualty Co., 163 Iowa, 713, 144 N. W. 574, L. R. A. 1915A, 
109, as sustaining its contention. That was a suit upon two 
accident insurance policies wherein the insured a single man 
had named as beneficiaries a brother in one of the policies and 
a sister in the second. After his injury he made a will, in which 
he bequeathed to the plaintiff the proceeds of the first of the 
policies and certain other personal property, and to one Ellis 
in trust for his creditors, the proceeds of the second policy. 
Two days after his death, notice thereof, and of the will, and 
the attempted change of beneficiaries therein was given to the 
defendant Casualty Company. The company, holding to the view 
that no change of beneficiaries had been effected, declined to 
recognize the alleged rights of the legatees under the will, and 
they brought these actions to recover upon the policies. The 
person named as beneficiary in each of the policies intervened and 
asked to be adjudged entitled to receive the fund. The trial 
resulted in judgments in favor, from which the plaintiff legatees 
under the will appealed. The defendant answered, admitting the 
issuance of the policies, the death of the insured, and that they 
were in force at the time of his death, but alleged that, according 
to the terms of the policies, the matter of changing the benefici- 
aries of such insurance is governed by rules indorsed upon the 
policies which are :— 

“Sec. 20. The consent of the beneficiary shall not be required 
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to the surrender or assignment of this policy, or to the change 
of beneficiary, or to any other change in the policy. No assign- 
ment of interest under this policy shall bind the company, unless 
the written consent of the company is indorsed hereon by the 
president, vice president, or one of the secretaries of the com- 
pany. * * *” 

It was held that under these rules there were no restrictions 
upon the right of the insured to change the beneficiaries in such 
manner as he might elect, and that such a change was effected 
by his will; that the assignment of the policy only was restricted, 
but, as no assignment thereof was attempted, the insured was at 
liberty to dispose of the proceeds of the policies in any way that 
he deemed advisable. That no departure from any prior deci- 
sions of the court was intended appears from the fact that 
Stephenson vs. Stephenson, 64 Iowa, 534, 21 N. W. 19, Modern 
Woodmen vs. Little, 114 Iowa, 109, 86 N. W. 216, and some 
other cases are reaffirmed. The case upon its facts seems in- 
applicable to any question involved in this controversy. 

[4] The policy in suit was prepared by the defendant, and in 
plain, unambigous terms provides :— 

“If the right of revocation has been reserved, or in case of the 
death of the designated beneficiary, the insured may at any time 
while the policy is in force, and subject to any existing assignment 
thereof, designate a new beneficiary (with or without the right 
of revocation) by filing written request therefor at the home 
office, together with this policy; such change to take effect on 
the indorsement thereof on the policy by the company.” 

These terms, if complied with, would have portected all of 
the parties to this controversy. The defendant knew that plain- 
tiff was named as beneficiary in the policy, and should have 
known that upon its issuance and delivery she acquired an in- 
terest therein that could only be divested by a strict compliance 
with the terms it had so written. Instead of such compliance, 
it accepted from the insured his affidavit that the policy was lost 
(when in fact it had not been) and his agreement of indemnity 
therein, and issued in lieu thereof a duplicate, upon which it 
indorsed the name of his mother as beneficiary, in lieu of the 
plaintiff, in plain violation of the terms of the policy. If it shall 
suffer because of such attempted change, it will be because of 
its own disregard of the contract it had so written. 

The conclusion therefore is that the second division of de- 
tendant’s answer, praying equitable relief against the plaintiff, 
should be dismissed, for want of equity, at defendant’s cost. 

Upon plaintiff’s petition and the first division of the defend- 
ant’s answer thereto, a jury trial having been waived, the plain- 
tiff is entitled to judgment against the defendant for $5,000, 
with interest thereon from the date of the delivery of plaintiff’s 
proofs under the policy upon the defendant, with costs. 

It is ordered accordingly. 


Hagler et al. vs. Security Mut. Life Ins. Co. 


UNITED STATES DISTRICT COURT. 
N. D. Texas. 


HAGLER et AL. 


vs. 


SECURITY MUT. LIFE INS. CO. (No. 697)* 


1, INSURANCE—FOREIGN INSURANCE COMPANIES—RIGHT 
TO DO BUSINESS—CONDITIONS. 


A state may impose upon a nonresident life insurance company such con- 
ditions precedent to its doing business in the state as it may see fit; 
and hence statutory provisions requiring the filing of a power of 
attorney authorizing service on any agent, officer or representative, 
and providing for service upon any person holding a power of at- 
torney, or by publication, if no such person could be found, are valid 
and binding on such company. 


(For other cases, see Insurance, Dec. Dig. § 18.) 


2. INSURANCE—FOREIGN INSURANCE COMPANIES—SERVICE 
OF PROCESS. 

Under Rev. St. Tex. 1895, art. 3064, requiring insurance companies de- 
siring to do business in the state to file a power of attorney authoriz- 
ing each agent to accept service of process, and consenting that such 
service shall be valid; article 3070, providing that process might be 
served upon any person in the state holding a power of attorney, 
and that if no such person could be found process might be served by 
publication; and Sayles’ Ann. Civ. Supp. 1904, art. 3096ee, making the 
two articles mentioned conditions upon which foreign insurance com- 
panies were permitted to do business in the state, and providing that 
any such company engaged in issuing policies should be held to have 
assented thereto as a condition precedent to its right to engage in 
such business—the revocation by a foreign insurance company of a 
power of attorney to one of its agents, without the appointment at 
the same time of any successor, was illegal, and service on such agent 
was good, especially where the power of attorney was revoked after 
suit was filed, and seemingly for the express purpose of preventing 
service on him. 


(For other cases see, Insurance Dec. Dig. § 26.) 


3. INSURANCE—FOREIGN INSURANCE COMPANIES—DOING 
BUSINESS—WHAT CONSTITUTES. 

Where, though a foreign insurance company attempted to formally with- 
draw from a state, it continued to collect premiums on outstanding 
policies numbering, in 1907, 1,143, and 682 in 1915, and representing 
insurance aggregating over $2,000,000 on the first date and over 
$1,000,000 in 1915, their collection constituted the doing of business 
in the state. 


(For other cases, see Insurance, Dec. Dig. § 16.) 


4. INSURANCE—FOREIGN COMPANIES—SERVICE BY PUB- 
LICATION. 


Under Rev. St. Tex. 1895, art. 3070, and Sayles’ Ann. Civ. St. Supp. 1904, 
* Decision rendered, June 11, 1917. 244 Fed. Rep. 863. 
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art. 3096ee, if a foreign insurance company’s revocation of powers of 
attorney to its agents defeated service of process on them, then as it 
had no agent in the state, service by publication was valid, as a 
stipulation to this effect in the policy would have been binding, and 
the existing statutes must be read into the policy. 


(For other cases see Insurance, Dec. Dig. § 26.) 


6. INSURANCE—FOREIGN INSURANCE COMPANIES—SERVICE 
OF PROCESS. 

In view of Acts 31st Leg. c. 108, requiring foreign insurance companies 
to appoint the commissioner of insurance as their agent for the service 
of legal process, act of 1909, repealing prior statutes as to the service 
of process, did not cancel outstanding powers of attorney authorizing 
a foreign insurance company’s agent to receive service of process 
until such company in lieu thereof gave new powers of attorney to the 
insurance commissioner. 

(For other cases, see Insurance. Dec. Dig. § 26.) 





At Law. Consolidated actions by David S. Hagler and others 
against the Security Mutual Life Insurance Company. On motions to 
quash the service of summons. Overruled. 


Plaintiffs, administrators of John S. Hagler, deceased, brought two 
suits in the state court, thereafter removed to this court and consolidated, 
against the Security Mutual Life Insurance Company, a corporation 
chartered under the laws of the state of New York, and having its 
principal offices in the city of Binghamton, said state, to recover $10,000 
on an insurance policy issued by said company on the life of the said 
John S. Hagler, October 3, 1904. Service was had on alleged agents of 
defendant company, and by publication, which process the defendant has 
moved to quash, alleging that the parties served were not its agents for 
the purpose of citation, and, being a nonresident corporation, it could not 
be brought into court by publication of citation. 

At the time of the issuance of the policy the defendant was doing 
business in the state of Texas, where the policy to Hagler was solicited 
and delivered. It has since then withdrawn from the state and is soliciting 
no further business in Texas. 

At the time defendant began to do business in Texas, and prior to the 
issuance of the policy to Hagler in 1904, article 3064 of the Revised 
Statutes of 1895 was in force, and provided that insurance companies 
desiring to do business in the state should file with the commissioner of 
insurance a power of attorney, authorizing each of its agents, officers, and 
representatives in the state to accept service of any civil process, and 
consenting that such service of process should be valid. Article 3070 of 
the Rev. Stat. of 1895 provided that suits might be instituted against any 
life insurance company in any county where the loss occurred, or where 
the policyholder resided, and that the process in such a suit might be 
served upon any person in the state holding a power of attorney from 
such company, and that if no such person could be found, upon affidavit of 
that fact being filed, process might be served by publication. By a statute 
enacted in 1903 (article 3096ee, Sayles’ Civil Statutes Supp. 1904), the pro- 
visions of the two foregoing articles were made conditions upon which 
foreign insurance companies were permitted to do business in the state; 
and it was further provided that any such foreign corporation which en- 
gaged in issuing insurance contracts or policies in the state should be held 
to have assented thereto as a condition precedent to its rights to engage in 
such business. 

Agreeably to the foregoing provisions of law, the defendant company 
on October 3, 1904, filed with the insurance commissioner of the state 
of Texas a resolution providing that each and every agent appointed by 
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the company in Texas was authorized to acknowledge legal process for 
the company, and that legal process might be executed on any one of 
said agents; and further providing that the company did thereby consent 
that suit might be commenced against it in any county in the state in which 
loss occurred or in which any agent of the company might reside. Finally, 
the resolution specifically appointed J. W. McCracken of Ft. Worth, Tex., 
as its agent for the said state of Texas for service of legal process. On 
the very day that this power of attorney was filed, October 3, 1904, the 
company issued to Hagler, upon an application solicited by the said Mc- 
Cracken, the policy herein sued on. 

A few months thereafter the defendant company formally withdrew 
from Texas, and, effective July 10, 1907, revoked by resolution the power 
of attorney for the service of process given to McCracken, and appointed 
Alex. S. Coke, of Dallas, as its attorney in Texas to accept and acknowledge 
service of legal process “in any cause or causes of action originating in 
any way prior to the 10th day of July, 1907, or hereafter growing out 
of any policy contract issued by this company prior to July 10, 1907, but 
not thereafter. The service upon or acceptance by said Alex. S. Coke of 
any and all of such legal process to be strictly limited as hereinbefore 
stated.” A copy of this resolution was sent to the commissioner of in- 
surance, but, under the advice of the attorney general of the state, he 
refused to accept and file the same. 

No legal proceedings were taken by ‘he defendant company to 
mandamus the commissioner to receive and file the resolution canceling 
the old power of attorney and making a new one. The commissioner 
did, however, file a letter from defendant company giving notice of its 
withdrawal. See Exhibits Y and A. 

After the withdrawal of the defendant company, the Legislature, in 
1909, enacted a statute providing that each life insurance company engaged 
in doing, or desiring to do, business in the state should file with the com- 
missioner of insurance and banking an irrevocable power of attorney, 
duly appointing said commissioner and his successors in his office its 
agent and attorney in fact for the purpose of accepting service or being 
served with citations, and consenting that such service should be held 
valid, such appointment to continue in force so long as said company 
should continue to do business in the state or to collect premiums from 
citizens of the state, and so long as it should have outstanding policies 
in the state, and until all claims of every character held by the citizens of 
the state or by the state of Texas against such company should have been 
settled. The defendant company filed no power of attorney under the 
provisions of this act. 

On August 6, 1913, the first of these suits was filed, and service had 
by publication, plaintiff having failed to find an agent of the defendant 
upon whom service might be made. Later, McCracken was located and 
service made on him. He immediately mailed the citation to the defendant 
company in ample time for it to have answered. On the same day that 
McCracken was served, service was also had on the commissioner of in- 
surance and banking, who at once mailed the citation and amended petition 
to defendant company. 

The case was removed to this court and a motion filed to quash the 
service, in which it was alleged that in June, 1907, defendant wholly 
withdrew from the state of Texas, then terminating its agency therein, 
and revoked, by resolution of the board of directors, its power of attorney 
to McCracken and all other agents, who were promptly notified of such 
action, as was likewise the commissioner of insurance; that prior to July 
10, 1907, all of its agents in the state of Texas had been withdrawn, and 
since that date defendant had done no business in the state of Texas, nor 
had it had the legal right to do any business therein; that at the date 
of the institution of the suit it was, and still is, a corporation organized 
under the laws of New York, with its offices in Binghamton, said state, 
of which it is a citizen and a nonresident of the state of Texas, in which 
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latter state it has no property and had none when the suit was instituted; 
that the service on defendant by publication was ineffectual and void, as was 
likewise the service on McCracken, whose power of attorney had been 
canceled prior to such service, and that the service on the insurance com- 
missioner was likewise illegal, inasmuch as he was not the agent or 
representative of defendant. Thereafter, on April 28, 1914, plaintiffs 
filed another suit in the state court on the same cause of action, with 
similar allegations as in the first, and in addition thereto, substantially 
alleged the facts as set up in defendant’s motion to quash the service 
in the first suit, and further alleged the appointment of Alex. S. Coke 
as its attorney for service for process by resolution, which resolution the 
insurance commissioner had refused to receive and file, and that the power 
of attorney to Coke was revoked in March, 1914, leaving the defendant 
company without any agent in Texas upon whom ‘service could be had. 
The prayer was for service by publication, which was made, and, in 
addition thereto, service was also later made on the said Coke. 

This second suit was likewise removed to this court, and defendant 
filed exceptions to the citation by publication similar to that filed in the 
first suit, and likewise filed an affidavit by Coke to the effect that his 
power of attorney had been canceled and notice given him of that fact 
prior to the time of service on him. The two suits were consolidated for 
the purpose of trial. 


Flournoy, Smith & Storer, of Ft. Worth, Tex., for Plaintiffs. 
Coke & Coke, of Dallas, Tex., for Defendant. 


Jack, D. J. (after stating the facts as above). 

[1] The defendant being a nonresident life insurance com- 
pany, the state of Texas had the right to impose upon it, as a 
condition precedent to its doing business in the state, such con- 
ditions as it might see fit. Therefore, the provisions of the then 
existing law were valid and binding on defendant. Process was 
served on McCracken, who had been appointed agent of defend- 
ant company, in compliance with the law, at the time it obtained 
permission to do business in the state. 

It is true that prior to the filing of the suit defendant com- 
pany had passed resolutions, which it mailed to the commissioner 
of insurance, revoking the power of attorney to McCracken, and 
appointing Coke agent for the service of process under certain 
conditions ; but the commissioner, acting under advice of the at- 
torney general, had refused to file same and no legal proceedings, 
by mandamus or otherwise, were ever taken to force him to do 
so. Thus McCraken, on the public records, remained the duly 
authorized agent of defendant company for the service of pro- 
cess. 

[2]Even should it be conceded that the revocation of the power 
of attorney to McCracken, and the appointment of Coke in his 
stead, was legal and effective, then the final revocation of the 
power of attorney to Coke, without the appointment at the same 
time of a successor to him as agent for the company, would not 
have been legal, and the service thereafter made in the second 
suit on Coke would have been good; or, if the revocation of the 
power of attorney to Coke was legal, then the service of process 
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by publication, the company having no agent in the state, would 
have been valid and binding. 

The pvrpose and policy of the law, requiring foreign insurance 
companies to name an agent in the state for. the purpose of 
process, is clearly to furnish a means by which the insurance 
companies soliciting and writing policies in the state may, at all 
times, be forced to comply with their obligations to policyholders 
in the state, without the latter having to go to another state to 
sue. 

The statutes as they then existed must be read into the policy, 
and the giving of the power of attorney held irrevocable, unless, 
at the same time, a new agent was appointed, or other means 
provided to give the state courts jurisdiction. 

In the case of United States Life Insurance Co. vs. Ross 
(Court of Appeals, 5th Circuit) 102 Fed. 722, 42 C. C. A. 
601, which was a Texas case arising under the same statutes, 
the court held such a power of attorney irrevocable, unless, at 
the time of the revocation, a new agent was appointed. In that 
case the defendant, on the termination of its contract with one 
of its agents, canceled its power of attorney and gave due notice 
thereof to the insurance commissioner, who assented thereto, but 
subsequently wrote the company that the attorney general had 
rendered an opinion to the effect that the company had no right 
to so cancel its power of attorney, and he would be governed 
accordingly. Later the company appointed the insurance com- 
missioner its agent for the purpose of citation, but in the mean- 
time notice had been served on the agent of the company of the 
taking of depositions, and the question of the validity of the 
service of notice came up in determining the adniissibility of the 
depositions. Judge McCormick, organ of the court, held :— 

“In the nature of the case, the appointee, while still alive and 
capable of being reached, must continue to be competent to have 
such service made on him until a successor is appointed and has 
qualified by acceptance. Therefore the fact that the agreement 
between plaintiff in error and J. W. Harris terminated, according 
to its terms, on the 9th of September, 1897, does not necessarily 
involve or affect that representative capacity in which he was 
authorized to accept service of legal process, or at least to have 
service made upon him agreeably to the terms of the statutes of 
Texas for the protection of the citizens of Texas who held 
policies of insurance issued by the plaintiff in error, then doing 
business under and subject to the terms of its permission in that 
state. One of the vital conditions precedent to obtaining and 
using such permission was and is that the licensee should have 
and keep in that state such a representative by whom service 
could be accepted or upon whom it could be had. We think the 
commissioner decided, justly and wisely, that the plaintiff in 
error could not revoke the authority it had granted without 

Vol. L—43. 
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substituting another appointee by whom service could be accepted, 
or on whom it could be made, so as to bind the licensee.” 

It is true that the Texas statute quoted did not provide that 
such power of attorney should be irrevocable. This, however, 
was not sacramental. As a general rule, the principal has the 
right to revoke the power of attorney at any time, even though 
it be in its terms irrevocable, subject to the exception that, where 
the power of attorney is coupled with an interest, or contractual 
in its nature, or given for a consideration, and for the protec- 
tion of some one or some interest, as was the case in this instance, 
it is not revocable at will. Hunter vs. Mutual Reserve Life 
Ins. Co., 218 U. S. 590, 31 Sup. Ct. 127, 54 L. Ed. 1155, 30 L. 
R. A. (N. S.) 686. 

[3] Notwithstanding the defendant withdrew from business so 
far as writing new policies was concerned, it continued to col- 
lect premiums on the policies outstanding. The number of 
policies in force the last of the year 1907 was 1,143, and the 
amount of insurance $2,649,606, and the number of policies still 
outstanding October 1, 1915, was 682, and the amount of in- 
surance $1,399,114. The premiums on this amount of insurance 
were a substantial amount, and their collection constituted doing 
business within the state. 

In Connecticut Mutual Life Ins. Co. vs. Spratley, 172 U. S. 
602, 19 Sup. Ct. 308, 43 L. Ed. 569, the court said :-— 

“It cannot be said with truth, as we think, that an insurance 
company does no business within a state unless it has agents 
therein who are continuously seeking new risks and it is con- 
tinuing to issue new policies upon such risks. Having succeeded 
in taking risks in the state through a number of years, it cannot 
be said to cease doing business therein when it ceases to obtain 
or ask for new risks or to issue new policies, while at the same 
time its old policies continue in force, and the premiums thereon 
are continuously paid by the policyholders to an agent residing 
in another state, and who was once the agent in the state where 
the policyholders resided. This action on the part of the com- 
pany constitutes doing business within the state, so far as is 
necessary, within the meaning of the law upon this subject.” 

The same doctrine was again affirmed in Mutual Reserve Fund 
Life Ass’n vs. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 
987; Mutual Reserve Life Ins. Co. vs. Birch, 200 U. S. 612, 26 
Sup. Ct. 752, 50 L. Ed. 620; Commercial Mutual Accident Co. 
vs. Davis, 213 U. S. 245, 29 Sup. Ct. 445, 53 L. Ed. 782. 

The doctrine was not overruled, but rather affirmed, in the 
case of Hunter vs. Mutual Reserve Life Ins. Co., 218 U. S. 585, 
31 Sup. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686. In 
that case suit was brought in New York by plaintiff, assignee of 
five judgments obtained in North Carolina, against defendant 
company after it had withdrawn from the state, but was still 
collecting premiums on policies held by residents of North 
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Carolina. The North Carolina law, at the time defendant ob- 
tained permit to do business therein, required that it execute an 
irrevocable power of attorney to the insurance commissioner for 
the service of process. By a subsequent law defendant company 
was virtually forced to withdraw, and it attempted to cancel its 
power of attorney to the insurance commissioner. One of the 
policies sued on had been issued in North Carolina prior to the 
withdrawal of the company, and, as to this, it was held that the 
power of attorney could not be canceled, and that the court had 
jurisdiction; but, as to the remaining policies issued to citizens 
of New York and New Jersey, it was held that such policies, not 
having been issued in North Carolina, and not having been issued 
under the faith of its laws, were not entitled to their remedial 
sanction. The court held that the case did not come under the 
doctrine laid down in the Spratley Case, the Phelps Case, or 
other cases cited, which were carefully distinguished. 

The defendant company in the case at bar itself recognized this 
distinction, as to suits on policies issued in the state and those 
issued out of the state, when, in its appointment of Coke as its 
agent for the purpose of citation, it restricted his authority to 
suits on policies theretofore issued in the state of Texas. 

Under the uniform rulings of the insurance department of 
‘Texas, in construing the Texas law, an agent’s power of attorney 
could not be canceled without at the same time appointing another 
agent in his stead. It is well settled jurispudence that the con- 
sruction placed on a statute by the executive officers charged 
with its execution is entitled to great weight. United States vs. 
Cerecedo Hermanos y Compania, 209 U. S. 337, 28 Sup. Ct. 532, 
52 L. Ed. 821; United States vs. Finnell, 185 U. S. 236, 22 Sup. 
Ct. 633, 46 L. Ed. 890. 

Not only did the defendant company attempt to cancel Coke’s 
power of attorney without appointing another agent, but it did 
so after the first suit by plaintiff had been filed, and, it would 
seem, for the express purpose of preventing service of process. 

The following is quoted from the testimony of La Due, sec- 
retary for defendant company :— 

“Q. At the date of such revocation (revocation of Alex. Coke’s 
power of attorney), March 17, 1914, did not the company actually 
know that suit had been filed against it on this Hagler policy? A. 
At the date of this revocation, March 17, 1914, the company had 
received the communications from John W. McCracken, dated 
January 22, 1914 (which inclosed the citation in this case), and 
from Chas. V. Johnson, dated January 22, 1914 (which inclosed 
the citation and petition in this suit), but denies that on the 
date of such revocation viz., March 17, 1914, any valid suit had 
been begun against it or valid service obtained upon the defend- 
ant company. Q. Did you have personal knowledge of this re- 
vocation of Coke’s authority being sent? A. I did. Q. Please 
answer the following question frankly: Was not the revocation 
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of Coke’s authority made for the purpose of preventing service 
upon the defendant company in Texas in the suit brought by 
Ilagler’s administrators? Mr. Gregory (attorney for defend- 
ant): Question objected to as speculative. Mr. Page (represent- 
ing plaintiff): Will the commissioner direct an answer to be 
made? Commissioner: I direct an answer, if he knows. A. 
I don’t know. Q. Do you swear that this was not at least one 
of the purposes? Mr. Gregory: Same objection. A. I don’t 
know. Q. Has any power of attorney, or authority to receive 
service, been given to any other person in the state of Texas 
since the date of the revocation of Coke’s authority? A. Not 
to my knowledge.” 

In the case of Michael vs. Mutual Insurance Co., 10 La. Ann. 
737, the court said :— 

“A foreign insurance company, doing business through an agent 
in New Orleans, and taking risks in Louisiana, cannot be per- 
mitted to frustrate a claim in a Louisiana court, upon a contract 
made with it, by revoking the power of its agent, on the eve of 
the institution of a suit for loss, of which it had been notified. 
Such a proceeding savors of bad faith.” 

Again, in Pervangher vs. Union Casualty & Surety Co., 81 
Miss. 32, 32 South. 909, which involved a like question, the court 
held: 

“The contention of the appellee is not to be supported. Hav- 
ing come into the state under conditions prescribed by law, 
and issued the policy sued on by its agent Moore, it cannot with- 
draw the agency of Moore, and leave itself without any agent in 
this regard. To do so would be a fraud upon appellant, and 
fraud is never tolerated. * * * The appellee could not with- 
draw his agency so far as to receive service for the company, and 
its effort in that direction is a nullity.” 

Again in Fisher vs. Traders’ Mutual Life Insurance Co., 136 
N. C. 217, 48 S. E. 667, it was held :-— 

“The fact that the defendant had ceased to do business in this 
state, if such is a fact, cannot affect our conclusion. If it had 
taken out a license to do business in the state, it could neither 
revoke it, nor could it withdraw from the state, to the plaintiff’s 
prejudice. The statute will not cease to operate as to it until 
its debts due to citizens of this state are paid.” 

And again, in Groel vs. United Electric Co., 69 N. J. Eq. 397, 
60 Atl. 822, the court says :-— 

“It is not necessary to enlarge upon the fatuity of legislation 
which would permit a foreign corporation to come within the 
state and transact business upon condition that it name an agency 
upon whom process should be served, and leave it within the 
power of the corporation to prevent service by discharging the 
agent and revoking his authority whenever it pleased, leaving 
suitors within the state powerless to bring the corporation into 
court.” 
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[4] If neither McCracken nor Coke, at the time of service 
upon him, was the legal agent of the company, upon whom cita- 
tion could be served, then the defendant had no agent in the 
state for the purpose of citation, and might have been cited by 
publication under the provisions of article 3070, which was in force 
at the time of the issuance of the policy, and to the provisions of 
which it agreed by obtaining a permit and doing business in the 
state. Article 3096ee, Sayles’ Civil Statutes Supp. 1904. A 
stipulation to this effect in the policy would have been binding, 
and the case must be considered as though the article was so 
written into the policy. 

In Pennoyer vs. Neff, 95 U. S. 714, 24 L. Ed. 565, the leading 
case as authority that a personal judgment cannot be rendered 
against a foreign company, brought into court by publication of 
citation, the exception was recognized where the corporation had 
itself, in advance, consented thereto. We quote from the 
opinion :— 

“Tf that [the litigation] involves merely a determination of 
the personal liability of the defendant, he must be brought within 
its jurisdiction by service of process within the state or his vol- 
untary appearance. Except in cases affecting the personal status 
of the plaintiff, and cases in which that mode of service may be 
considered to have been assented to in advance, as hereinafter 
mentioned, the substituted service of process by publication, al- 
lowed by the law of Oregon and by similar laws in other states, 
where actions are brought against nonresidents, is effectual only 
where * * * property in the state is brought under the 
control of the court.” 

See, also, Wilson vs. Seligman, 144 U. S. 41, 12 Sup. Ct. 541, 
36 L. Ed. 338; Connecticut Mutual Life vs. Spratley, 172 U. S. 
602, 19 Sup. Ct. 308. 43 L. Ed. 569; Mutual Reserve vs. Phelps, 
190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987. 

[5] It is urged, however, and with much force, that the law 
prevailing at the time the policy was issued, articles 3064 and 
3070 of the Revised Statutes of 1895, had been repealed prior 
to the filing of this suit. This is true. By chapter 108 of the 
Acts of 1909, making many provisions for domestic and foreign 
insurance companies, these acts are expressly repealed; but at 
the time this act of 1909 was pending there was another bill 
pending expressly providing that all foreign insurance companies 
should appoint the commissioner of insurance their agent for the 
service of legal process. This latter act, while approved a few 
days after the first, went into immediate effect, being over two 
months before the first act was effective. The two acts must, 
therefore, be construed together. The Legislature evidently did 
not intend to leave any gap or interim during which it would not 
be necessary for any such life insurance company to have an agent 
in the state for the service of process. 

The present law provides that each life insurance company 
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engaged in doing, or desiring to do, business in the state, shall 
file with the commissioner of insurance an irrevocable power 
of attorney appointing an agent for the service of process. The 
defendant company was at that time annually collecting premiums 
on over $1,000,000 worth of insurance previously issued to cit- 
izens of the state. It was its duty under the act to immediately 
so appoint the insurance commissioner its agent, but it failed to 
do so. The repealing clause of the first act of 1909, referred 
to, must be considered just as it would be were it inserted in the 
latter act instead of the former, and it certainly cannot be con- 
tended that the defendant is not subject to the obligations of 
either the present law or the repealed articles of the Revised 
Statutes. 

[6] It was evidently not the intention of the Legislature to 
release nonresident insurance companies doing business in the 
state from their obligations under the then existing law until they 
had complied with the provisions of the new law. It was cer- 
tainly not the intention of the Legislature to itself, by repeal of 
an old law, cancel outstanding powers of attorney before the 
insurance companies, then doing business in the state, had, in 
lieu thereof, given new powers of attorney to the insurance com- 
missioner, under provisions of the new act. 

[7] But, if such were the intention of the Legislature, then 
such act would be one divesting vested rights and impairing the 
obligation of contracts, and therefore unconstitutional. 

It is urged by counsel for defendant that the repeal of the 
original articles of the Revised Statutes of 1895 does not in 
any wise impair the obligation of the contract of insurance, but 
merely affects the remedy. It is true that the Legislature had 
the authority to make any change it might have seen fit pertain- 
ing to the remedy, or as to the manner of obtaining legal process 
on defendant, or as to procedure in the trial; but it could not 
deprive plaintiffs altogether of any remedy by divesting the courts 
of the state of the jurisdiction which they had at the time the 
policies were written, and forcing the plaintiffs to go to another 
state to assert their rights under the contract. Of what avail 
would be a contract with no court in which to enforce it? It 
is not a sufficient answer to say that he might sue in a far distant 
state. 

In Connecticut Mutual Life Ins. Co. vs. Spratley, 172 U. S. 
602, 19 Sup. Ct. 308, 43 L. Ed. 569, the court said :— 

“It was well said in Baltimore & O. Railroad Co. vs. Harris, 
12 Wall. 65, at 83, 20 L. Ed. 354, at 359, by Mr. Justice Swayne, 
in speaking for the court in regard to service on an agent that: 
‘When this suit was commenced, if the theory maintained by 
counsel for the plaintiff in error be correct, however large or 
small the cause of action, and whether it were a proper one for 
legal or equitable cognizance, there could be no legal redress 
short of the seat of the company in another state. In many 
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instances the cost of the remedy would have largely exceeded 
the value of its fruits. In suits local in their character, both at 
law and in equity, there could be no relief. The result would be, 
to a large extent, immunity for all legal responsibility.’ The 
court, in view of these facts, was of opinion that Congress in- 
tended no such result.” 

There is no practical difference, in its effect, in taking away a 
man’s right and in taking away the only remedy by which that 
right can be effectively asserted. When the Duke pronounced 
judgment against Shylock, graciously sparing his life, but declar- 
ing his fortune forfeited, the latter replied :—- 

“Nay, take my life and all; pardon not that; 
You take my house, when you do take the prop 
That doth sustain my house; you take my life, 
When you do take the means whereby I live.” 


The exceptions to the citations filed in both cases are over- 
ruled. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


CONNOR 
vs. 
NEW YORK LIFE INS. CO.* 


5. INSURANCE-—LIMITATION OF ACTIONS—LIFE INSURANCE 
—PROOFS OF DEATH—TIME. 

Where the insured is absent without being heard from for seven years 
after his clothing and effects were found in a bathhouse, proof of 
death could not be made until after the seven years, and no cause of 
action existed until the beneficiary made proofs of death, so that the 
statute of limitations did not begin to run until proof was made. 

(For other cases, see Insurance, Dec. Dig. §§ 543, 67.) 


6. INSURANCE—LIFE INSURANCE—ACTIONS. 


Action by the beneficiary of a life policy before proofs of death are fur- 
nished is premature. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


Appeal from Trial Term, Kings County. 

Action by May Connor against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and order denying motion for new trial, 
and defendant appeals. Reversed, and complaint dismissed. 

On the 29th day of June, 1904, the assured, Frederick Winnington, 
paid a quarterly premium of $13.39 and took out a policy for $1,000 on 














* Decision rendered, Oct. 5, 1917. 166 N. Y. Supp. 985. 
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his life, payable to plaintiff, his intended wife. On August 11, 1904, a 
suit of clothes, shirt, hat, underwear, shoes, and stockings belonging to 
assured were found in a bathhouse of the Sea Cliff Inn Bathing Pavilion, 
and a gold ring and stickpin were also found in the office, in an envelope 
upon which his name was written. The evidence of the plaintiff is that, 
with a sister of the assured, she thereafter went to a branch office of the 
defendant, and was told by the party in charge that these facts constituted 
no proof of death, and to wait seven years, and, if the body was not 
sooner found, the company would pay. There is evidence which satisfied 
the jury that the assured had disappeared and was absent for seven years. 
Nine years after the disappearance of the assured, this action was brought, 
and plaintiff had judgment, from which, and an order denying a new 
trial, the defendant appeals. 


Argued before Jenks, P. J., and Stapleton, Rich, Putnam, and 
Blackmar, JJ. 


Louis H. Cooke, of New York City, for Appellant. 
Louis R. Bick, of Brooklyn (Jacob A. Freedman, of Brooklyn. on the 
brief), for Respondent. 
BLACKMAR, J. 

The judge charged the jury to the effect that, in order to 
render a verdict for the plaintiff, they must find that the assured 
came to his death by drowning on August 11, 1904, and that, 
if proof of death rested on the presumption arising from seven 
years’ absence, the death must be held not to have taken place 
until the end of that period. 

[1, 2] The death of the assured was not established by finding 
his effects in the bathhouse and office. Nelson vs. Masonic 
Mutual Life Ass’n, 57 App. Div. 214, 68 N. Y. Supp. 290. If 
the seven years’ absence was established as a fact, a presumption 
of death arose. The general rule regarding the presumption 
arising from seven years’ absence is that the death took place at 
the end of this period. Lawson on Presumptive Evidence, rule 
43. The English rule, followed in this state in McCartee vs. 
Camel, 1 Barb. Ch. 456, is that the presumption is of death only, 
and not of the time of death, which must be shown by other 
evidence by the party carrying the burden of proof. Later the 
rule was otherwise stated in Eagle’s Case, 3 Abb. Prac. 218, and 
that decision is in accord with the rule in other states. Executors 
of Clarke vs. Canfield, 15 N. J. Eq. 119; Bradley vs. Bradley, 4 
Whart. (Pa.) 173; Matter of Board of Education 173 N. Y. 321, 
66 N. E. 11; Barson vs. Mulligan, 191 N. Y. 324, 84 N. E. 75, 16 
L. R. A. (N. S.) 151. So the general rule may now be stated to 
be that seven years’ absence creates a presumption that death took 
place at the end of that period. 

[3] But we think that reason and probability require that the 
rule be modified, so that, ifeseven years’ absence follows a catas- 
trophe, occurrence, or hazard whereby the absent one was sub- 
jected to peril of his life of such a character that the evidence 
of his death might be destroyed with death itself, as, for instance, 
death in a conflagration, or by drowning, the inference of fact 
may be drawn that the death occurred at the time of such peril. 


PPR ETE 
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The presumption that the death occurred at the end of the seven 
years obtains only by the necessity of the case, in the absence 
of evidence indicating death at another time. When there is such 
evidence, the necessity for presuming that death occurred at the 
end of the period no longer exists. 

[4] Assuming, then, that the evidence established seven years’ 
absence, upon which subject as a question of fact we do not 
think it necessary to express an opinion, the presumption of 
death follows; and the evidence of finding the clothes of the 
insured in a bathhouse, and a ring and a pin in the office, would 
permit a finding that the death took place on August 11, 1904; 
and this is not opposed to the doctrine of the Nelson Case, supra, 
where the plaintiff's case was not aided by the presumption aris- 
ing trom the seven years’ absence. Without a more ‘minute 
analysis of the evidence upon which the presumption rests, we 
may assume for the purposes of this decision that the jury were 
justified in finding that the assured came to his death on August 
li, 1904. 

[5] The plaintiff is entitled under the policy to $1,000 im- 
mediately upon receipt and approval of proofs of death of 
Frederick Winnington, if such death shall occur before the end 
of the accumulation period of the policy. There is no- time 
fixed within which proofs of death must be submitted. There 
is no obligation until such proofs of death are submitted and are 
approved, or should be approved. There is a legal presumption, 
from the lapse of seven years, that death occurred, and there 
are circumstances from which the time of death could be infer- 
red. Until death could be presumed from the seven years’ 
absence, the time of it could not be inferred from circumstances. 
The plaintiff, therefore, was in no position to make proofs of 
death until the presumption was available; and until she made 
proofs that were approved, or should be approved, no cause of 
action existed, and necessarily the statute of limitations did not 
begin to run. 

[6] The complaint should therefore have been dismissed, on 
the ground that the action, brought before proofs of death were 
furnished, was premature. There is nothing in the evidence 
from which the jury could find that the defendant waived proofs 
of death being made at the end of the seven-year period. As- 
suming that the agent with whom plaintiff talked soon after 
August 11, 1904, had authority to waive proofs of death, he 
did not do so, but suggested a postponement until the end of 
the seven-year period Obviously proofs of death should in- 
clude evidence of absence. 

The judgment and order of the County Court of Kings county 
should be reversed, with costs, and the complaint dismissed, 
with costs. All concur. 
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WILLIAMS vs. MODERN WOODMEN OF AMERICA 
tT AL. (No. 9022.)* 


(Supreme Court of Colorado.) 


1. INSURANCE — FRATERNAL INSURANCE — BENEFICIARY — 
EVIDENCE. 

In a controversy between deceased’s mother and his widow, who was 
designated as beneficiary in the policy, evidence held sufficient to show 
that the widow was a member of insured’s family at the time of his 
death and entitled to the insurance money 

(For other cases, see Insurance. Dec. Dig. § (S19(1]. ) 


2. INSURANCE — FRATERNAL INSURANCE — EVIDENCE AD- 
MISSIBLE. 

In a controversy over insurance money, the court properly rejected evi- 
dence of the widow’s improper conduct; it not tending to show that 
she was not a member of insured’s family and entitled to insurance 
money. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


En Banc. Error to District Court, Routt County; John T. Shumate, 
Judge. 

Action by Elsie Williams against Mary J. Williams and another. Judg- 
ment for plaintiff, and defendant named brings error. Supersedeas de- 
nied, and judgment affirmed. 


Arthur L. Wessels, of Steamboat Springs, for Plaintiff in Error. 

A. A. Mann, of Steamboat Springs, for Defendant in Error Elsie 
Williams. 
; * Decision | rendered, Nov. 6, 1916. Rehearing denied, Oct. 8. 1917. 167 
Pac. Rep. 1178. 


-—-—— -— @¢@- -—_—_ 


METROPOLITAN LIFE INS. CO. rv au. vs. O. DONNELL. 
-~O’DONNELL v. METROPOLITAN LIFE INS. CO. er ar.* 


(Supreme Court of Delaware.) 


4. INSURANCE—LIFE INSURANCE—RIGHT TO CHANGE BENE- 
FICIARY. 

The general rule is that the beneficiary named in a life insurance policy 
has a vested interest in the policy, and, unless the right to change the 
beneficiary is reserved in the policy or given by statute, no such right 
exists. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—LIFE INSURANCE—CREATION OF VESTED IN- 
TEREST IN BENEFICIARY—PAYMENT OF PREMIUMS. 


The mere voluntary payment of premiums on a life policy by the person 


* Decision rendered, Oct. 23, 1917. 102 Atl. Rep. 163. 
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designated as beneficiary will not create a vested interest in such person. 
(For other cases. see Insurance. Dec. Dig. § 585[6].) 


6. INSURANCE—CHANGE OF BENEFICIARY—FAILURE TO SUR- 
RENDER POLICY—EQUITABLE RELIEF. 


Though the right to change the beneficiary under a life policy is reserved. 
the insured as a rule cannot effect such change except by a substantial 
compliance with the method prescribed by the policy or statute, but 
equity recognizes exceptions to the rule, and where the insured has 
the right to change the beneficiary, and, in attempting to do so, has 
met all the requirements of policy or statute, except the surrender of 
the policy, which is withheld by another claiming rights thereunder, so 
that the wishes of the insured are interfered with, equity will deem 
the effort made to change the beneficiary sufficient, and will not per- 
mit the interfering person to profit, the acts of insured constituting an 
equitable change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 588.) 


Appeal and Cross-Appeal from Chancery Court, New Castle County. 

Suit by Elizabeth A. O’Donnell against the Metropolitan Life In- 
surance Company and others. From the decree of the Metropolitan Life 
Insurance Company, and in favor of complainant against respondent 
McGovern (95 Atl. 289), respondents below appeal, and complainant 
cross-appeals. Cause remanded to reform the decree as to costs. 

Argued before Pennewill, C. J., and Boyce, Conrad, and Rice, JJ. 


John R. Nicholson, of Wilmington, for Appellants. 
Henry R. Isaacs, of Wilmington, for Appellee and Cross-Appellant. 


—_—_———-$  @__—__- —_— 


NEW YORK LIFE INS. CO. vs. LONG.* 
(Court of Appeals of Kentucky) 


1. INSURANCE—LIFE INSURANCE—WHAT LAW GOVERNS— 
ATTACHMENT OF APPLICATION—ADMISSION OF EVI- 
DENCE. 

Ky. St. § 679, requiring all life policies containing a reference to the 
application to have the application attached to them, has no extra- 
territorial effect, and does not apply to a contract of insurance made 
in Wyoming, so that an insurer, though the application was not at- 
tached to the policy, was entitled to introduce it in evidence if the ° 
policy was a Wyoming contract. 


(For other cases, see Insurance, Dec. Dig. §§ 125[2], 650.) 


Appeal from Circuit Court, Logan County. 

Action by Dianah B. Long against the New York Life Insurance Com- 
pany. . Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


Browder & Browder, of Russellville, and Bruce & Bullitt, of Louis- 
ville, for Appellant. 


* Decision rendered, Oct. 30, 1917. 197 S. W. Rep. 948. 948. 
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Samuel R. Crewdson, of Russellville, Trimble & Bell and Seldon Y. 
Trimble, all of Hopkinsville, for Appellee. 






































EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. BUNCH. (No. 19357.)* 


(Supreme Court of Mississippi, Division B.) 


3. INSURANCE—DISABILITY INSURANCE—TOTAL DISABILITY 

The fact that an insured resigned his office of justice of the peace should 
not defeat his claim or impeach his testimony as to permanent dis- 
ability; it being his right as well as his duty to resign if he could not 
perform the main duties of the office. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


4. INSURANCE — HEALTH INSURANCE — POLICY—CONSTRUC- 
TION. 

A policy, giving half the total insurance for the loss of an eye with “the 
option to continue this covenant in force till death’ when the other 
half will be paid, does not convert the remainder into an ordinary life 
policy and prevent recovery for further accidents. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


5. INSURANCE—ACCIDENT POLICIES—CONSTRUCTION. 


Policies will be construed most strongly against the company and in favor 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE — ACCIDENT INSURANCE — PARTIAL DISABIL- 
ITY—LATER PERMANENT DISABILITY. 

Where insured receives indemnity for loss of an eye and broken leg, he 
may still recover for permanent disability, although the lost eye and 
broken leg contribute to the permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


7. INSURANCE—POLICIES AND BY-LAWS—WHICH PREVAIL. 


Where health policy provided that indemnity should be paid “in one sum,” 
and a by-law provided for payment “in ten annual instalments,” the 
policy will prevail, if it is within the power of the association under 
its charter or articles of organization. 

(For other cases, see Insurance, Dec. Dig. § 597.) 


8. INSURANCE — ACCIDENT INSURANCE — PERMANENT DIS- 
ABILITY. 

An insured advanced in years, practically blind, lame, and a paralytic, held 
permanently disabled under the insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Circuit Court, Yazoo County; W. H. Potter, Judge. — 
Action by J. D. Bunch against the Eminent Household of Columbian 
Woodmen. Judgment for plaintiff, and defendant appeals. Affirmed. 


* Decision rendered, Oct. 15, 1917. 76 South. Rep. 540. 
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Campbell & Campbell and E. L. Brown, all of Yazoo City, and J. A. 
Teat, of Jackson, for Appellant. 

Holmes & Holmes and Barbour & Henry, all of Yazoo City, for 
Appellee. 


BROWN er au. AETNA LIFE INS. CO. er au. (No. 252.)* 
(Supreme Court of North Carolina.) 


INSURANCE—LIFE INSURANCE—ASSIGNMENTS—CONSTRUC- 
TION. 


An assignment of life insurance policy to “the children of W. T. J. and 
B. H. J.,” when W. T. J. had been before married and by such mar- 
riage had three children, passed the interest in the policy only to the 
children of the second marriage. 


(For other cases, see Insurance, Dec. Dig. § 213.) 


Appeal from Superior Court, Wake County; Devin, Judge. 

Controversy without action between John W. Brown and others and 
the AEtna Life Insurance Company and others. From the judgment the 
insurance company appeals. Reversed. 


Tasker Polk. of Warrenton, and Murray Allen, of Raleigh, for Ap- 
pellant. 


B. S. Royster, of Oxford, for Appellees. 
* Decision rendered, Oct. 17, 1917. 93 S. E. Rep. 842. 


McMURTRAY vs. MCMURTRAY et at. (No. 8709.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—LIFE INSURANCE—CHANGE OF BENEFICIARY 
VALIDITY. 

The change of beneficiary in a policy of life insurance, which reserves to 
the insured the right to do so, made by the insured at a time when 
he was entirely without understanding, is void, and the right to the 
proceeds of the policy vests at the death of the insured in the original 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—LIFE INSURANCE— SUBSTITUTED BENEFI- 
CIARY—CAPACITY OF INSURED. 
After the death of the insured, the beneficiary first named may contest the 
claims of the substituted beneficiary to the proceeds of the policy upon 
* Decision rendered, Oct. 9, 1917. Rehearing denied, Nov. 6, 1917. 168 
Pac. Rep. 422. Syllabus by the Court. 
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the ground of such want of mental capacity of the insured to make 
the change in the original contract. 


(For other cases, see Insurance. Dec. Dig. § 587.) 


Error from District Court, Garvin County; F. B. Swank, Judge. 

Action by Loudie McMurtray against the Northwestern Mutual Life 
Insurance Company, in which the defendant interpleaded Laurena McMur- 
tray as claimant. Claimant’s demurrer to petition overruled, and judgment 
for plaintiff, and claimant Laurena McMurtray brings error. R. A. and 
Mary Lou McMurtray, executors of Loudie McMurtray, were substituted 
as defendants in error. Affirmed. 


I. L. Strange, of Hugo, for Plaintiff in Error. 
C. H. Thomason of Blanton & Andrews, all of Pauls Valley, for De- 
fendants in Error. 


—_—-—-_-©e@__ - —_——_— 


LITTLE vs. HENRY er au. (No. 9758.)* 


(Supreme Court of South Carolina.) 


4. INSURANCE—FRATERNAL INSURANCE—RULES OF ORDER. 
A fraternal insurer cannot change its rules so as to defeat the policy of 
one who died before the change was made. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Common Pleas Circuit Court of Richland County; S. W. 
G. Shipp, Judge. 

Action by Robert Little against T. H. Henry and the Grand Lodge 
Knights of Pythias of South Carolina. From a judgment for plaintiff, 
defendants appeal. Affirmed. 


Jacob Moorer, of Orangeburg, for Appellants. 
John T. Duncan, of Columbia, for Respondent. 





* Decision rendered, July 13, 1917. 93 S. E. Rep. 1008. 


ore —— 


LOMBARD vs. COLUMBIAN NAT. LIFE INS. CO. 
(No. 3033.)* 
(Supreme Court of Utah.) 
3. INSURANCE—DELIVERY—SUFFICIENCY. 
Where the premium was paid on the date of the application, and a receipt 
issued, stating that if the policy was subsequently issued, it should be 


in force from that date, the issuing of the policy and sending it to 
the company’s general agent, who in turn sent it to the agent, who 


oe Decision rendered, Oct. 4, 1917. 168 Pac. Rep. 269. 
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took the application. but who had severed his relations with the com- 
pany, constituted delivery, although the policy was never received by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5. INSURANCE—CAUSE OF DEATH—PROOF—SUFFICIENCY. 

That, after insured’s physician had advised him that his condition was 
serious, and his disease incurable, the insured voluntarily stated that he 
had been suffering with his stomach and pains in his back, would not, 
standing alone, prove or tend to prove that insured died of cancer, or 
prove the nature of the disease that caused his death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Weber County; N. J. Harris, Judge. 
Action by John F. Lombard against the Columbia National Life In- 
surance Company. Judgment for plaintiff and defendant appeals. Affirmed. 


Williams & Williams, of Salt Lake City, for Appellant. 
George McCormick and A. E. Pratt, both of Ogden, for Respondent. 


ZENGER vs. CIGARMAKERS’ UNION NO. 224 OF CIGAR- 
MAKERS’ INTERNATIONAL UNION OF AMERICA 
(ZENGER, INTERVENER). (No. 3067.)* 


(Supreme Court of Utah.) 


INSURANCE — MUTUAL BENEFIT ASSOCIATION — DESIGNA- 
TION OF BENEFICIARY—VALIDITY. 

Where the laws of a union paying a death benefit required designation of 
beneficiary to be in writing and witnessed, a designation in writing of 
the mother of deceased, but unwitnessed when accepted by union, was 
valid, and the wife of the member whom he subsequently married 
was not entitled to the fund under the provision that in the absence 
of designation the wife should be the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 773[3].) 


Appeal from District Court, Salt Lake County; F. C. Loofborrow, 
Judge. 

Action by Mrs. Jennie Zenger against the Cigarmakers’ Union No. 224 
of Cigarmakers’ International Union of America, wherein Mrs. Hattie 
Zenger intervened. Judgment for intervener, and plaintiff appeals. 
Affirmed. 


Hancock & Barnes, of Salt Lake City, for Appellant. 
W. R. Hutchinson, of Salt Lake City, for Respondent. 
Weber & Olson, of Salt Lake City, for Cigarmakers’ Union. 


* Decision rendered, Sept. 24, 1917. 167 Pac. Rep. 1174. 
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MADI vs. MODERN WOODMEN OF AMERICA. 
(No. 13880.) * 


(Supreme Court of Washington.) 


INSURANCE — MUTUAL BENEFIT INSURANCE — ACTIONS — 
LIMITATIONS IN CERTIFICATE. 

Under a provision of a benefit insurance certificate that no action should 
be maintained until after the proofs of death and the claimant's right 
to benefits had been filed and passed upon by the board of directors, 
nor unless brought within eighteen months from the date of the death 
of the member, the period of eighteen months ran from the date of 
the death, and not from the date of rejection of the claim. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


Department 1. Appeal from Superior Court, King County; R. B. 
Albertson, Judge. 

Action by Paraskevoula Madi against the Modern Woodmen of 
America. From a judgment for defendant, plaintiff appeals. Affirmed. 


C. Liliopoulas and Walter B. Allen, both of Seattle, for Appellant. 
Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, IIL, 
and Ralph Simon, of Seattle, for Respondent. ° 


* Decision rendered, ‘Oct. 17, 1917. 167 Pac. Rep. 1083. 
































Fire, &c.] Ins. Co. of Pa. vs. Indiana Reduction Co. 


FIRE, TORNADO, ETC. 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


INSURANCE CO. OF PENNSYLVANIA Er At. 
VS. 


INDIANA REDUCTION CO. 





(No. 9318.)* 





1. INSURANCE—FIRE INSURANCE—ACTIONS. 

Proof of the issuance of a policy, the payment of premiums, the occur- 
rence of a fire by which property of a value in excess of all the in- 
surance was destroyed, as well as a showing of the furnishing of 
proofs of loss which were not returned or objected to by the insurer, 
will, standing alone, entitle the insured to recovery. 

(For other cases. see Insurance. Dec. Dig. § 665[1].) 





2. INSURANCE—FIRE INSURANCE—POLICIES—CONDITION. 


A provision in a fire policy, declaring it void if a prohibited article be kept 
or used on the premises, means only that it shall be voidable at the 
election of the insurer. 


(For other cases. see Insurance, Dec. Dig. § 310[1].) 


3. INSURANCE—FIRE INSURANCE—POLICIES—CONDITION: 

Where an article, the keeping of which on the premises insured is de- 
clared by the policy to avoid the same, is being kept and used on the 
premises at the time of the issuance of the policy and acceptance of 
the premium and the insurer knows that fact, the right to declare the 
policy void on account of the keeping of the article is waived. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


4. INSURANCE—FIRE POLICY—CONDITIONS. 


Where the insurer has no knowledge that a prohibited article is being kept 
or used on the premises at the time of the issuance of a fire policy, 
but subsequently discovers that fact, it must tender back the premium 
within a reasonable time, and its failure will be-~deemed a waiver of 
the right to declare the policy void; this being true where the keep- 
ing and using of the article is not discovered until after the loss has 
occurred. 


(For other cases, see Insurance, Dec. Dig. § 310[1].) 
5. INSURANCE — FIRE INSURANCE — GENEREAL AGENT’S 


KNOWLEDGE. 


The knowledge of a general agent of an insurance company of facts 
material to the risk is the knowledge of the company. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


6. INSURANCE—FIRE POLICIES—BROKERS. 
An insurance broker, acting within the scope of his authority, is agent 


* Decision rendered, Oct. 9, 1917. 117 N. E. Rep. 273. 
Vol. L—44. 
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of a company for which he secures insurance, and his knowledge is 
binding on the company, though not communicated. 

(For other cases. see Dec. Dig. § 378[3].) 

7. INSURANCE—FIRE POLICIES—ACTIONS—DIRECTION OF A 
VERDICT. 

In an action on a fire policy, declaring that it should be void if gasoline 
were kept on the premises, where the undisputed evidence showed that 
the broker writing the insurance knew of insured’s practice of keep- 
ing gasoline on the premises; that the premium was paid; that loss 
occurred; that proofs were furnished to which objection was not 
made; and that the insurer, after knowledge of the keeping of gasoline 
on the premises was communicated to it, failed, within a reasonable 
time, to return the premiums, the direction of a verdict for the insured 
was proper, though it might possibly be said that the agency of the 
broker was controverted. 


(For other cases, see Insurance Dec. Dig. § 668[1].) 


9 INSURANCE—FIRE POLICIES—ACTIONS—EVIDENCE. 

In action on a fire policy On premises used for the degreasing of garbage, 
evidence as to the use of gasoline in the process is admissible to show 
that the insurer had constructive knowledge of the keeping of gasoline 
on the premises, although the policy forbade the practice. 


(For other cases, see Insurance, Dec. Dig § 664. 


Appeal from Circuit Court, Hendricks County; Geo W. Brill, Judge. 

Action by the Indiana Reduction Company against the Insurance 
Company of the State of Pennsylvania and another. From a judgment 
for plaintiff, defendants appeal. Affirmed. 


James Bingham and Remster A. Bingham, both of Indianapolis, and 
Edgar M. Blessing, of Danville, for Appellants. 

Leander J. Monks and John F. Robbins, both of Indianapolis, and 
Henry C. Starr, of Richmond, and James P. Goodrich, of Winchester, for 
Appellee. 

BATMAN, J. 

Appellee commenced a separate action against each of ap- 
pellants to recover on certain fire insurance policies issued by 
them and held by it, covering the same property and destroyed 
by the same fire. These actions were each put at issue on the 
part of appellants by filing their respective answers in general 
denial, and also affirmative paragraphs, predicated on certain 
stipulations in the policies in suit, the only one pertinent to the 
questions presented by this appeal being as follows :— 

“This entire policy, unless otherwise provided by agreement 
indorsed thereon or added hereto, shall be void * * * if 
(any usage or custom of trade or manufacture to the contrary 
notwithstanding) there be kept, used, or allowed on the above 
described premises * * * gasoline.” 

Each of such affirmative paragraphs of answer charge, among 
other things, that appellee, without appellants’ knowledge, con- 
sent, or permission, kept, used, and allowed gasoline on the in- 
sured’s premises, and thereby voided the policy on which such 
action was based. To said affirmative paragraphs of answer 
appellee filed replies in general denial, and special replies, alleging, 
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in substance, among other things, that at the time the policies 
sued on were received by appellee, it was engaged in the process 
of degreasing garbage, and that in such process it was necessarily 
required to keep and use gasoline on the premises insured, as 
appellants at all times well knew, that it did so keep the same 
under such policies, with the knowledge and consent of appellant, 
and as a necessary part of its said business; that it at no time 
stored, kept, or used more gasoline on said premises than the 
need of its business at such times required; and that the gasoline 
so kept and used did not in any manner cause or contribute to 
the fire, causing: the loss in question. By agreement, the two 
actions were consolidated and tried together as a single case by 
a jury. At the close of the evidence the jury, under a peremptory 
instruction, returned a verdict in favor of appellee against ap- 
pellant, the Insurance Company of the state of Pennsylvania for 
$1,674.00, and against appellant, Pacific Fire Insurance Company 
for $2,232.00, and judgments were rendered accordingly. Ap- 
pellants filed their motion for a new trial, which was overruled, 
and proper exceptions reserved by each. This action of the 
court constitutes the sole error assigned by appellant and relied 
on by each for a reversal. ‘The motion for a new trial was 
based on the following reasons: (1) The court erred in giving 
to the jury at the close of the evidence a peremptory instruction 
to return a verdict for the plaintiff; (2) the verdict of the jury 
is not sustained by sufficient evidence; (3) the verdict of the 
jury is contrary to law; (4) errors of law at the trial with ref- 
erence to the admission and rejection of certain evidence. As 
the two cases involve the same question of law and fact, we 
will consider them as one in determining the questions presented. 

[1] On the trial it was shown by uncontradicted evidence, or 
by the admission of the parties, that the policies in suit were 
duly issued on the 10th day of August, 1912, and the premiums 
thereon paid; that a fire occurred on the 25th day of August, 
1912, by which the property insured by said policies to the value 
of $72,280 was destroyed; that at the time of such fire the total 
amount of insurance held by appellee on said property was 
$45,500, which included the policies in suit; that at the time 
of such loss, the total value of the property covered by said 
policies was $102,370; that after such fire proper verified proofs 
of loss were made out in writing, and delivered to appellants on 
the 6th day of September, 1912; that such proofs of loss were 
never returned, and no objections thereto were ever made to 
appellee, but no payment was ever made under said policies on 
account of said loss. This evidence, standing alone, would entitle 
appellee to a recovery. 

[2, 3] Appetlant’s sole defense is based on a claim that, not- 
withstanding such facts, appellee is not entitled to recover for 
the reason that it voided the policies in suit by keeping and 
using gasoline on the insured premises, contrary to the provisions 
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of such policies. As affecting this contention the undisputed 
evidence shows that at the time of the issuance of said policies, 
and continuously thereafter to the time of said fire, large quan- 
tities of gasoline were stored on the premises covered by said 
policies, and used by appellee in the conduct of its business 
thereon; that the insurance broker, through whom appellants 
secured such risks, while acting within the scope of his authority 
prior to the issuance of said policies, learned that appellee was 
keeping and using gasoline on said premises in the conduct 
of its business, and knew such fact when such policies were 
delivered; that the general agent of appellants, who counter- 
signed said policies, learned such fact within four or five days 
after said fire occurred, but appellants did not at any time re- 
turn, or offer to return, to appellee any portion of the premiums 
paid for said policies. 

On this state of facts, the court gave the jury a peremptory 
instruction to return a verdict for appellee, which was done. 
Appellant’s motion for a new trial calls in question the action 
of the court in so doing. The following rules of law, pertinent 
to the question before us are well settled in this state: A pro- 
vision in a policy of insurance, declaring it void if a prohibited 
article is kept or used on the premises, means only that it shall 
be voidable at the election of the insurer on the happening of 
such event. Western Ins. Co. vs. Ashby (1913), 53 Ind. App. 
518; 102 N. E. 45; Aitna Life Ins. Co. vs. Bockting (1906) 39 
Ind. App. 586, 79 N. E. 524; Metropolitan Life Ins. Co. vs. 
Johnson (1911) 49 Ind. App. 233, 94 N. E. 785; Glen Falls Ins. 
Co. vs. Michael (1906) 167 Ind. 659, 74 N. E. 964, 79 N. E. 
905, 8 IL. R. A. (N. S.) 708; Commercial Life Ins. Co. vs. 
Schroyer (1911) 176 Ind. 654, 95 N. E. 1004, Ann. Cas. 1914A, 
968. Where such prohibited article is being kept and used on 
the insured premises at the time of the insurance of such policy 
and acceptance of the premium therefor, and the insurer knows 
such fact at the time, it waives the right to declare the policy 
void on account of such prohibited act. Ohio Farmers’ Ins. 
Co. vs. Vogel (1905) 166 Ind. 239, 76 N. E. 977; Farmers’ 
Mutual Fire Ins. Co. vs. Jackman (1904) 35 Ind. App. 1, 73 
N. E. 730; Supreme Tribe, etc., vs. Lennert (1912) 178 Ind. 
122, 98 N. E. 115; Gray vs. National Benefit Ass’n (1887) 111 
Ind. 531, 11 N. E. 477; Globe & Rutgers Fire Ins. Co. vs. Indiana 
Reduction Co. (1916) 113 N. E. 425. 

[4] If the insurer has no knowledge that such porhibited ar- 
ticle is being kept or used on the insured premises at the time 
of the insurance of such policy, but subsequently discovers such 
fact, it must tender back, or in some appropriate way restore, 
or offer to restore, to the insured, the premium received there- 
for, within a reasonable time thereafter, in order to avail itself 
of such defense, and upon its failure so to do, it will be deemed 
to have waived the right to declare such policy void, and to have 
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elected to treat it as a valid contract of insurance. Ohio Farmers’ 
Ins. Co. vs. Williams (1916) 112 N. E. 556; Marion, etc., Bed 
Co. vs. Empire State Surety Co. (1912) 52 Ind. App. 480, 100 
N E. 882; Glens Falls Ins. Co. vs. Michael (1906) 167 Ind. 
659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; Com- 
mercial Life Ins. Co. vs. Schroyer (1911) 176 Ind. 654, 95 N. 
E. 1004, Ann. Cas. 1914A, 968; State Life Ins. Co. vs. Jones 
(1911) 48 Ind. App. 186, 92 N. E. 879; Brashears vs. Perry 
County, etc., Ins. Co. (1912) 51 Ind. App. 8, 98 N. E. 889. 
This rule is applicable even where the keeping and using of such 
prohibited article is not discovered, until after a loss under such 
policy has occurred. American, etc., Ins. Co. vs. Rosenstein 
(1910) 46 Ind. App. 537, 92 N. E. 380; Brashears vs. Perry 
County, etc., Ins. Co., supra; Masonic, etc., Ass’n vs. Beck 
(1881) 77 Ind. 203, 40 Am. Rep. 295; Glens Falls Ins. Co. vs. 
Michael, supra. 

[5] The knowledge of a general agent of an insurance com- 
pany of facts material to the risk is the knowledge of the com- 
pany. Globe & Rutgers Fire Ins. Co. vs. Indiana Reduction Co., 
supra; West vs. National Casualty Co. (1916) 112 N. E. 115; 
Metropolitan Life Ins. Co. vs. Willis (1905) 37 Ind. App. 48, 
76 N. E. 560; Sovereign Camp, etc., vs. Lathan (1915) 59 Ind. 
App. 290, 107 N. E. 749. 

[6] It has also been held in this state that an insurance 
broker, acting within the scope of his authority, is the agent of 
the company from which he secures insurance, and his knowl- 
edge relating to the risk is binding on the company, though not 
communicated to it. Indiana Insurance Co. vs. Hartwell (1889) 
123 Ind. 177, 24 N. E. 100; German Fire Ins. Co. vs. Green- 
wald (1912) 51 Ind. App. 469, 99 N. E. 1011; Western Ins. 
Co. vs. Ashby (1913) 53 Ind. App. 518, 102 N. E. 45; Globe 
& Rutgers Fire Insurance Co. vs. Indiana Reduction Co., supra. 

[7] Applying these rules of law to the undisputed facts stated, 
we conclude that the court did not err in giving the jury a per- 
emptory instruction to return a verdict in favor of appellee. 
Such facts show that the prohibited act was being committed by 
appellee at the time the policies were issued, and was within the 
knowledge of the broker through whom appellants secured the 
risks. If he was the agent of appellants, such knowledge pre- 
vents them from subsequently declaring the policies void on that 
account, and the giving of the peremptory instruction was justified. 
But if it be said that the existence of such agency was a con- 
troverted fact, and therefore a question for the jury, still the 
giving of the peremptory instruction was not error, as the un- 
disputed facts show that the general agent of appellants, who 
countersigned the policies, acquired knowledge of the commission 
of such prohibited act at a time subsequent to such fire, as made 
it necessary that appellants return, or offer to return, the un- 
earned premiums received for such policies, in order to defend 
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on account of such prohibited act. It therefore follows that in 
either event appellee was entitled to recover. Since there was 
uncontradicted evidence, which clearly made out a case on be- 
half of appellee, and no evidence which tended to establish a 
defense to either action, it was entirely proper for the court 
to instruct the jury to return a verdict for appellee. Hazzard vs. 
Citizens’ State Bank (1880) 72 Ind. 130; Fowler Utilities Co. 
vs. Chaffin Coal Co. (1908) 43 Ind. App. 438, 87 N. E. 689; 
Haughton vs. Attna Life Insurance Co. (1905) 165 Ind. 32, 
73 N. E. 592, 74 N. E. 613; Borg vs. Larson (1915) 60 Ind. 
App. 514, 111 N. E. 201; Watt vs. Mishawaka, etc., Co. (1913) 
53 Ind. App. 682, 99 N. E. 1029; Dean vs. C., C., C. & St. L. 
Ry. Co. (1917) 115 N. E. 92. In doing so the court did not 
usurp the province of the jury, but simply discharged a duty 
in the trial of the cause. Moss vs. Witness Printing Co. (1878) 
64 Ind. 125; Modern Woodmen, etc., vs. Jones (1912) 52 Ind. 
App. 149, 98 N. E. 1006. 

[8-11] It is apparent from what we have said that the second 
and third reasons assigned as causes for a_ new trial are not 
well taken. The fourth reason so assigned cannot be sustained. 
Some of the errors alleged therein have been waived by appel- 
lants’ failure to present the same in their brief. Others relate 
to the admission of evidence with reference to the process of 
degreasing and the use of gasoline therein. Such evidence was 
for the evident purpose of showing that appellants had at least 
constructive knowledge of the use of gasoline on such premises, 
and was therefore proper. Some objections were made to the 
exclusion of certain evidence in the nature of conclusions. This 
was not error. Other objections relate to the exclusion of certain 
evidence, relating to appellants’ knowledge of the use of gasoline 
on the preniises insured, none of which tended to disprove certain 
undisputed facts, which clearly established such knowledge. The 
exclusion of such evidence was therefore harmless. We find no 
available error in any of the questions raised by said fourth 
reason for a new trial. 

We may add. that this appears to be a kindred case with 
the case of Globe & Rutgers Fire Ins. Co. vs. Indiana Reduction 
Co., decided by this court in June, 1916, 113 N. E. 425, and 
Caledonian Ins. Co. vs. Indiana Reduction Co., decided by this 
court in March, 1917, 115 N. E. 596, and are decisive of some 
of the questions presented on this appeal. We find no reversible 
error in the record. 
Judgment affirmed. 
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SUPREME COURT OF MISSOURI. 


Division No. 2. 


STATE ex ret, AREL 
US. 


FARRINGTON et AL., JupGes oF THE SPRINGFIELD CourT oF APPEALS. 
(No. 20068.) * 


2. INSURANCE — MISREPRESENTATION IN APPLICATION — 
QUESTIONS FOR JURY. 

Where the evidence is such as to warrant a conclusion either way as to 
whether there was a fraudulent intent in making misrepresentations 
in an application for fire insurance, the question of such fraud is for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Certiorari by the State, on the relation of N. A. Arel against John 
S. Farrington and others, Judges of the Springfield Court of Appeals, 
to quash a judgment of such court. Preliminary writ quashed. 


This is a proceeding by certiorari, originating in this court, having 
for its object the quashing of the judgment of the Springfield Court of 
Appeals in the case of N. A. Arel and the Drovers’ Bank of Springfield 
vs. First National Fire Insurance Company, reported in 195 Mo. App. 
165, and 109 S. W. 78. This proceeding does not in any way effect the 
rights of said bank. 

The suit above mentioned was brought on a policy of fire insurance 
issued to Arel on the machinery and other personal property of a laundry 
owned and operated by him in the city of Springfield, subject to a chattel 
mortgage to said bank. That policy contained the usual provisions avoid- 
ing it in case the insured had concealed or misrepresented any material 
fact concerning said insurance or the subject thereof, or in case of any 
fraud or false swearing by the insured touching any matter relating to 
said insurance or the subject thereof, whether before or after a loss. 

The answer contained a general denial set out the above provisions of 
the policy, and alleged that Arel had been guilty of making false and 
fraudulent misrepresentations to the defendant wherein he exaggerated 
the value of said insured property at the time that said policy was issued, 
and that Arel in his proofs of said loss made to the defendant false and 
fraudulent misrepresentations as to the extent of the injury done by the 
fire to said property, and as to the amount of Arel’s loss by reason of 
said fire. 

There was a trial before a jury. At the close of plaintiff’s evidence, 
the court, at the instance of the defendant, gave a peremptory instruction 
to find for the defendant, and a verdict was rendered accordingly. In 
due time the trial court, on the motion of the plaintiff, set aside said 
verdict and granted the plaintiff a new trial. Thereupon, in proper time, 
the defendant filed its motion to set aside the order granting the plaintiff 
a new trial, which motion was overruled, and defendant prosecuted its 
appeal to the Springfield Court of Appeals, where the order of the trial 
court setting aside the verdict and granting a new trial to the plaintiff 
was held to be erroneous, and the cause was remanded, with instructions 
to the trial court to set aside its order granting the plaintiff a new trial 


* Decision rendered, Oct. 9, 1917. 197 S. W. Rep. 912. 
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and to reinstate the judgment previously rendered. Then followed this 
proceeding, in which it is contended that the opinion of the Court of 
Appeals above mentioned is in conflict with the case of Marion vs. Great 
Republic Ins. Co., 35 Mo. 148, and with the case of Schulter vs. Merchants’ 
Mutual Ins. Co., 62 Mo. 236, which hold that a mistake, or an uninten- 
tional error or a misstatement as to an immaterial matter, or a statement 
of opinion as to matters concerning which opinions may reasonably differ, 
or a statement not made with intent to deceive, will not avoid the policy. 

We deem it unnecessary to set out the evidence on which the trial 
court gave the peremptory instruction to find for the defendant. 


Walker & Musgrave and G. G. Lydy, all of Springfield, for Relator. 
John Schmook, of Springfield, and Hogsett & Boyle, of Kansas City, 
for Respondents. 


Roy, C. (after stating the facts as above.) 

We can discover no conflict whatever between the opinion 
of the Court of Appeals and the prior decisions of this court 
cited by the relator. The Marion Case, supra, is not cited in 
the opinion of the Court of Appeals, but that opinion very clearly 
holds that to avoid the policy such false statement must be 
fraudulent (that means intentional), and must not be a mere 
mistake or unintentional error, or a misstatement of an im- 
material fact, or a mere statement of opinion concerning mat- 
ters as to which opinions may reasonably differ. We fully rec- 
ognize the rule laid down by Faris, J., in State ex rel. Hays 
vs. Robertson et al., 196 S. W. 1132, decided by this court in 
banc, where, in speaking of the power of this court in such 
certoriari cases, it was said :~— 

“If this decision be opposed to what we said or the conclusion 
which we reached upon similar facts (if the facts are similar) 
in the Ramlose Case, we ought to quash the judgment of the 
Court of Appeals.” 

[1] Undoubtedly, where the facts in a case before one of the 
Courts of Appeals are so similar to the facts in a case previously 
decided by this court as to require that the same rule of law 
should be applied to the facts in both cases, this court will on 
certiorari quash the judgment of the Court of Appeals when 
its opinion conflicts with a previous opinion of this court on that 
point. But this court has not in its prior opinions cited by the 
relator declared the law on facts similar to the facts in this 
case. 

[2]The relator’s brief contends that the Marion and Schulter 
Cases hold that the question as to the fraudulent intent of the 
insured in making any misrepresentation must be submitted to 
the jury. Those cases do not hold that such question must al- 
ways be submitted to the jury. Where the evidence is such that 
the triors of fact may reach a conclusion one way or the other 
on that point, the case must go to the jury ; but where the evidence 
tor the plaintiff conclusively shows a fraudulent intent in mak- 
ing the misrepresentation a demurrer to that evidence should be 
sustained. 
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[3] Whether the Court of Appeals was right or wrong in 
holding that plaintiff’s evidence conclusively showed fraudulent 
misrepresentations by the plaintiff as to material facts, its ruling 
in that respect is not in conflict with any prior ruling of this 
court, and is, for that reason, beyond our reach. 

The preliminary writ of certiorari herein should be quashed; 
and it is so ordered. 

White, C., not sitting. 

PER CurRIAM. 

The foregoing opinion of Roy, C., is adopted as the opinion of 
the court. All the Judges concur. 


SUPREME COURT OF PENNSYLVANIA. 


PERETZMAN 
VS. 


INSURANCE CO. OF PENNSYLVANIA* 


INSURANCE—FIRE INSURANCE—PAYMENT OF PREMIUM— 
—‘ACTUALLY PAID.” 

A policy taken out through brokers provided for cancellation for non- 
payment of premium. At the time other policies were surrendered to 
the brokers, the unearned premiums to be applied to payment of the 
premium on the policy taken out. The policies were sent to an agent 
of the brokers to collect surrendered premiums, which he did and 
absconded. The new policy was canceled for nonpayment. Held, the 
premium was never “actually paid,” and insurer was not liable for a 
loss three days after cancellation. 

(For other cases, see Insurance, Dec. Dig. § 361.) 


(For other definitions, see Words and Phrases, Second Series, Actually 
Paid.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit on a policy of fire insurance by A. Peretzman against the 
Insurance Company of the State of Pennsylvania. Verdict for defendant, 
and judgment for plaintiff non obstante veredicto for $1,692, and defendant 
appeals. Reversed, and judgment entered for defendant on the verdict. 


Argued before Brown, C. J., and Mestrezat, Potter, Stewart, Mosch- 
zisker, Frazer, and Walling, JJ. 


Adolph Ejichholz and Charles B. Ermentrout, both of Philadelphia, 
for Appellant. 
Morton Z. Paul, of Philadelphia, for Appellee. 


Brown, C. J. 
The defense of the appellant in this action is that the insurance 


* Decision rendered, May 22, 1917. 102 Atl. Rep. 22. 
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policy issued by it to the appellee had been canceled before the 
fire for nonpayment of premium due. The jury found it had 
been canceled for that reason, and their verdict was accordingly 
in favor of the defendant. Subsequently a motion was made 
for a new trial, which was withdrawn, and, the facts not being 
in dispute, plaintiff and defendant agreed that the question of 
the liability of the latter should be determined on a motion by 
the former for judgment non obstante veredicto. The court 
having been of opinion that, under the evidence taken at the 
trial, the defendant was liable, sustained plaintiff’s motion for 
judgment, and from it there is this appeal. 

While the facts were not in dispute, the learned trial judge, 
in his charge to the jury and in his opinion sustaining plaintiff’s 
motion for judgment n. o. v., stated that the policy issued by the 
defendant contained a receipt in full for the payment of the 
premium. This was an inadvertence, for no receipt for the 
same is to be found in the policy, and the misaprehension of 
what appeared in it may have helped to mislead the court below. 

The policy was for the insurance of appellee’s property for 
three years from August 9, 1913. It is admitted that neither 
he nor any one for him ever actually paid the premtum for which 
it calls. His contention, sustained by the court below, was that he 
had paid the premium by surrendering to insurance brokers, who 
were the agents for the company to collect it, certain canceled 
fire insurance policies issued by other companies, upon which 
there were due him unearned premiums, to be collected by the 
brokers in payment of the premium due on the policy in suit. 
Whether the judgment for the plaintiff was properly entered 
is to be determined, in view of all the undisputed evidence in the 
case, under the following clause in the policy relating to its 
cancellation :— 

“This policy shall be canceled at any time at the request of the 
insured; or by the company by giving five days’ notice of such 
cancellation. It this policy shall be canceled as hereinbefore 
provided, or become void or cease, the premium having been 
actually paid, the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining the custom- 
ary short rate; except that when this policy is canceled by this 
company by giving notice it shall retain only the pro rata pre- 
mium.” 

Shortly after the brokers delivered the policy to the appellee 
they sent him a bill for $15, the premium due on it. This was 
never actually paid by the appellee, either to the brokers or to 
the insurance company, nor was it ever paid to the company by 
the brokers, but the same was charged to them on the books of 
the company. When appellee received defendant’s policy, he held 
three others, issued by other companies, which had been canceled, 
and there were due unearned premiums on them amounting to 
$12.60, which sum, according to the contention of the appellee 
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--not, however, supported by the evidence—the brokers agreed, 
at the time the policy was issued, they would collect and ap- 
propriate to the payment of the premium on the policy in suit, 
if the insured would send them the canceled policies. Conceding 
that the brokers did so agree, the insured sent the canceled 
policies only after repeated written requests had been made for 
them. Upon his failure to send them within a reasonable time, 
the brokers made a written request for them, and they were 
finally sent after seven such requests had been made, the last 
one in a letter dated December 24, 1913, more than four months 
after the policy had been in force with the premium unpaid 
upon it. The first request for the return of the canceled policies 
was in a letter written to the appellee by the insurance brokers, 
August 29, 1913. To this he made no reply. On October 21st 
they again wrote him, asking for the policies. He paid no at- 
tention to this, and on November 26th they wrote him, say- 
ing :— 

“We must have these policies in order to secure check for the 
return premium.” 

This letter was also ignored, and on December 2d the brokers 
again wrote for the policies, saying :— 

“Kindly see that the same are sent to us by return mail, as 
there is a premium due you under same.” 

He consistently paid no attention to this letter, and six days 
later received another letter from the brokers saying :— 

“In order that we can secure return premium, which is money 
due you, we need these policies. Kindly send same to us at 
once.” 

They heard nothing from him, and a few days later wrote him 
by registered letter, asking for the policies and notifying him 
specifically that the premium on the policy in suit had not been 
paid. To this he failed to respond, and on the 24th of the same 
month—December, 1913—he received a seventh letter, in which 
the brokers said :— 

“We want back from you, the three policies we have asked 
for continuously, and as soon as we receive same we will send 
you a credit memorandum for the return premiums, to be de- 
ducted from the new bills for the new policies which we sent 
to you, which will leave a small balance due us on account of 
the extension of time. We believe that this explains matters 
fully to you.” 

In this connection it is proper to call attention to the state- 
ment of counsel in the printed brief for the appellee that the 
brokers had repeatedly assured him they had received the un- 
earned premiums on the canceled policies. This statement, which 
we assumed to be correct at the time of the oral argument, mis- 
led us until we found from an examination of the evidence that 
it was untrue and wholly unwarranted. 

The brokers never collected $12.60, the amount of the un- 
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earned premiums on the canceled policies, and never told the in- 
sured that they had collected them. In response to their re- 
peated demands for these policies, they finally received them 
December 28, 1913, and sent them to the agent of the companies 
which had issued them, that he might collect and remit the un- 
earned premiums. It does not appear that he collected them. 
If he did, he failed to remit them to the brokers. It seems that 
he had absconded as a defaulter. 

Under the foregoing undisputed facts, the learned court below 
was of opinion that the failure of the brokers to collect the 
unearned premiums on the canceled policies estopped the in- 
surance company from defending on the ground that the pre- 
mium on the policy in suit had not been actually paid; that its 
cancellation, without returning to the insured the unearned 
premium on it, was invalid, and that it was therefore in force 
at the time of the fire. It is of this that the appellant complains. 

See & Depew, the insurance brokers, who were the agents 
of the insurance company for the delivery of the policy, were 
its agents for the collection of the premium on it (Lebanon 
Mutual Insurance Co. vs. Erb, 112 Pa. 149, 4 Atl. 8), and if the 
insured had promptly sent them the canceled policies, for the 
purpose of enabling them to collect the unearned premiums due 
thereon and appropriating the same to the payment of the pre- 
mium on the policy in suit, and they had actually collected the 
same, the amount of the unearned permiums would have been 
payment on account of the said premium. But for more than 
four months, during which period appellee knew he had not 
paid the premium on the policy in suit, he refused even to send 
the canceled policies to the company’s agents, in the face of their 
repeated demands for them. True, by the appellant’s failure 
to cancel the policy, the appellee had been given credit for the 
premium, which, however, was merely a waiver of payment until 
the withdrawal of the credit. 

On January 7, 1914, the appellee was notified, in writing, by 
the appellant that the premium on the policy was unpaid, and 
that unless he paid it within five days, the policy would be 
canceled and demand made upon him for the earned premium. 
Here was distinct notice to him that the premium had not been 
paid and of the intention to cancel the policy for its nonpayment. 
This notice he utterly ignored. After he had been given an 
opportunity, extending over 29 days, to pay the premium, the 
company, on February 5, 1914, formally canceled the policy; but, 
notwithstanding this, the claim of the appellee is that it was still 
in force three days later, when his property was burned, because 
the appellant had not returned to him the unearned portion of 
the premium on it. The condition inserted in his policy, upon 
which he accepted it, was that it might be canceled by the ap- 
pellant by giving five days’ notice of the intention to cancel, and 
that the premium having been “actually paid,” the unearned 
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portion should be returned on the surrender of the policy or 
last renewal. As no premium was ever actually paid by the 
insured, either in cash or by the belated surrender of the canceled 
policies to the insurance brokers, what was to be returned or 
refunded to him as an unearned portion of a premium “actually 
paid?” For weeks and months he stood by and ignored notices 
sent to him that the premium had not been paid, and asking him 
to send the canceled policies to be used in payment of it, and he 
has no just ground for complaint of the action of the appellant 
in denying its liability on the policy. His surrender of the 
canceled policies to the insurance brokers, under the circum- 
stances detailed, cannot be tortured into an “actual” payment of 
the premium on his policy. Insurance companies, perhaps too 
often— 
“set up technical and trifling defenses against payment of 
losses; but that is no reason for holding a policy valid after its 
cancellation according to the terms of the contract, and a long 
neglect by the insured to pay the stipulated price for the insur- 
ance.” Mueller vs. South Side Fire Insurance Company, 87 Pa. 
399. 

The assignments of error are sustained, and judgment is here 
entered for the defendant on the verdict in its favor. 


McPHERSON MERCANTILE CO. vs. RELIANCE INS. 
CO. OF PHILADELPHIA er at. (No. 21065.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—CONCURRENT INSURANCE—CONSTRUCTION 
OF POLICY. 

When the agent of the insurer issuing a policy containing the standard 
clause against concurrent insurance, unless by agreement added or 
indorsed, knows that the insured has and will desire to carry other 
insurance on the property, and instead of agreeing with him as to a 
limit such agent without the knowledge or consent of the insured at- 
taches a slip fixing a limit, the policy should be construed, and if 
necessary deemed reformed so as to provide generally for additional 
concurrent insurance. 


(For other cases, see Insurance. Dec. Dig. § 143[1].) 
2. INSURANCE—FIRE INSURANCE—CONCURRENT INSURANCE 
—CONSENT. 


A policy containing or deemed reformed so as to contain such general 
clause precludes the defense that subsequent insurance was taken out 





* Decision rendered, Oct. 6, 1917. Rehearing denied, Nov. 16, 1917. 
168 Pac. Rep. 323. Syllabus by the Court. 
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without notification to the insurer, such general clause importing until 
withdrawn a continuing consent to additional concurrent insurance. 
(For other cases, see Insurance, Dec. Dig. § 336[2].) 
Porter, J. dissenting. 


Appeal from District Court, McPherson County. 

Action by the McPherson Mercantile Company against the Reliance 
Insurance Company of Philadelphia, a corporation, and the Agricultural 
Insurance Company, a corporation. Judgment for plaintiff, and defendants 
appeal. Affirmed. 


L. C. Boyle, Geo. L. Boyle, and William F. Woodruff, all of Kansas 
City, for Appellants. 
P. J. Galle, of McPherson, for Appellee. 


BILODEAU vs. NARRAGANSETT MUT. FIRE INS. CO. 
—SAME vs. DIRIGO MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


1. INSURANCE—POLICIES—PAYMENTS—WAIVER. 

An agent may waive payments and assessments to domestic insurance com- 
panies, under Rev. St. c. 53, § 119, relating to knowledge of the com- 
panies of acts or omissions of agents. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

2. INSURANCE—WAIVER OF PAYMENT OF ASSESSMENTS— 
QUESTION OF FACT. 

Waiver of payments or assessments for insurance is a question of fact for 
the jury, under proper instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—AMOUNT OF LOSS—QUESTIONS OF FACT. 

Fraudulent overvaluation of items of loss by fire of insured property is a 
question of fact for the jury under proper instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Exceptions from Superior Court, Kennebec County. 

Suits by Alexander Bilodeau against the Narragansett Mutual Fire 
Insurance Company, and by Clottie Bilodeau against the Dirigo Mutual 
Fire Insurance Company. Verdicts for plaintiffs in both cases, and de- 
fendants present bills of exceptions and motions for new trial. Exceptions 
overruled. Motions overruled. 

Argued before King, Bird, Haley, and Philbrook, JJ. 


Johnson & Perkins, of Waterville, for Plaintiff. 
Newell & Woodside, of Lewiston, for Defendant. 


* Decision rendered, Oct. 22, 1917. 102 Atl. Rep. 42. 
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SMITH vs. MIDDLESEX MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Massachusetts. Franklin.) 


1INSURANCE — FIRE INSURANCE — CONSTRUCTION OF 
POLICY. 

The provision in a mutual fire insurance company’s policy that it was made 
a condition of the contract that the total insurance permitted, in- 
cluding the amount of the policy, was limited to $7,600, was not merely 
a representation, the violation of which did not avoid the policy, un- 
less there was fraud in the representation, or the excess insurance was 
material to the risk, but was a condition or stipulation to be read 
with the further provision that the policy should be void if insured 
had or should make any other insurance without the company’s assent, 
in writing or print. 

(For other cases, see Insurance, Dec. Dig. § 336[6]. 


2. INSURANCE—FIRE INSURANCE—AVOIDANCE OF POLICY 
BY SUBSEQUENT INSURANCE. 

Valid subsequent insurance avoids prior policy, if made in violation of a 
limitation or condition of such policy. 


(For other cases, see Insurance, Dec. Dig. § 336[6]. 


Appeal from Superior Court, Hampden County; Christopher T. 
Callahan, Judge. 

Action by Josiah R. Smith against the Middlesex Mutual Fire Insur- 
ance Company. From judgment of the superior court, following sub- 
mission on an agreed statement of facts, plaintiff appeals. Judgment 
ordered entered for defendant in accordance with the terms of the agree- 
ment of the parties. 


N. P. Avery and A. S. Gaylord, both of Holyoke, for Plaintiff. 
Brown & Came, of Boston, for Defendant. 


“* Decision rendered, Oct. 23, 1917. 117 N. E. Rep. 331. 








LENNING vs. RETAIL MERCHANTS’ MUT. FIRE INS. 
CO. (No. 20519.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—FIRE INSURANCE—STATUS OF INSURED— 
QUESTION FOR JURY. 

In December, 1907, defendant issued its certain policy of insurance to the 
copartnership of Seaman & Martin. In July, 1909, during the life of 
the policy the members of the copartnership formed a corporation 
under the name of Seaman-Martin Company. Defendant continued 
thereafter to renew the insurance, and it was in force at the time the 


* Decision rendered, Nov. 2, 1917, 164 N. W. Rep. 908. Syllabus. by 
the Court. 
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property covered thereby was destroyed by fire on April 10, 1911. It 
is held, following a former decision in the case: (a) That the evi- 
dence presented a question of fact upon the issue whether defendant 
had knowledge of the formation of the corporation, and with that 
knowledge issued and renewed the policy of insurance upon which 
the action is founded, knowing also that the corporation then owned 
the insured property; and (b) that the verdict of the jury thereon is 
not clearly against the weight of the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—FIRE INSURANCE—WAIVER OF PAYMENT OF 
PREMIUM—EVIDENCE. 


The evidence justified the jury in finding that defendant waived the 
prompt payment of the premium due on the policy preceding the fire. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—FIRE INSURANCE—PAYMENT OF PREMIUM— 
WAIVER—STATUTE. 

Gen. St. 1913, § 3306, and the by-laws of the company, which form a part 
of the insurance contract, to the effect that a failure to pay the pre- 
mium within the time thereby prescribed shall without notice or 
other act on the part of the company void the contract, do not pre- 
clude a waiver of such payment by the acts and conduct of the 
insurance company. Johnson vs. Insurance Co., 112 Minn. 418, 128 
N. W. 462, followed and applied. 


(For other cases. see Insurance, Dec. Dig. § 372.) 


Appeal from District Court, Hennepin County; H. D. Dickinson, 
Judge. 

Action by J. O. Lenning against the Retail Merchants’ Mutual Fire 
Insurance Company. Verdict for plaintiff, and from an order denying 
its alternative motion for judgment for a new trial, defendant appeals. 
Order affirmed. 


Ernest Malmberg, of Minneapolis (Thomas Kneeland, of Minneapolis, 
of counsel), for Appellant. 
Washburn, Bailey & Mitchell, of Duluth, for Respondent. 


BIG CREEK DRUG CO. vs. STUYVESANT INS. CO. 
(No. 19259.) * 


(Supreme Court of Mississippi, Division B.) 


INSURANCE — FORFEITURE — WAIVER AND ESTOPPEL— 
KNOWLEDGE OF AGENT. 

Notwithstanding an iron-safe clause in fire policy, insurer is bound as on 
waiver and estoppel, the soliciting agent, “agent” of the insurer under 
Code 1906, § 2615, knowing at the time of inspection of property 
and acceptance of risk that the owner had and intended to have no 


* Decision rendered, Oct. 15, 1917. 76 South. Rep. 548. 
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iron safe, and telling him it was unnecessary, insurer being charged 
with agent’s knowledge. 


{For other cases, see Insurance, Dec. Dig. § 378[1].) 


On suggestion of error. Overruled. 
For former opinion, see 75 South. 768. 


PENNSYLVANIA FIRE INS. CO. vs. STOCKSTILL. 
(No. 5800.)* 


(Court of Civil Appeals of Texas. Austin.) 


2. INSURANCE—FIRE INSURANCE— UNCONDITIONAL AND 
SOLE OWNERSHIP—DELIVERY OF DEED IN ESCROW. 


Where the vendor, who delivers a deed in escrow, had a fire policy on the 
house on the premises, which is destroyed by fire before the con- 
ditions of thé escrow are performed by the grantee, the hazard from 
the fire not being increased, the right to recover on the fire policy is 
not forfeited, under its clause requiring unconditional and sole 
ownership. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


On Motion for Rehearing. 


3. INSURANCE—FIRE INSURANCE—UNCONDITIONAL OWNER- 
SHIP—CHANGE OF TITLE—EVIDENCE. 


In an action on a fire policy requiring unconditional and sole ownership 
by plaintiff, vendor of the land, who delivered deed thereto in escrow, 
change of possession of the property from one tenant to another, the 
house having been occupied by a tenant when the deed was delivered, 
and so occupied when the fire occurred, was immaterial, except so far 
as throwing light on the issue of change of title. 


(For other cases, see Insurance, Dec. Dig. § 654[1].) 


Appeal from District Court, Brown County; John W. Goodwin, Judge. 
Action by F. H. Stockstill against the Pennsylvania Fire Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


Crane & Crane of Dallas, for Appellant. 
Wilkinson & McGaugh, of Brownwood, for Appellee. 





* Decision rendered, Oct. 3, 1917. On motion for rehearing, Oct. 31, 
1917. 197 S. W. Rep. 1036. 
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BOSKOVICH vs. UNION -ASSUR. SOC., Limrrep, oF 
Lonpon. (No. 14038.)* 
(Supreme Court of Washington) 


INSURANCE—FIRE INSURANCE—WAIVER OF STATEMENT OF 
LOSS—COMPLAINT. 

Complaint in an action upon a fire insurance policy, to which a demurrer 
was interposed, held sufficient to justify a finding of a waiver by the 
insurer's agents of the provision that within sixty days after the fire 
the insured should render a signed and sworn statement to the in- 
surer and the demurrer was properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Department 1. Appeal from Superior Court, Pierce County; C. M. 
Easterday, Judge. % 

Action by Bozidar Boskovich against the Union Assurance Society, 
Limited, of London. Demurrer to amended complaint sustained, and 
action dismissed, and plaintiff appeals. Reversed, and cause remanded, 
with direction to overrule the demurrer. 


Govnor Teats, Leo Teats, and Ralph Teats, all of Tacoma, for 
Appellant. 
Hoppe & Hoppe and Leo & Flaskett, all of Tacoma, for Respondent. 





* Decision rendered, Oct. 19, 1917. 168 Pac. Rep. 166. 


—— —- eg ee 


HAWKINS vs. SOUTHWESTERN MUT. FIRE INS. CO. 
(No. 3421.)*° 


(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE—INSURABLE INTEREST—PROPERTY OF MAR- 
RIED WOMAN. 

A married woman who, with her own funds, constructs a house upon a 
lot belonging to her husband, under an agreement that he will convey 
such lot to her in the event she builds a house thereon, has an in- 
surable interest therein. 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 


2. INSURANCE—FIRE INSURANCE—RECOVERY — INSURABLE 
INTEREST—ESTOPPEL. 

One having an insurable interest in real estate, who correctly states such 
interest to the representative of an insurance company when applying 
for insurance, and who signs an application filled out by such rep- 
resentative in which the interest of the insured is stated to be a fee 
simple, will not be denied recovery upon a fire insurance policy issued | 
pursuant to such application in case of loss of the property by fire, 


* Decision rendered, Oct. 2, 1917. 93 S. E. Rep. 873. Syllabus by the 
Court. 
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even though the interest of the insured is less than a fee simple, by 
reason of a provision in the policy making it void should the interest 
of the insured be other than that stated in the application. Such 
insurance company is estopped to say that the insured’s interest is 
other than its agent interpreted it to be at the time the application 
was made. 


(For other cases, see Insurance, Dec. Dig. §§ 282[1], 389[2].) 


Error to Circuit Court, Mercer County. 

Suit by Hattie Hawkins against Southwestern Mutual Fire Insurance 
Company. Verdict for plaintiff, which on motion was set aside, and 
plaintiff brings error. Judgment reversed, verdict reinstated, and judgment 
rendered for plaintiff. 


Russell S. Ritz, of Bluefield, for Plaintiff in Error. 
L. J. Holland, of Bluefield, for Defendant in Error. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. - 


HARPER TRANSP. CO. 


vs. 


JOHNSON & HIGGINS. (No. 1268.)* 


i. FRAUDS, STATUTE OF—CONTRACTS—PERFORMANCE 
WITHIN A YEAR. 


Plaintiff, a corporation engaged in the business of marine insurance 
brokerage, in 1911, placed the insurance on defendant’s vessels cover- 
ing their voyage from the Great Lakes to the seacoast, and also 
covering their operation on the coast. Plaintiff was personally liable 
for the premium on only some of the policies; defendant being 
directly liable to the insurers for other premiums. In November, 1911. 
premiums for that year not having been paid, plaintiff and defendant, 
after various negotiations, agreed that plaintiff should have defend- 
ants’s marine insurance business for the next two years, subject to 
defendant’s approval of the rates at which the insurance should be 
written, and that plaintiff should forbear immediate suit for pre- 
miums paid by it, and should pay the underwriters, on defendant’s 
account, the balance of the 1911 premiums. The agreement also 
provided that defendant should have an extension of credit until 
July, 1913, or thereabouts; payments being made at such times and 
in such amounts as defendants reasonably could, the whole indebted- 
ness to be discharged by July, 1912. Held that, as the number of 
defendant’s vessels might vary from time to time, and as plaintiff was 
to have the business of insuring such vessels subject to approval of 
rates, the contract was not one to be performed within a year. 


(For other cases, see Insurance, Dec. Dig. § 44[1].) 


2. FRAUDS, STATUTE OF—MEMORANDA—SUFFICIENCY. 

Where the only memoranda of the terms of the contract were contained 
in letters, which did not set forth the terms of the contract as to the 
extension of credit and did not provide for payment by the plaintiff 
of the premiums on policies, where defendant was directly liable, the 
memoranda were not sufficient to take the case out of the New York 
statute of frauds, declaring that every agreement, promise, or under- 
taking not to be performed in one year from the making thereof is 
void, unless it or some note or memorandum be in writing and sub- 
scribed by the party to be charged, or by his agent. 

(For other cases, see Insurance, Dec. Dig. § 113.) 


In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Action by Johnson & Higgins against the Harper Transportation 
Company. There was a judgment (228 Fed. 730) for plaintiff, and de- 
fendant brings error. Reversed, with directions. 


* Decision rendered, Sept. 25, 1917. 244 Fed. Rep. 936. 
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Before Dodge and Bingham, Circuit Judges, and Aldrich, District 
Judge. 


Robert E. Goodwin, of Boston, Mass. (Floyd G. Blair, George K. 
Gardner, and Goodwin, Procter & Ballantine, all of Boston, Mass., on 
the brief), for Plaintiff in Error. 

John G. Palfrey, of Boston, Mass. (Pierpont L. Stackpole and War- 
ner, Stackpole & Bradlee, all of Boston, Mass., on the brief), for De- 
fendant in Error. 

BincuHaM, C. J. 

This is a writ of error from a judgment of the United States 
District Court of Massachusetts, entered in favor of Johnson & 
Higgins in an action brought by them against the Harper Trans- 
portation Company for breach of contract. The plaintiffs are 
a New Jersey corporation doing business in New York as 
marine insurance brokers. The defendants are a Marine cor- 
poration, with offices in New York and Boston, and operate a 
fleet of steamers and barges in the coastwise trade. They are 
lessees, not owners, of the vessels; the legal title to the same 
being held by the Philadelphia Trust, Safe Deposit & Insurance 
Company. Their fleet was built on the Great Lakes, and com- 
pleted during the summer and fall of 1911; it consisted originally 
of four steamships and seven barges. In 1911 the plaintiffs 
placed the insurance on the defendants’ vessels covering their 
voyages from the Great Lakes to the seacoast, and also covering 
their operation on the coast. The policies covering the voyages 
were known as voyage or trip. policies, and those covering their 
operations on the coast as annual policies. The trip policies ex- 
pired on the completion of the voyages, and the annual policies 
at various dates, beginning August 21, 1912, and ending some 
time in November, 1912. Some of the 1911 insurance was placed 
abroad, and the plaintiffs were liable for the premiums on such 
policies, and were also liable for the premiums on the policies 
which they had procured to be written by the Atlantic Mutual 
Insurance Company of New York. As to the premiums on the 
balance of the policies, the defendants were directly responsible 
to the underwriters. The plaintiffs received their compensation 
for placing the insurance from the underwriters; it being a 
certain percentage of the premiums. 

In November, 1911, the premiums on the 1911 policies had 
not been paid and the plaintiffs were pressing for payment and 
threatened suit. After various interviews and much correspond- 
ence had taken place, about an extension of credit as to pre- 
miums overdue and the placing of the insurance for the years 
1912 and 1913, it was found by the court below that the parties, 
within a few days after January 12, 1912, entered into a con- 
tract whereby it was agreed that the plaintiffs should have the 
defendants’ marine insurance business for the next two years, 
subject to the latter’s approval of the rates for which the in- 
surance should be written; that the plaintiffs should forbear im- 
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mediate suit and pressure, should pay the underwriters on the 
defendants’ account the balance of the 1911 premiums, and 
should grant the defendants an extension of credit to July 1, 
1912, or thereabouts; that the defendants should make payments 
on their 1911 premium account at such times and in such 
amounts as they reasonably could from the receipts of their busi- 
ness ; and that the account should be paid in full by July 1, 1912, 
or thereabouts. It was also found and ruled that the contract 
for placing the insurance for the years 1912 and 1913 was an 
entire contract; that the defendants, by placing the insurance for 
1912 with another broker and refusing to permit the plaintiffs to 
place it, were guilty of a breach of contract going to the essence; 
that the plaintiffs were not in default; that the contract was not 
by its terms to be performed within one year, and was within 
the statute of frauds, but that it was sufficiently evidenced by 
writings to take it out of the statute. 


Various errors are assigned, but we do not deem it necessary 
to consider them all, if the contract was not to be performed 
within a year, and the writings did not sufficiently evidence the 
contract which the court found the parties entered into. 


[1]It does not seem to us that the court erred in ruling that 
the contract was not one to be performed within a year. By 
its terms the plaintiffs acquired the right to place the insurance 
on the fleet through the years 1912 and 1913, provided it procured 
a rate agreeable to the defendants; and the defendants bound 
themselves to accept the plaintiff’s services on those terms. The 
contract did not relate simply to renewals of the 1911 and of the 
1912 insurance as the fleet was constituted at the time of making 
the contract, but obligated them to procure insurance on the de- 
fendants’ fleet, whether it was made larger or smaller, at any time 
within the two years. Until that period had expired, it could not 
be determined whether the plaintiffs would or would not have to 
render further service under the contract; for the defendants 
might increase or reduce the number of their vessels, or might 
desire to increase their insurance, or otherwise change any of 
their outstanding policies, during the specified period. If it 
would have been possible for the plaintiffs to have placed the 
renewals of the 1912 insurance within a year from the making 
of the contract, it would not have been possible for them to 
have rendered all the service within that period which they 
contracted to perform. 


[2] No question is raised but that the contract is governed by 
the law of the state of New York, and that, under the statute of 
frauds of that state :-—— 


“Every agreement, promise or undertaking is void, unless it 
or some note or memorandum thereof be in writing, and sub- 
scribed by the party to be charged therewith, or by his lawful 
agent, if such agreement, promise or undertaking: (1) By. its 
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terms is not to be performed within one year from the making 
thereof.” Laws N. Y. 1897, vol. 1, p 510. 

And, as we are of the opinion that the contract, by its terms, 
is not to be performed within one year from the making thereof, 
the question remains whether it was evidenced by some note or 
memorandum in writing sufficient to take it out of the statute. 

In Poel vs. Brunswick-Balke-Collender Co., 216 N. Y. 310, 
110 N. E. 619, the Court of Appeals for that state, in the year 
1915, in considering a similar question involving the interpreta- 
tion of its statute of frauds, said :— 

“In order to satisfy the requirements of the statute of frauds, 
the written note or memorandum must include all the terms of 
the completed contract which the parties made. It is not suf- 
ficient that the note or memorandum may express the terms of 
a contract. It is essential that it should completely evidence the 
contract which the parties made. If, instead of proving the 
existence of that contract, it establishes that there was in fact 
no contract, or evidences a contract in terms and conditions 
different from that which the parties entered into, it fails to com- 
ply with the statute. 

It is therefore necessary, in considering this question, to keep 
in mind the terms of the contract which the court found the 
parties actually made, in order to ascertain whether the writings 
upon which the plantiffs rely, either expressly or by implication, 
embody all of its terms as so to take it out of the statute. 

There is no question but that, both by the terms of the con- 
tract as found by the court and the proposals as evidenced by the 
writings, it was understood and agreed that the plaintiffs should 
have the defendants’ marine insurance business for the years 
1912 and 1913, subject to the latter’s approval of the rate. It 
also seems to us that it is reasonably certain, both from the con- 
tract as found and the writings, that the plaintiffs were to for- 
bear immediate suit and grant an extension of credit; but in the 
contract the terms upon which the credit was to be given, both 
as to the times of payment and amounts, differed materially from 
those stipulated in the writings. According to the contract, the 
defendants were to have an extension of credit until July 1, 
1912, or thereabouts, and in the meantime were to make pay- 
ments on their 1911 premium accounts, at such times and in 
such amounts as they reasonably could from the receipts of 
their business; but no writing was put in evidence which reason- 
ably can be construed as embodying such an agreement. The 
letter of November 18, 1911, upon which the plaintiffs chiefly 
rely, is the only writing in which terms for an extension of 
credit are specified. But this writing does not aid the plaintiffs, 
for the terms of credit there proposed are widely different from 
those found to have been finally agreed to by the parties. The 
terms of payment were vital elements of the contract, and, unless 
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evidenced by writing, render the contract void under the New 
York statute. 

It further appears that, under the contract as found by the 
court, the plaintiffs were to pay the underwriters the 1911 pre- 
miums on the domestic policies upon which the defendants were 
directly responsible to the underwriters. This obligation was 
not expressly provided for in any of the writings put in evidence, 
and it may be doubtful whether it was involved by necessary 
implication in any of the propositions which the writings con- 
tained. Moreover, the writings that passed between the parties 
einbodied terms that were in no way contained in the contract 
as found by the court, and the letters of January 17, 1912, and 
January 18, 1912, disclose that the parties’ minds had not met 
upon the terms proposed in the writings; that the conditions 
upon which payment was to be made of the balance due the 
plaintiffs had not then been agreed upon. 

The judgment of the District Court is vacated, the verdict is 
set aside, the case is remanded to that court for further proceed- 
ings not inconsistent with this opinion, and the plaintiffs in 
error recover their costs in this court. 


REYNOLDS er at. vs. CANTON INS. OFFICE, Lrv., oF 
Hone Kone, Curna. (No. 13979.)* 


(Supreme Court of Washington.) 


1. INSURANCE—MARINE INSURANCE—RISK ESTOPPEL. 


In an action upon a marine insurance policy to recover for the destruction 
of a gas boat by fire, beyond the trading limits defined in a marginal 
provision, where the jury found that the insurer knew when the 
policy was issued that the boat was going beyond such trading limits, 
it was estopped from asserting the invalidity of the policy for a 
violation of that provision. 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 


2, INSURANCE—MARINE INSURANCE— SUFFICIENCY OF 
COMPLAINT. 


A complaint, in an action to recover upon a marine insurance policy for 
the destruction of a gas boat by fire, alleging that the application 
therefor was made to the insurer’s agent and that after the applica- 
tion the policy was issued and delivered, was not objectionable be- 
cause not alleging that the insurer ever accepted the application or 
that it was made to it. 


(For other cases, see Insurance, Dec. Dig. § 629[2].) 


3, INSURANCE—MARINE INSURANCE— ASSIGNMENT — 
VALIDITY. 


Where a policy of marine insurance on a gas boat obtained by plaintiff 
was made payable to a bank which had a mortgage upon the boat as 


* Decision rendered, Oct. 11, 1917. 167 Pac. Rep. 1115. 





2 = 





>. =e 


Marine.| Reynolds et al. vs. Canton Ins. Office, Ltd. 697 


an additional security, and the bank, before suit was brought, as- 
signed to plaintiff all its interest under the policy, the provision that 
no assignment should be valid unless the insurer’s consent was first 
obtained and indorsed thereon did not apply. 


(For other cases, see Insurance, Dec. Dig. § 207[1].) 


8. INSURANCE— MARINE INSURANCE — ESTOPPEL — REFOR- 
MATION OF POLICY. 

In such case, the insured would be entitled to recover without a refor- 
mation of the policy on the theory that the insurer was estopped from 
asserting its avoidance by trading beyond the limits defined by the 
marginal clause. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


Department 1. Appeal from Superior Court, King County; John S. 
Jurey, Judge. 

Action by S. B. Reynolds and another against the Canton Insurance 
Office, Limited, of Hong Kong, China. Judgment for plaintiffs on the 
verdict, motion for judgment notwithstanding the verdict and for a new 
trial overruled, and defendant appeals. Affirmed. 


Bogle, Graves, Merritt & Bogle, of Seattle, for Appellant. 
Myers & Johnstone, of Seattle, for Respondents. 
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ACCIDENT AND HEALTH. 


COURT OF CIVIL APPEALS OF TEXAS. 


AUSTIN 


PLEDGER 
Us. 


BUSINESS MEN’S ACC. ASS’N OF TEXAS. (No. 5775.)* 


1. INSURANCE—“ACCIDENTAL DEATH”—“DEATH BY ACCI- 
DENTAL MEANS.” 


Where death is the result of an act but was not designed or anticipated 
by the deceased, although in consequence of an act voluntarily done 
by him, it is accidental death, and where death is caused by some act 
of the deceased not designed by him or not intentionally done by him, 
it is death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident; Accidental Means.) 


2. INSURANCE—ACTION ON POLICY — FINDINGS — SPECIAL 
ISSUE. 

In an action by the beneficiary in a mutual insurance policy, where the 
jury found that deceased’s heart was in diseased condition, their 
further finding that his death might reasonably have been expected 
from exertion in lifting cotton bales was not material on the question 
whether he could have reasonably anticipated such result from the 
facts known to him. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


3. INSURANCE—“ACCIDENTAL DEATH.” 


Where the insured under a mutual insurance policy was shown to have 
died from a rupture of the heart caused by his lifting cotton bales, 
and it appeared that he was in apparent good health at the time, and 
did not know that anything was the matter with his heart, and was 
accustomed to lifting cotton bales, and had not before that time 
suffered any harmful results therefrom, and did not anticipate any 
injury from lifting cotton bales at the time and in the manner he did, 
his death was accidental. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE — ACCIDENTAL DEATH — “DEATH BY ACCI- 
DENTAL MEANS.” 

If his act in lifting the cotton bales was just what he intended to do, and 
was done in the manner in which he intended, his death was not 
caused by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 464.): 


* Decision rendered, June 13, 1917. Appellee’s petition for rehearing 
granted and judgment affirmed, and appellant’s petition for rehearing de- 
nied, Oct. 17, 1917. 197 S. W. Rep. 889. 
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5. INSURANCE — CONTRACT — CERTIFICATE — BY-LAWS — 
APPLICATION. 

The application, the certificate, and the by-laws of a mutual association 
are all parts of the contract of insurance and full effect must be 
given to each if there is no ambiguity or contradiction in their terms, 
although in the case of such contradiction the certificate will prevail. 

(For other cases, see Insurance, Dec. Dig. § 152.) 


6. INSURANCE—MUTUAL ASSOCIATIONS — POLICY — CON- 
STRUCTION. 

Where a mutual insurance certificate provided that amount of the cer- 
tificate should be payable “in case of accidental death,” a provision 
in the by-laws that a member shall be entitled to benefits for injuries, 
and his beneficiary for benefits for death of member, caused during 
his membership “solely and exclusively by external, violent, and ac- 
cidental means,” is ambiguous and, although the by-laws were made 
a part of the contract of insurance, should not control the plain pro- 
visions of the policy, since a plain provision in an insurance policy or 
certificate should not be allowed to be nullified by a lurking provision 
in the policy or by-laws, and one could hardly be expected to search 
the by-laws for such provision or even a materially qualifying pro- 
vision, unless the language of the policy plainly directed him to it. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
7. INSURANCE—EVIDENCE—PRESUMPTION. 


Where the meaning of accidental death in legal terminology had been 
well settled before a certificate of mutual insurance was issued, the 
insurer is presumed to have prepared such certificate with reference 
to such meaning. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


8. INSURANCE — MUTUAL ASSOCIATION — CERTIFICATE — 
CONSTRUCTION. 


Considering an application for mutual insurance, the certificate, and by- 
laws as one instrument, the rule of law is that it should be construed 
most strongly against the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


9. INSURANCE—ACTION ON CERTIFICATE—JURY QUESTION. 


If a mutual insurance certificate insured only against death by accidental 
means, whether the death of the insured was caused solely and ex- 
clusively by accidental means held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Travis County; Chas. A. Wilcox, Judge. 

Action by Minnie Pledger against the Business Men’s Accident Asso- 
ciation of Texas. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded for another trial. 


Lyndsay D. Hawkins and E. R. Pedigo, both of Austin, for Appellant. 
White, Cartledge & Graves, of Austin, for Appellee. 


Findings of Fact. 
JENKINS, J. 
Appellee is a mutual assessment accident association incorpo- 
rated under the provision of chapter 5, title 71 of the Revised 
Statutes. Beauregard Pledger, the husband of appellant, held 
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a certificate issued by appellee. He was a cotton buyer, and on 
the 7th of December, 1915, was engaged in his usual occupation, 
and was looking after his cotton in his cotton yard. At about 
noon on that day he was seen by Roy Davis to attempt to lift a 
cotton bale and he let it fall. Davis went to his assistance at 
his call, and was told by Pledger that he had lifted several bales, 
and it “got next to his wind.” After remaining in the cotton 
yard a few minutes he told Davis that he felt like he ought to 
go home and lie down. He left and went to his office, and in a 
few minutes was seized by an attack in the region of the heart, 
which continued until about 5 o’clock that afternoon, when he 
died. The case was submitted to the jury upon special issues 
as follows :-— 

“Q. No. 1. Did Beauregard Pledger on December 7, 1915, 
and shortly before his death, lift certain bales of cotton? Answer. 
Yes. Q. No. 2. If you have answered the preceding question 
in the affirmative, then answer this question—would the death 
of the said Beauregard Pledger have occurred at the time it did 
had he not lifted said bales of cotton? Answer. No. Q. 
No. 3. If you have answered the first question submitted 
to you in the affirmative, then answer this question — did 
the lifting of said cotton cause the said Beauregard Pledger to 
suffer a rupture of his heart of heart vessels? Answer. Yes. 
Q. No. 4. If you have answered the next preceding question in 
the affirmative, then answer this question—was the death of said 
Beauregard Pledger caused by a rupture, if any, to his heart or 
heart vessels? Answer. Yes. Q. No. 5. Did the said Beauregard 
Pledger before lifting said bales of cotton have a diseased con- 
dition of the heart or blood vessels of the heart? Answer. Yes. 
Q. No. 6. If you answer question No. 5 in the affirmative, then 
answer this question—did the diseased condition, if any, of the 
heart or blood vessels of the heart of said Beauregard Pledger 
assist in causing his death? Answer. Yes. Q. 7. If you find in 
answer to question No. 2 that the said Beauregard Pledger would 
not have died at the time he did had he not lifted said cotton, 
and if you have further found in response to question No. 5 that 
said Pledger before lifting said cotton had a diseased condition 
of the heart or blood vessels of the heart, then you will answer 
this question—would the death of the said Beauregard Pledger 
under such circumstances have been a usual or reasonably ex- 
pected result of the physical effort involved in lifting said cotton? 
Answer. Yes.” 

The findings of the jury as above set out are sustained by the 
evidence, except as to No. 7, and their answer to that question 
is true in the sense that they doubtless meant it; that is to say, 
that, from all of the facts and circumstances shown by the evi- 
dence and known to them at the time they answered said 
question, the death of said Beauregard Pledger was reasonably 
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to be expected from the result of his physical effort involved in 
lifting said cotton. 


Opinion. 

The controlling issue in this case is whether the deceased was 
insured against accidental death, or only against death by acci- 
dental means. The distinction is well recognized in numerous 
decisions and various jurisdictions, and may be briefly stated 
thus :—- 

[1] Where the death is the result of some act, but was not 
designed and not anticipated by the deceased, though it be in 
consequence of some act voluntarily done by him, it is accidental 
death. Where death is caused by some act of the deceased not 
designed by him, or not intentionally done by him, it is death by 
accidental means. In other words, accidental death is an un- 
intended and undesigned result, arising from acts done; death 
by accidental means is where the result arises from acts un- 
intentionally done. 

Death by accident and death by accidental means is discussed 
and recognized in the following, among other cases: Bryant vs. 
Cas. Co. (Sup.) 182 S. W. 673, L. R. A. 1916E, 945; Ins. Co. 
vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 64; Ins. Co. 
vs. Schmaltz, 66 Ark. 588, 53 S. W. 50, 74 Am. St. Rep. 112; 
Feder vs. Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 
70 Am. St. Rep. 212; Lehman vs. Acc. Ass’n, 155 Iowa, 737, 
133 N. W. 752, 42 L. R. A. (N. S.) 567; Shanberg vs. Cas. 
Co., 158 Fed. 1, 85 C. C. A. 343, 19 L. R. A. (N. S.) 1206; 
Hood vs. Cas. Co., 206 Mass. 223, 92 N. E. 329, 30 L R. A. 
(N. S.) 1192, 138 Am. St. Rep. 379; Hastings vs. Trav. Ass’n 
(C. C.) 190 Fed. 260; Niskern vs. United Bro., 93 App. Div. 
364, 87 N. Y. Supp. 640; Horsfall vs. Ins. Co., 32 Wash. 132, 
72 Pac. 1028, 63 L. R. A. 425, 98 Am. St. Rep. 846; Beile vs. 
Trav. Ass’n, 155 Mo. App. 629, 135 S. W. 497; Clidero vs. 
Scot. Ace. Ins. Co., 19 R. 355; 29 Scott, L. R. 303. 

In the case last above cited the court said :— 

“A person may do certain acts, the result of which acts may 
produce unforeseen consequences and may produce what is 
commonly called accidental death; but the means are exactly 
what the man intended to use, and was prepared to use. The 
means are not accidental, but the result might be accidental.” 

Which is to say the death may be accidental, though not caused 
by accidental means. 

Corpus Juris, vol. 1, p. 390, in defining “accident” says :— 

“In its most commonly accepted meaning the word denotes 
an event that takes place without one’s foresight or expectation; 
an event that proceeds from an unknown cause, or is an un- 
usual effect of a known cause, and therefore was not expected; 
* * * an event which under the circumstances is unusual and 
unexpected by the person to whom it happens.” 
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A similar definition of accident is given in 14 R. C. L. 1238. 
The texts of these excellent treatises are amply supported by 
the numerous authorities cited in their notes. 

[2] On the other hand, the means by which a result is pro- 
duced can never be said to be accidental, if the act done is just 
what the party intended to do. 

‘These observations are made in view of the fact that appellant 
contends that the event insured against was accidental death while 
it is the contention of the appellee that it insured the deceased 
only against death from accidental means. The fact which ap- 
pears to have been found by the jury in answer to the seventh 
question, namely, that knowing the diseased condition of the 
deceased’s heart, as they did from the evidence, his death might 
reasonably have been expected from his exertion in lifting the 
cotton bales, is immaterial. The question is could he have rea- 
sonably anticipated such results from the facts known to him. 

[3] The deceased is shown by the evidence to have died from 
rupture of the heart caused by his lifting cotton bales. He was 
in apparent good heath; he did not know anything was the 
matter with his heart. He was accustomed to lifting cotton bales 
and had not suffered any harmful results therefrom. He did 
not anticipate any injury lifting the cotton bales at the time 
and in the manner that he did. Under the authorities above 
cited, which we think comport with a common sense view of 
the matter, his death was accidental. 

[4] On the other hand, if his act in lifting the cotton bale 
was just what he intended to do, and was done in the manner 
in which he intended, that is, if he did not slip, or unintentionally 
iet the bale slip, or stumble or fall, and was thereby caused to 
exert himself beyond what he intended, his death was not caused 
by accidental means. 

[5] The difference between appellant and appellee as to 
whether or not appellee is liable on the policy sued on arises from 
the use of certain language in the by-laws, hereinafter set out. 

The application, the certificate, and the by-laws are all parts 
of the contract of insurance, and full effect must be given to 
each if there is no ambiguity or contradiction in their terms. 
Laker vs. Frat. Union, 95 Mo. App. 353, 75 S. W. 709. If 
there be any such contradiction the certificate will prevail. Da- 
vidson vs. Ben. Soc., 39 Minn. 303, 39 N. W. 803, 1 L. R. A. 
482; Trav. Asso. vs Branum 169 S. W. 391; 1 C. J. 416. 

The application is upon a printed form prepared by appellee, 
and bears, among other things, the following inscription: 
“$5,000.00 in case of accidental death.” It also contained the 
following declaration :— 

“I hereby agree that immediately upon receipt of the certificate 
of membership, and a copy of the laws of the association, I 
will examine them, and if satisfactory retain them. If not 
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satisfactory I will return them to the association within three 
days, and my membership fee will be returned to me.” 

There was no other reference in the application to either the 
certificate or by-laws. 

The certificate recites that in consideration of the application 

tor membership, and in consideration of the admission fee paid, 
and the further payment of annual dues— 
“to be paid as provided by the by-laws of said association * * * 
and of all assessments made and assessed upon him as a member 
of said association * * * in the case of accidental death of said 
member, there shall be payable to Minnie Pledger (wife), of 
Manor, Tex., * * * the sum of $5,000.00.” 

The certificate, after reciting that the association reserves the 
right to pay said $5,000 in annual installments of $1,000 each, 
contains the following :— 

“Such annual payments. shall bear interest at the rate of 6 
per cent. per annum from the date of the first payment, and any 
and all such payments or liabilities to pay shall be, and is, in 
accordance with and subject to each and all of the provisions, 
limitations, and exceptions of the by-laws of said association, and 
of the provisions, limitations, and exceptions of any and all 
amendments, alterations, and new issues of said by-laws, which 
said by-laws are hereby referred to and made a part hereof as 
fully as if they were recited at length over the signatures hereto 
affixed * * * and the said Beauregard Pledger hereby, and by 
the acceptance hereof, agrees to abide and be bound by said by- 
laws and each of them, and by any and all lawful amendments, 
alterations, and new issues thereof or any of them.” 

Upon the certificate is indorsed, among other things, the fol- 
lowing :— 

“The by-laws of this association are a part of your contract 
and a copy of same should be kept with this certificate of mem- 
bership.” 

No other reference to the by-laws is made in the certificate. 

The by-laws consist of 45 sections and cover 17 legal type- 
written pages of the statement of facts. Section 27 of the by- 
laws, under the subhead of “Policies,” reads in part as follows :— 

“Subject to the provisions, exceptions, and limitations pre- 
scribed by, and contained in, the policy issued to the members 
of the association, a member shall be entitled to benefits for 
injuries, and his beneficiary to benefits for the death of a member, 
caused during his membership solely and exclusively by external, 
violent, and accidental means, as follows: Death, $5,000” 
—followed by statements as to amounts to be paid for loss of a 
foot, hand, eye, etc. 

« Numerous exceptions to liability are set forth in this and the 
two succeeding sections of the by-laws, such as, if the injury 
does not occur in the United States, or if it occurs from infectious 
disease, or in the violation of law, etc., and explanations are given 
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as to what is meant by loss of foot, eye, etc., and by disability, 
and other matters pertaining to loss of time from accidental in- 
juries. 

[6-8] It is upon the words “caused solely and exclusively by 
external, violent, and accidental means,” in section 27 of the 
by-laws as above set forth, that appellee relies to defend liability. 

It will be seen by reference to preceding statement that the 
application was for insurance against accidental death, and that 
the certificate, when considered without reference to the by-laws, 
insured the deceased against. accidental death. Accidental death 
has been defined by numerous decisions of courts of last resort, 
and its meaning in legal terminology had been well settled before 
the certificate herein was issued, and the appellee is presumed to 
have prepared such certificate with reference to such meaning. 
A plain provision in an insurance policy or certificate should not 
be allowed to be nullified by a “lurking provision” in either the 
policy or by-laws. One would hardly be expected to search the 
by-laws for such nullifying provision, or even a materially quali- 
{ying provision, unless the language of the policy plainly directed 
him to it. In the instant case the reference to the by-laws and 
liability thereunder was in immediate connection with the time 
in which the appellee might make payments. The language is: 
“And any and all such payments, or liability to pay, shall be in 
accordance with and subject to each and all of the provisions, 
limitations, and exceptions of the by-laws.” Had the insured’s 
attention been attracted by the expression “liability,” and had he 
read the by-laws, he would have seen that there were plainly 
stated therein many exceptions as to particular injuries and 
diseases, and limitations of liability depending upon the time and 
manner of making proof of death or injury, and he might well 
have supposed that the word “liability” in the certificate referred 
to those. Had his attention been attracted by section 27 of the 
by-laws, he would have seen that the limitation therein as to pay- 
ment “for the death of the member caused solely and exclusively 
by external, violent, and accidental means” was “subject to the 
provisions * * * contained in the policy issued to the mem- 
bers of the association,” and by examining his policy he would 
have seen that it plainly stated that his beneficiary should be 
paid $5,000, in the event of his accidental death; and he might 
well have concluded that as this section of the by-laws which 
began by saying that it was subject to the provisions of his policy 
it did not mean to nullify same. 

We think that this section of the by-laws is ambigous and 
should not control the policy. 

Considering the application, certificate, and by-laws as one in- 
strument, the rule of law is that it should be construed most 
strongly against the maker, and that is peculiarly applicable to 
insurance companies. Laker vs. Frat. Union, 95 Mo. App. 353, 
75 S. W. 709; Ford vs. Ins. Co., 103 Tex. 522, 131 S. W. 406; 
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Goddard vs. Ins. Co., 67 Tex. 71, 1 S. W. 906, 60 Am. Rep. 
1; Ben. Ass’n vs. Holt, 167 Ky. 806, 181 S. W. 649. 

In obedience to this rule we hold that the certificate herein 
insured the deceased against accidental death. 

[9] The conclusion which we have reached as above set forth 
requires a reversal of this case. But we think it should be re- 
versed, even if appellee’s theory as to liability be adopted. If 
that theory is correct, then the issue of fact to be determined 
by the jury was: Was the death of Beauregard Pledger caused . 
solely and exclusively by accidental means? Appellant requested 
that this issue be submitted in these exact words. The court 
refused such request. 

For the reasons stated the judgment of the trial court is re- 
versed, and this cause is remanded for another trial. 

Reversed and remanded. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF ILLINOIS. 


RAVENSWOOD HOSPITAL 
VS. 


MARYLAND CASUALTY CO. (No. 11508.)* 


1. INSURANCE—INDEMNITY—PAYMENT TO THIRD PARTY— 
RIGHTS OF ASSURED. 

Where a casualty company after a judgment against plaintiff by an in- 
jured party, with plaintiff's knowledge and consent, entered into an 
agreement with a bonding company on appeal, and indemnified it to 
the extent of its policy to plaintiff, and on appeal judgment was 
affirmed, and the face of the policy was paid to the bonding company, 
which credited it on the judgment against plaintiff, plaintiff cannot 
recover from the casualty company the balance of the judgment on 
the ground that the agreement with the bonding company was an 
independent agreement. : 

(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—INDEMNITY INSURANCE—CONSTRUCTION. 

Clauses in an indemnity policy for “damages on account of injury to one 
person is limited to $5,000,” and “on account of injuries to any num- 
ber of persons is limited to $10,000,” limits the liability to $5,000 for 
injury to a wife, although the husband also sues, that being the limit 
irrespective of the number of persons who may claim damages from 
her injuries. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INDEMNITY—‘LOSS FROM LIABILITY IM- 
POSED BY LAW’—“AT ITS OWN COST DEFEND.” 

Under an indemnity policy providing $5,000 limit against “loss from lia- 
bility imposed by law,” and that it would “at its own cost defend such 
suit,” the obligation occurred upon judgment in the trial court, and 
the interest on $5,000 of such judgment pending appeal was an ex- 
pense of suit to be paid in addition to the $5,000 being included in the 
clause “at its own cost defend such suit,” and the casualty com- 
pany is liable for interest on $5,000 pending appeal. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

(For other definitions, see Words and Phrases, Second Series, At Its 
Own Cost.) 


Appeal from Second Branch Appellate Court, First District, on Ap- 
peal from Municipal Court of Chicago; Charles A. Williams, Judge. 

Action by the Ravenswood Hospital against the Maryland Casualty 
Company. From a judgment of the Appellate Court for the First District, 
reversing a judgment of the municipal court of the city of Chicago, de- 
fendant, being granted a certificate of importance, appeals. Affirmed. 


* Decision rendered, Oct. 23, 1917. 117 N. E. Rep. 485. 
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Kelly, Hale, Dammann & Coolidge, of Chicago (J. F. Dammann, Jr., 
of Chicago, of counsel), for Appellant. 
Charles C. Spencer, of Chicago, for Appellee. 
Cralc, J. 

This is an appeal by appellant, the Maryland Casualty Com- 
pany, from a judgment of the Appellate Court for the First 
District reversing a judgment of the municipal court of the city of 
Chicago and entering judgment in that court in favor of appellee 
for the sum of $856.43. A certificate of importance and an 
appeal have been granted by the Appellate Court. 

The cause was tried in the lower court on a stipulation of facts, 
from which it appears that on July 9, 1907, appellant issued to 
appellee a policy of insurance by which it agreed to indemnify 
the latter to the amount of $5,000 against loss from liability 
imposed by law for damages on account of bodily injuries or 
death suffered by any patient or patients under treatment at its 
hospital. In February, 1908, Clara Appell, while a patient at 
the hospital, sustained bodily injuries, for which she subsequently 
recovered a judgment against appellee in the circuit court of 
Cook county for the sum of $7,500. The cause was appealed to 
the Appellate Court for the First District, where the judgment 
of the lower court was affirmed. Appell vs. Ravenswood Hos- 
pital, 167 Ill. App. 187. In order to prosecute the appeal an 
appeal bond in the sum of $9,000 was required. Appellee was 
at first unable to furnish such a bond. Application was made 
to several companies, and finally to the Fidelity & Deposit Com- 
pany of Maryland, which agreed to furnish the appeal bond, 
provided appellee would furnish collateral security to the extent 
of $8,000, and further agreed to accept the agreement of ap- 
pellant to reimburse it to the extent of $5,000 should it be called 
upon to pay the judgment appealed from and to accept col- 
lateral security of appellee to the amount of $3,000. In the 
application for the appeal bond appellee stated that :— 

“The plaintiff secured a judgment for $7,500 against the hos- 
pital, and we carry liability insurance with the Maryland Casualty 
Company, who are liable for $5,000, the limit of its policy, and 
the hospital is liable for the excess.” 

Pursuant to this understanding appellant entered into an in- 
demnity agreement with the Fidelity & Deposit Company in the 
penal sum of $5,000, which recited that the latter company had 
“at the first instance and request of said obligors, and on the 
security thereof,” executed or agreed to execute a bond in the 
sum of $9,000 on behalf of appellee, which was appealing from 
a judgment of Clara Appel against it for $7,500. The appeal 
bond was by reference made a part of such agreement. The 
condition of the indemnity agreement was that appellant should 
hold and keep harmless the Fidelity & Deposit Company from 
all loss, damages, costs, charges, and expenses, of whatever kind 
or nature, it might incur or be put to by reason of having executed 
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the appeal bond. In addition to this agreement appellee deposited 
with the Fidelity & Deposit Company additional collateral secur- 
ity to the amount of $3,000 and the appeal bond was executed. 
Upon the affirmance of the judgment by the Appellate Court 
the Fidelity & Deposit Company demanded of appellant that it 
pay the $5,000 provided for under the indemnity agreement, 
and secured an assignment of the Appel judgment to it, at the 
same time demanding of appellee that it pay the balance due on 
such judgment, amounting to $3,642.25, being $2,500 excess 
over $5,000 of the original judgment, $1,125 interest on the 
$7,500 judgment and $17.25 court costs. Appellant paid to the 
Fidelity & Deposit @ompany the $5,000 provided for in the 
indemnity agreement, and shortly thereafter appellee paid to it 
the balance due on the judgment, and the same was released of 
record. It further appears that while the suit of Mrs. Appel 
was pending, her husband, George Appel, brought another suit 
against the appellee for the damages and loss sustained by him 
on account of the injuries to his wife, and that said suit was sub- 
sequently settled by the payment to him of $150—$75 being 
paid by appellant and an equal amount by appellee. This pay- 
ment was made with the understanding that it should in no way 
affect the claim of appellant that it was not liable for the amount 
whatever in the suit of George Appel. 

The appellee contends it is entitled to recover the full amount 
paid out by it on account of the Appel judgment, and also the 
$75 paid to the husband of Mrs. Appel in settlement of his suit, 
while appellant contends it is not liable for any amount in excess 
of the penalty of its bond, which was $5,000, the face of its 
policy. The trial court allowed appellee the $75 paid to George 
Appel in settlement of his suit and an item of $17.25 court costs, 
and entered judgment in its favor for $92.25. On appeal to the 
Appellate Court the judgment of the lower court was reversed 
and judgment entered in that court in favor of the appellee for 
$698.50, which was subsequently modified on motion and interest 
allowed on said sum, making the final judgment $856.43, as above 
stated, composed of an item of $756.25 interest at 5 per cent. 
on $5,000 from July 20, 1909 (the date Mrs. Appel recovered her 
judgment) until the date of its payment, July 29, 1912, and an 
item of $17.25 court costs, less the $75 paid by appellant in 
settlement of the suit of George Appel, leaving a balance of 
$698.50, with interest thereon from July 29, 1912, to date of final 
judgment, at 5 per cent., or $175.93, making a total of $856.43. 

Both parties have assigned error on the record in this court. 
Appellee contends that the Appellate Court erred in not entering 
judgment in its favor for the total amount paid out by it in 
settlement of the Appel judgment and the amount paid to Mrs. 
Appel’s husband in settlement of his claim, while appellant con- 
tends the court erred in entering -judgment against it for any 
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amount in excess of the penalty of its bond, except the item of 
$17.25 court costs. 

The policy sued on provided that the Maryland Casualty Com- 

pany (hereafter called the company) agreed to indemnify the 
Ravenswood Hospital (hereafter called the assured )— 
“for one year against loss from the liability imposed by law upon 
the assured for damages on account of bodily injuries or death 
suffered by any patient or patients under treatment by the as- 
sured or at the assured’s hospital in consequence of any alleged 
error or mistake or malpractice occurring in the course of said 
treatment and during the term of this policy, and the company 
will defend at its own cost, in the name and on behalf of the 
assured, any civil suit or suits for the recovery of damages for 
such alleged error or mistake or malpractice, subject to the fol- 
lowing conditions :— 

“Condition A.—-The company’s liability for such damages on 
account of injuries to or the death of one person is limited to 
$5,000, and, subject to the same limit for each person, the com- 
pany’s total liability for such damages on account of injuries to 
or the death of any number of persons is limited to $10,000.” 

By other conditions it was provided that if any claim be made 
for damages the assured should at once notify the company at its 
home office, and if any suit were brought for damages the sum- 
mons or other process should, as soon as served, be forwarded 
at once to the company at its home office, and—“that the com- 
pany will at its own cost defend such suit in the name and on 
behalf of the assured, unless the company shall elect to pay the 
assured the indemnity provided for in condition A, or only with 
the assured’s consent the company may compromise any claim at 
its own cost.” 

It further provided that the assured should not without the 
written consent of the company, incur any expense or settle any 
claim except at its own cost, or interfere in any negotiations for 
settlement after having consented to a compromise, or interfere 
in any legal proceedings without the written consent of the com- 
pany previously had, and that the company should be subrogated 
to all rights of the assured as respects any such loss, and execute 
all papers required and co-operate with the company to secure its 
rights in respect thereto. 

[1] Appellee first contends it is entitled to recover the full 
amount of $3,642.24 paid out by it on account of such judgment 
notwithstanding the payment by the appellant to the Fidelity & 
Deposit Company of $5,000, the full amount of the penalty of 
its bond. The argument advanced in support of this contention 
is that the payment of the $5,000 to the Fidelity & Deposit Com- 
pany was made under the terms of an independent contract be- 
tween it and appellant and not paid under the policy, which by 
its terms made the $5,000 payable to appellee. We think this po- 
sition is not well taken. Under the terms of the policy appellant 
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was liable to appellee for the payment of not to exceed $5,000 
on account of loss or personal injuries to any one person. Under 
the terms of the indemnity agreement between it and the Fidelity 
& Deposit Company appellant agreed to indemnify and keep 
indemnifid the latter company against and from any and all loss, 
costs, charges, suit damages, counsel fees, and expenses, of 
whatever kind or nature, which it might sustain or incur or be 
put to by reason or in consequence of having entered into and 
executed said appeal bond. ‘This indemnity agreement recites 
that it was entered into at the special instance and request of 
the obligors, which were appellant and appellee, and the appeal 
bond executed by appellee was by reference made a part of that 
agreement. On the whole evidence we think it clear the fore- 
going agreement between appellant and the Fidelity & Deposit 
Company was assented and agreed to by appellee, and was made 
as much for its benefit as that of apellant. In pursuance of such 
indemnity agreement the Fidelity & Deposit Company paid the 
amount of Mrs. Appel’s judgment and secured an assignment of 
the same to it and demanded the payment of the $5,000 provided 
for in the policy, which appellee stated in its application for the 
bond appellant was obligated to pay on this judgment. By the 
terms of this agreement between the appellant and the Fidelity & 
Deposit Company the former agreed to indemnify the latter to 
that amount against any liability it might incur on account of 
executing such appeal bond. This agreement was made with the 
knowledge and consent of appellee, and, we think, amounted to 
an assent on its part that appellant might pay the Fidelity & De- 
posit Company the amount of such policy, to be applied in ex- 
tinguishment of the Appel judgment, and that such payment 
should amount to an extinguishment of its liability on the policy 
to appellant to that amount. When such payment was made to 
the Fidelity & Deposit Company it applied the same on Mrs. 
Appel’s judgment and relieved appellee of its liability to Mrs. 
Appel to the amount of $5,000. Under the circumstances we 
think the Appellate Court rightly held the payment was made for 
the use and in behalf of appellee, and to that extent extinguished 
appellant’s liability under the policy. 

|2] As to the further contention that appellee was entitled to 
be reimbursed for the $75 paid to the husband of Mrs. Appel, 
by the terms of the policy the liability for damages on account 
of injuries or death was limited to $5,000 for each person, and 
the total liability assumed, in any event, was not to exceed $10,000, 
irrespective of the number of persons injured. The language of 
the policy is :— 

“Damages on account of injury to or the death of one person 
is limited to $5,000 and subject to the same limit for each person.” 

This language is too plain and clear to leave any doubt as to 
its meaning. It specifically limits appellant’s liability to $5,000 
for injury or death to one person, irrespective of the number of 
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persons who may make claim to damages on account of the injury 
to such person. In this case but one person was injured—Mrs. 
Appel—and under the conditions of the policy the appellant’s 
liability was limited to $5,000 on account of such injury. For 
this reason we think the Appellate Court was right in refusing 
to allow appellee’s claim for such item. 

[3] As to the contention of appellant that it is not liable for 
any amount in excess of the policy except the $17.25 court costs, 
this contention is based on the language of the policy wherein it 
provides appellant’s undertaking is to indemnify appellee “against 
loss from liability imposed by law,” etc. Its argument in sup- 
port of this contention is that by the terms of the policy the in- 
surance is not against “liability for loss,” but only against “loss 
from liability imposed by law,” and that no loss is sustained, by 
the terms of such policy, until the judgment rendered is actually 
paid or the liability otherwise satisfied, and that as the loss in 
this case was not paid until after the interest had accrued, it 
constituted a part of appellee’s loss only from the time the judg- 
ment was paid by it, and that it is not liable for any part of 
such loss in excess of the amount covered by its policy. Appellant 
cites in support of this contention the following among other 
cases: Davison vs. Casualty Co., 197 Mass. 167, 83 N. E. 407; 
Coast Lumber Co. vs. Attna Life Ins. Co., 22 Idaho, 264, 125 
Pac. 185; Puget Sound Improvement Co. vs. Frankfort Ins. 
Co., 52 Wash. 124, 100 Pac. 190; Connolly vs. Bolster, 187 Mass. 
266, 72 N. E. 981; Cushman vs. Carbondale, 122 Iowa, 656, 98 
N. W. 509. These cases, however, are not decisive of this 
question, for the reason the policy in each of those cases made 
it a condition that no action should lie for a loss under the policy 
unless brought by the assured to reimburse it for loss actually 
sustained and paid in satisfaction of a judgment after trial of 
the issues. and therefore are not controlling here, where the 
policy does not make it a condition to a recovery thereon that 
the assured shall have actually paid or satisfied the judgment or 
claim before there shall be any liability under the policy. In this 
case the obligation of appellant was to indemnify appellee against 
loss from liability imposed by law for damages on account of 
injury or death sustained by a patient while under treatment at 
its hospital, etc. Appellant further agreed that it would “at its 
own cost defend such suit” unless it should elect to pay appellee 
the amount of the policy. What was meant by the phrase, “at 
its own cost defend such suit?” Clearly, that appellant would 
bear all of the expenses incident to the defense of such action, 
no matter what their kind or nature. This was to be in addition 
to the $5,000 specified in the policy. When Mrs. Appel was 
injured the liability was incurred and when the court entered 
judgment against it the loss on account of such liability was 
sustained. Stephens vs. Pennsylvania Casualty Co., 135 Mich. 
189, 97 N. W. 686, 3 Ann. Cas. 478. True, the loss had not 
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been paid, but had been definitely ascertained and fixed, and if 
no appeal had been taken appellee would have been required to 
pay it at that time. The perfecting of the appeal did not relieve 
appellee of liability for the loss as ascertained and fixed by that 
judgment, but only suspended its collection until such further 
time as the judgment of the lower court could be reviewed on the 
appeal. Pending the appeal, and by reason thereof, costs and in- 
terest accrued. When the judgment of the lower court was af- 
firmed the suspension of appellee’s liability on the judgment was 
ended and its property was then subjected to seizure in satisfac- 
tion of such judgment. Had appellant chosen to pay appellee 
the amount of its policy of $5,000 when that judgment was 
rendered it would have thereby relieved itself from the expense 
incident to the appeal, and the appellee would have had the 
privilege of either using said amount to satisfy the judgment 
or in prosecuting its appeal. In either event appellant would not 
have been liable for the interest on the $5,000 judgment pending 
the appeal. Had appellant elected to pay the amount of this 
judgment to appellee then liability for interest on its part would 
have ceased, and had appellee elected to prosecute the appeal it 
would have had the use of $5,000 paid to it by appellant during 
the time the appeal was pending. But appellant did not choose 
to do this, but on the contrary, insisted upon the case being ap- 
pealed to the Appellate Court. Under the terms of the policy 
appellee was compelled to participate in the appeal or forfeit its 
rights under the policy. While the case was pending in the Ap- 
pellate Court interest accumulated on the judgment, which ap- 
pellee ultimately was required to pay. In the meantime appel- 
lant retained and had the use of the $5,000 which ultimately was 
applied in satisfaction of the judgment, on which appellee was 
required to pay interest. The policy, as we have seen, reserved 
to appellant full control over the defense of such action, and in 
consideration thereof it agred to defend such action at its own 
cost. The appellant does not contend but that this included 
all of the expenses necessary and incidental to the carrying of 
such case by appeal to the Appellate Court, such as the procuring 
of the record, abstracts, briefs and argument, attorney fees and 
court costs. Interest on a judgment is as much an incident to 
the expense of carrying a case to the Appellate Court as are the 
court costs. The statute provides that the appellant shall pay 
interest on the judgment appealed from during the time such 
appeal is pending, as well as all of the costs of such appeal. Each 
item is a part of the expenses incurred as an incident to such 
appeal, and is, in a sense at least, a part of the costs of such 
appeal, and we think where a policy provides, as did the policy 
in this case, that appellant should have the right to carry the 
case to the higher court, but at its own expense, when it does 
so interest and court costs are to be deemed as much a part of 
the expense of such appeal as are the attorney’s fees, the secur- 
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ing of a record, the printing of briefs and abstracts, or any of 
the other expenses incidental to such appeal. This is the view 
taken by the courts in A®tna Life Ins. Co. vs. Bowling Green 
Gaslight Co., 150 Ky. 732, 150 S. W. 994, 43 L. R. A. (N. 8.) 
1128, and Century Realty Co. vs. Frankfort Ins. Co., 179 Mo. 
App. 123, 161 S. W. 624, and we think these cases should be 
followed here. 

For the reasons given, the judgment of the Appellate Court 
will be affirmed. 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


LEVIi! 
US. 


NEW ENGLAND CASUALTY CO.* 


INSURANCE—LIABILITY INSURANCE. - 

Under policy insuring plaintiff to the extent of $5,000 against accidents 
in the operation of his automobile, but imposing no obligation to 
settle outside of court, after insured had been sued for $25,000, 
insurer began negotiations for a settlement of the suit, claimant finally 
agreeing to accept $3,150, which insurer refused to pay, unless insured 
contributed $750, threatening to allow the case to go to trial, and 
subject insured to hazards of having a verdict against him in eXcess 
of the $5,000 limit of the policy. Held, that insured had no cause of 
action for the $750 so paid; insurer’s conduct not amounting to a 
coercion, or violation of the terms of the policy. 


Ordway, J., dissenting. 


Appeal from City Court of New York, Trial Term. 

Action by William Levin against the New England Casualty Company. 
From a judgment entered upon a verdict directed by the court, defendant 
appeals. Judgment reversed, with costs, and complaint: dismissed, with 
costs. 

See, also, 160 N. Y. Supp. 1041. 


Argued October term, 1917, before Bijur, Philbin, and Ordway, JJ. 


Menkel & Hinckley, of New York City (Anthony M. Menkel and 
William Cocks, Jr., both of New York City, of counsel), for Appellant. 


Morris & Samuel Meyers, of New York City (Samuel Meyers and 
Morse Sable Hirsch, both of New York City, of counsel), for Respondent. 


* Decision rendered, Oct. 26, 1917. 166 N. Y. Supp. 1055. 
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PHILBIN, J. 

The plaintiff sued to recover the sum of $750, which he con- 
tributed to the settlement of a claim against him, and which he 
asserts should have been wholly paid by defendant under its policy. 
The defendant offered no proof on the trial, and the court 
directed a verdict in favor of the plaintiff. 

The plaintiff was insured by the defendant against accidents 
occuring in relation to the operation of plaintiff's automobile. 
During the life of the policy a person was injured through the 
operation of the automobile, and later brought suit against this 
plaintiff for $10,000, which was subsequently increased to $25,000. 
The defendant’s liability to this plaintiff was limited to $5,000 
under the terms of the policy. The defendant began negotiations 
for the settlement of said suit, which dragged along till the eve 
of trial, when the plaintiff, being informed of the negotiations, 
consulted his own attorneys at the suggestion of the attorneys 
for the defendant. ‘The claimant finally agreed to accept $3,150 
in full settlement of his claim. ‘The defendant refused to pay 
more than $2,400, and took the position that, if plaintiff wanted 
to so dispose of the case against him, he would have to pay the 
balance necessary to make up the the $3,150. 

The plaintiff paid such balance, and now demands reimburse- 
ment from the defendant, on the ground that the latter had 
agreed under its policy to pay any loss that plaintiff might 
sustain, not exceeding .$5,000. He also claims, in substance, 
that he was coerced into paying the $750 because of defendant’s 
refusal, and the belief that, if the accident case went to trial, 
a recovery would be had for a substantial sum exceeding the 
amount for which the defendant agreed to indemnify him. 
There is no question that the defendant was prepared to defend 
the suit and to fulfill the obligations of its policy, except in so 
far as plaintiff claims its refusal to pay a larger sum in settlement 
was a violation of its duty. The defendant was under no duty 
to settle the claim. The policy gave it the option of contesting 
it, if it saw fit to do so. It had the right to await the decision 
of the court as to the claimant’s demand, or to pay such sum in 
settlement as it saw fit. The plaintiff apparently believed that 
it was to his interest to settle, rather than face the uncertainty 
of a trial and a possible verdict against him, part of which he 
might have to pay. I think the defendant was acting strictly 
within its rights and in observance of the contract of insurance, 
and that the plaintiff failed to make out a case of coercion or 
violation of policy. 

Judgment reversed, with costs, and complaint dismissed, with 
costs. 

Bryur, J. (Concurring). 

I concur with the views expressed by Mr. Justice Philbin. I 
cannot find in the policy of insurance any obligation, express or 
implied, on the part of the defendant to settle outside of court 
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a claim made against the plaintiff, nor to pay any particular 
proportion -of such a settlement. Indeed, in the last analysis it 
is rather difficult to understand how such an obligation could be 
imposed, without a very definite and detailed understanding in 
advance. The obligation of the defendant is, in substance, to 
indemnify the plaintiff up to a certain fixed amount, and in the 
event of suit brought to defend that suit. If one or the other 
party to the contract deems it advisable to settle the claim, either 
before or during the course of litigation, that is a matter for 
further convention between them. Moreover, we must not lose 
sight of the fact that a mere willingness, or even desire, to settle, 
cannot be concretely considered apart from the question of the 
amount to be paid by the respective parties. ‘There are few 
litigations which would not be settled, were it not for the question 
of amounts. It follows, therefore, that in the instant case the 
assumption that defendant acted in bad faith is based on the 
conviction that its conduct was not nice, or impolitic, rather than 
upon any breach on its part of an obligation, express or implied, 
undertaken by it toward the plaintiff. 

While it is true that in Brassil vs. Maryland Co., 210 N. Y. 235, 
104 N. E. 622, L. R. A. 1915A, 629, reference is made to “the 
obligation of good faith in carrying out what is written,” it is 
plain that the decision is based upon the motion that the defend- 
ant violated a term which, under the circumstances, the court 
thought should be implied in the agreement. Indeed, in referring 
to the Brassil Case in a subsequent decision (Mason-Henry vs. 
7Etna Co., 211 N. Y. 489, 498, 105 N. E. 826, 828), Hiscock, J., 
says :— 

“The case is entirely unlike * * * Brassil vs. Maryland 
Casualty Co., 210 N. Y. 235 [104 N. E. 622, L. R. A. 1915A, 
629]. There the insuring company pursued a course which we 
regarded as in violation of its contract and as most unfair toward 
the insured.” 

The peculiar character of the circumstances imthe Brassil Case 
is exemplified by the description of them by Mr. Justice Werner 
in the opinion at page 241 of 210 N. Y., page 624 of 104 N. E. 
(L. R. A. 1915A, 629), where he says: 

“Having thus effectually tied the plaintiff hand and foot, the 
defendant left him to continue the fight as best he could.” 

In the instant case no such situation, nor anything similar, is. 
disclosed. Plaintiff’s complaint, translated into plain business 
terms, amounts to this: That the defendant, in estimating all 
the chances of the litigation, concluded that it would be a fair 
settlement of the claim to give the claimant $3,150, provided it 
should be called upon to pay only $2,400 of this amount and the 
plaintiff the remaining $750 in adjustment of their respective 
potential liabilities. I know of no reason why the defendant was 
not perfectly free to take this view, in the absence of either 
statutory or contractual inhibition. 
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While the plaintiff claims that he was under duress, it is evident 
that he was under none. The defendant neither threatened nor 
suggested that it would withdraw in any wise from its contractual 
obligation to defend the suit to the utmost of its ability and in 
the utmost good faith. Having made a bargain in perfect free- 
dom, plaintiff seeks to withdraw from it, and place the entire 
burden on the defendant, although from the very nature of the 
case, from the amount of the entire claim as put forward, and 
from the terms of the contract between plaintiff and defendant, 
it was potentially liable for only a part. 

Neither Brunswick Realty Co. vs. Frankfort Ins. Co., 99 Misc. 
Rep. 639, 166 N. Y. Supp. 36, nor Wisconsin Zinc Co. vs. Fidelity 
& Deposit Co., 162 Wis. 39, 155 N. W. 1081, seems to me to 
have any material application to the instant case. In the first 
place, both of these cases arose purely on a question of pleading, 
and, as is said in the Wisconsin case, at page 53 of 162 Wis., 


at page 1087 of 155 N. W.:— i 
“Pleadings are now construed on demurrer with exceeding ' 


liberality.” 

In both cases the sufficiency of the complaint was challenged 
on demurrer. In both, therefore, plaintiff was accorded the 
maximum weight which his allegation might bear. In both cases 
the plaintiff appeared as the one desirous of settling the case, 
and since, by the terms of the contract, he was forbidden to make 
such settlement without the consent of the defendant, some form 
of reasonable co-operation on the part of the defendant toward a 
settlement might be implied, at least sufficient to warrant the 
requirement that the company should in that respect act in 
good faith. In view of these considerations, and the vigor of the 
allegations in the complaint in both cases, we can understand how 
the demurrers thereto might there be overruled without establish- 
ing any such principle as that appealed to by the plaintiff in the 
instant case. Referring to these allegations, the court, in the 
Wisconsin case, at page 54 of 162 Wis., at page 1087 of 155 
N. W., said :—- 

“While the defendant had the right to consult what it deemed 
to be its own interest in making a settelement, it could not abuse 
the power vested in it, and recklessly and contumaciously refuse 
to settle, if it was apparent that in all reasonable probability its 
conduct would not only result in damage to the plaintiff, but 
also in loss to itself. Neither could it exercise the right con- 
ferred for the purpose of perpetrating a fraud on the plaintiff.” 

Although the Supreme Court of Wisconsin sustained the cause 
of action referred to, the discussion of the two other causes of 
action in the same complaint, substantially for the same relief, 
indicates its grave doubt whether any cause of action could in 
fact be proved. In the instant case the proofs have been sub- 
mitted, and to my mind they fall entirely short of establishing 
any cause of action. 
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The judgment should therefore be reversed, and the complaint 
dismissed, with costs. 


Orpway, J. (dissenting. ) 

I dissent. ‘The defendant insists upon the strict letter of the 
contract, in order to defeat its spirit and intent. Its conduct 
placed the plaintiff in a position where he was virtually compelled 
to pay part of the loss which was. insured against, and which he 
had the right to expect that the defendant would bear. This was 
neither fair nor just, nor in accordance with the intent of the 
parties. As was said by the Court of Appeals in a somewhat 
similar case (Brassil vs. Maryland Casualty Co., 210 N. Y. 235, 
240, 241, 104 N. E. 622, 624 [L. R. A. 1915A, 629]), where the 
defendant also relied upon the strict letter of the contract :— 

“The mere statement of this unique situation indicates that 
the true measure of the rights of the plaintiff on the one hand 
and of the obligations of the defendant on the other is not to be 
found in the letter of the contract of insurance. ‘That contract, 
by its very terms, was designed to exclude any such liability. 
But there is a contractual obligation of universal force which 
underlies all written agreements. It is the obligation of good 
faith in carrying out what is written. The defendant’s failure 
to observe this requirement of the contract in suit is the. thing 
upon which its liability may safely be predicated.” 

In that case the court went on to say (210 N. Y. 241, 242, 104 
N. E. 624) :-— 

“In the light of these conditions, it is idle to look to the letter 
of the insurance contract for the measure of the defendant’s 
liability, and the fact that there are no precedents for such an 
action as this is a very impressive indication of the unusual and 
inequitable attitude of the defendant. Without attempting to 
further characterize the defendant’s position, it is enough to say 
that it would be a reproach to the law if there were no remedy 
for so obvious a wrong as was inflicted upon this plaintiff. His 
rights, as we have said, go deeper than the mere surface of the 
contract written for him by the defendant. Its stipulations impose 
obligations based upon those princples of fair dealing which enter 
into every contract.” 

Undoubtedly the defendant had the right to defend the suit 
against this plaintiff or to settle it at its option, but since it had 
by its contract deprived the plaintiff of any right to himself either 
defend the suit or settle it, or to interfere with the matter in any 
way, it was bound to use the utmost good faith towards him in 
handling the matter. Instead of doing so, it practically used its 
legal rights and powers as a club to compel the plaintiff to pay 
a portion of the loss against which it had indemnified him. By 
not denying the testimony of the plaintiff and his witnesses, it 
concedes that it represented to him that he was practically certain 
to lose the case against him, and that it was practically sure that 
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there would be a very large verdict against him, much in excess 
of $5,000, of which he would personally have to bear the excess 
over that amount, which was the limit of the policy of insurance, 
and that the proposed settlement for $3,150 was a reasonable and 
wise settlement, and a settlement which ought to be made. At 
the same time it informed him that, no matter for what amount 
a settlement could be made, it would refuse to make it or agree 
to it, unless the plaintiff would contribute one-third of the amount 
of the settlement, and threatened to try the case, although the 
result would almost certainly be a loss both to it and to the plain- 
tiff, unless he would contribute to the settlement; in other words, 
it threatened to subject both plaintiff and itself to almost certain 
additional loss, unless plaintiff would pay part of the amount of 
the settlement. ‘lhe plaintiff desired and requested that the settle- 
ment should be made, and naturally claimed that the defendant 
should pay the full amount thereof, it being less than the limit 
of the insurance; but, on the defendant’s refusing to make the 
settlement, unless he would contribute the sum of $750, he paid 
that amount to the defendant under protest, and the settlement 
was made. In my opnion, this was a clear misuse of the defend- 
ant’s powers under the contract of insurance; it showed a lack of 
good faith on defendant’s part, and amounted to coercion and a 
fraud upon the plaintiff, which entitles him to recover the 
amount so paid by him. 

The conclusion which I have reached is sustained by the cases 
of Brunswick Realty Co. vs. Frankfort Insurance Co., 99 Misc. 
Rep. 639, 166 N. Y. Supp. 36, and Wisconsin Zine Co. vs. 
Fidelity & Deposit Co., 162 Wis. 39, 54, 155 N. W. 1081, 1087. 
In the latter case the court said :— 

“While the defendant had the right to consult what it deemed 
to be its own interest in making a settlement, it could not abuse 
the power vested in it, and recklessly and contumaciously refuse 
to settle, if it was apparent that in all reasonable probability its 
conduct would not only result in damage to the plaintiff, but also 
in loss to itself.” 


-—_——~@e@—_—_ 


SUPREME COURT OF NORTH CAROLINA. 


HUNT 
VS. 


FIDELITY & CASUALTY CO. OF NEW YORK. (No. 329.)* 


INSURANCE—INDEMNITY INSURANCE—JURY QUESTION. 
Evidence that plaintiff employer notified defendant liability insurance 
company of an accident to his employee one month thereafter, but 


* Decision rendered, Oct. 24, 1917. 93 S. E. Rep. 900. 
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as soon as he knew the employee intended making claim, and that 
defendant was notified when suit was started, and was represented at 
the trial, made jury questions whether provisions requiring immediate 
notice of the injury and forwarding of the summons to the insurer 
were complied with or waived. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Superior Court, Granville County; Kerr, Judge. 


Action by W. H. Hunt, receiver of the International Furniture Com- 
pany, against the Fidelity & Casualty Company of New York. Judgment 
for defendant, and plaintiff appeals. Error. 


The International Furniture Company took out an employers’ liability 
insurance policy in the defendant company to the amount of $10,000 
against liability for damages on account of bodily injuries or death 
suffered by any of its employees while engaged in its employment, with 
stipulations that the insured should give immediate written notice of any 
accident sustained by an employee to the insurer or to its agent who had 
countersigned the policy, and of any claim for damages on account thereof, 
with full particulars, and if any suit should be instituted against the 
assured on account of said accident it should immediately forward the 
summons served on it to the insurer. The policy was countersigned, 
“J. R. Roller & Sons Co., J. R. Hall, Mgr.” Thereafter on August 11, 
1914, during the life of the policy, an employee, R. L. Ingold, was in- 
jured. The insured on September 12th sent a written notice to R. J. Hall, 
manager of the J. R. Roller & Sons Company, who had countersigned 
the policy. It did not, however, forward the summons to the defendant’s 
home office, but there was evidence by the president and general man- 
ager of the insured that he did not know that Ingold was seriously in- 
jured, or that he contemplated bringing action against the assured for 
his injury, and that within a few hours, in less than a day’s time, after 
learning this he caused the bookkeeper of the furniture company to 
give notice in writing to John R. Hall, manager of the J. R. Roller & Sons 
Company, agents of the defendant, and who had countersigned the policy 
of insurance, that Ingold had received an injury, and as soon as Ingold 
informed him that he expected to hold his company liable he caused the 
written notice to be given to the defendant’s agents, and was advised by 
said Hall that he had received and forwarded said notice to defendant, 
and that on the same day he received a letter from said Hall, which had 
crossed his letter of the same date, giving him written notice, in which he 
said :— 

“Please let us have report of injury sustained by Mr. R. L. Ingold 
on August 12 or 15. We are inclosing report blank. [Signed] J. R. Roller 
& Sons Co., J. R. Hall, Mgr.” 

The witness further testified that he did not remember whether he 
gave Hall the summons in the action, but that he told him about the suit, 
and kept him advised as to its progress, and that Hall was present at the 
trial at which judgment was taken by Ingold against the assured. The 
parties agreed that the first two issues should be answered that the 
policy was issued as alleged, and that Ingold was injured while in the 
employment of the assured, and had recovered judgment against it for 
$1,606.30. The court intimated that it would suggest that the plaintiff 
take a nonsuit, but instead instructed the jury to find as to the third and 
fourth issues “that the assured did not give notice of the injury and claim 
of said employee, as required by the terms of the policy to the insurer 
or its agent and forward the summons in the action against the assured 
to the insurer, and to find that the plaintiff was entitled to recover noth- 
ing,” and rendered judgment accordingly. Plaintiff appealed. 
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A. W. Graham & Son and John W. Hester, all of Oxford, for 
Appellant. 
B. S. Royster, of Oxford, for Appellee. 


CuarK, C. J. 

It appears from the evidence that the injury to Ingold at first 
appeared slight, and the assured did not have reasonable ground 
to apprehend an action for damages. And that as soon as it re- 
ceived notice that Ingold intended to bring action, written notice 
of the injury and of the claim was as once furnished to the 
countersigning agents of the defendant within 24 hours, and that 
when the summons was served the said agents were at once 
notified thereof, were kept informed of the progress of the action 
at every step, and the manager of said agency was present at the 
trial. ‘There was conflicting evidence which raised a mixed 
question of law and fact, and the court should have submitted 
to the jury the question whether there had been compliance with 
the terms of the contract, or a waiver thereof, under proper in- 
structions. 

It was error to instruct the jury to answer the issues in favor 
of the defendant. 

Error. 


SUPREME COURT OF TENNESSEE. 


FULTON CO. 
US. 


MASSACHUSETTS BONDING & INS. CO.* 


1. INSURANCE—CASUALTY INSURANCE—MASTER AND SER- 
VANT—LAW AS TO AGE—INFANTS 

A child between fourteen and sixteen years of age employed in violation 
of Acts 1911, c. 57, § 5 (Thompson’s Shannon Code, § 4342a—48), re- 
quiring that there should be a sworn statement on file as to ages of 
minors between fourteeen and sixteen years, was employed in violation 
of the “law as to age’ within the meaning of a policy of a liability 
company providing that it should not be liable in that event. 


(For other cases, see Insurance, Dec. Dig. § 332%.) 


3. INSURANCE—INDEMNITY INSURANCE—DUTY TO DEFEND. 
Where employment of a minor was in violation of Acts 1911, c. 57, § 5, 


as to age, on injury to the employee indemnity insurer was not called 
upon to defend the employee's action. 


(For other cases, see Insurance, Dec. Dig. § 332%.) 
* Decision rendered, Oct. 6, 1917. 197 S. W. Rep. 866. 
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4. INSURANCE—CASUALTY INSURANCE—UNDERTAKING DE- 
FENSE—ESTOPPEL TO DENY LIABILITY. 


Where a liability company undertook a defense of a master for negligent 
injury with the understanding that plaintiff was over 16 years of age, 
it was not estopped to withdraw from the litigation and deny liability 
when it found that the plaintiff was 15 years of age, and that Acts 
1911, c. 57, § 5, requiring that a sworn statement as to the age of 
infant employees between 14 and 16 years be kept on file, had been 
violated, and the policy of indemnity providing that the insurer was 
not liable as to persons employed in violation of the law as to age. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Chancery Court, Knox County; Will D. Wright, Chan- 
cellor. 

Action by the Fulton Company against the Massachusetts Bonding & 
Insurance Company. Decree for defendants, and plaintiff appeals. Af- 
firmed. 


Cornick, Frantz, McConnell & Seymour, of Knoxville, for Appellant. 
Charles H. Smith and L. D. Smith, both of Knoxville, for Appellee. 


WILLIAMS, J. 

This is an action on a policy of liability insurance for the re- 
covery of the amount the complainant company was held to pay 
to one of the employees in its factory, one Kendrick, in an action 
at law successfully prosecuted by the latter, which defendant had 
to defend. 

The policy indemnified the Fulton Company in this language :— 

“Subject to the limits hereinafter provided for against loss from 
the liability imposed by law upon the assured for damages on 
account of bodily injuries * * * accidentally suffered or 
alleged to have been suffered by any employee * * * of the 
assured, by reason of the business of the assured as described 
and conducted at the locations named in the schedule of war- 
ranties. * * * It is understood and agreed that this policy 
does not cover :— 

“3. Persons employed in violation of the law as to age.” 

[1] The insurance company defends on the ground that the 
employment of Kendrick was illegal, because of a violation of 
Act 1911, c. 57 (Thomp. Shan. Code § 4342a—44 et seq.) the 
pertinent sections of which are as follows :— 

Section 1 makes it unlawful for any owner to employ, or per- 
mit to work, any child less than 14 years of age in any factory. 

“Sec. 5. That it shall be unlawful for any proprietor, foreman, 
owner, or other person to employ, permit, or suffer to work any 
child between the ages of fourteen and sixteen years in, about, 
or in connection with any place or establishment named in sec- 
tion 1, unless said proprietor, foreman, owner, or other person 
keep on file and accessible to the shop and factory inspector a 
sworn statement made by the parent or guardian or any person 
acting as guardian of such child, setting forth the place and date 
of birth of such child, and whoever shall make false statement 
Vol. L—47. 
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as to the age of such child in such sworn statement shall be 
deemed guilty of perjury.” 

Section 6 makes a violation of the factory owner a misdemeanor 
punishable by fine. 

The employee, Kendrick, was between the ages of 14 and 16 
years. It is insisted for complainant, however, that the provision 
in the policy relieving the defendant of liability where the person 
is employed “in violation of the law as to age” has no application, 
because, they urge, section 5 of the act is not a law concerning 
age. The argument runs: It cannot be said that Kenderick was 
employed in violation of law as to age, because, while the law 
permitted his employment in the particular capacity in which he 
was acting when injured, it also required that the employer keep 
a certificate of his age on file and makes it a criminal offense 
not to do so. Kenderick, it is said, was employed “in violation 
of law” requiring a certificate to be kept on file for the conven- 
ience of the factory inspector, but he was not employed 
violation of law as to age.” 

This contention overlooks an important consideration. As we 
construe the satute the employer, in order to be excused from 
liability under section 5, must first have a statement that can be 
kept on file, to wit, one made by the parent or guardian in respect 
to the age of the child. Such a statement was not taken by the 
employer. The argument for complainant outlined above pro- 
ceeds as if the statement had been taken and the only failure 
was the one in respect of filing it in a place accessible to the 
factory inspector. 

We need not, therefore, determine the effect of such a failure 
to file, as constituting or not constituting negligence that would 
render the employer liable to a child for injuries suffered, if 
we are not in error in the construction just indicated. 

That this is the proper construction of section 5 is demonstrated 
by a reference to our previous legislation on the subject of child 
labor. 

The earliest act was that of 1881, c. 170, providing that no boy 
under 12 years of age should work in any mine, “and proof must 
be given of his age, by certificate or otherwise, before he shall 
be employed, and no father or other person shall conceal or mis- 
represent the age of any boy knowingly.” A violation of the 
act was declared a misdemeanor. 

Act 1893, c. 159, is as follows :— 

“Section 1. That it shall be unlawful for any proprietor, fore- 
man, owner, or other person to employ any child less than twelve 
(12) years of age in any workshop, mill, factory, or mine in this 
state. 

“Sec. 2. That if any proprietor, foreman, or owner should not 
be informed as to the age of the child, he or they can request 
the parent or guardian to furnish a sworn statement, which shall 
be sufficient proof of the age of the child. 
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“Sec. 3. That any proprietor, foreman, or owner employing a 
child less than twelve (12) years of age, or any guardian or 
parent giving such sworn statement for a child less than twelve 
(12) years of age, shall be guilty of a misdemeanor, and, upon 
conviction, shall be fined not less than fifty dollars ($50) nor 
more than five hundred dollars ($500).” 

By Act 1901, c. 34, the age was raised from 12 to 14 years. 

Then followed the present act of 1911, c. 57, which adopted 
the age of 14 for the first time for unconditional inhibition as to 
factory labor. Theretofore, the law had been framed to permit 
of the employment of childdren under 14, provided a sworn 
statement or certificate was obtained. Doubtless the Legislature 
took note of the fact that parents under previous enactments 
furnished certificates when the facts did not warrant, and that 
the statute as to practical, beneficent operation was subverted. 

It was intended by the latest enactment no longer to permit this 
in respect of children under 14 years of age. However, when it 
came to dealing with children between 14 and 16, the former 
system, touching parents’ certification under oath, was adopted. 

Liability under Act 1881 was declared, where such certificate 
was not taken, in Queen vs. Dayton Coal, etc., Co., 95 Tenn. 458, 
32 S. W. 460, 30 L. R. A. 82, 49 Am. St. Rep. 935, and under 
the act of 1893 in Iron Co. vs. Green, 108 Tenn. 161, 65 S. W. 
399. 

[2] It cannot be doubted that the failure to take such a certif- 
icate as to age, under the oath of the parent or guardian, makes 
a case of the equivalence of negligence on the part of the em- 
ployer. If uncertain as to the age of a boy offering for employ- 
ment, it is the duty of the employer to take the affidavit, in 
order to his later excuse from liability because of accidents. 

In Klicke vs. Allegheny Steel Co., 200 Fed. 933, 119 C. C. A. 
317, the liability of an employer for injuries suffered by an under- 
age plaintiff employee was asserted under section 7 of Penn. Pub. 
L. 1909, p. 283, which provides :— 

“No minor under the age of sixteen years shall be employed 
+ * * unless the employer of said minor procures and keeps 
on file, and accessible to the deputy factory inspectors, the employ- 
ment certificate as hereinafter provided, issued to said minor.” 

A later section makes the violation of the act a misdemeanor. 

It was held, upon a finding that no certificate was procured 
by the employer, that the employment was illegal and established 
a case of negligence on the part of the employer. 

See, also, Stetz vs. Mayer, etc., Co., 163 Wis. 151, 155, 156 
N. W. 971; Norman vs. Virginia-Pocahontas Coal Co., 68 W. 
Va. 405, 69 S. E. 857, 31 L. R. A. (N. S.) 504. Our cases, 
cited above, necessarily proceed upon that basis, since liability 
on the part of the owner of a factory was fixed under statutes 
conditional in nature—excusatory when a sworn statement was 
procured. 
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[3] We therefore hold that the employment of Kendrick by 
complainant company was in violation of the law as to age, and 
that the insurer was not called upon to defend the employee’s 
action. 

[4] In view of the above ruling we conceive that it becomes 
necessary to notice only one other assignment of error filed by 
the Fulton Company. This is to the effect that the insurer has 
waived its right to claim nonliability based upon the third ground 
of exception to liability in the contract above set forth. In sup- 
port of this assignment it is said that after having had a year’s 
notice that Kendrick claimed to be 15 years of age, the insurer 
took charge of the litigation, and through its attorney filed de- 
fensive pleas in the name of the insured, and thereafter withdrew 
from the litigation, denying liability. 

There are authorities (Tozer vs. Ocean, etc., Co., 94 Minn. 
478, 103 N. W. 509, Employers’ Liability Assur. Corp. vs. 
Chicago, etc., Coke Co., 141 Fed. 962, 73 C. C. A. 278) which 
hold that after assuming and maintaining control of a litigation 
until final adverse judgment, understanding the situation, an 
estoppel in pais is raised against the insurer to deny liability, 
he not having gone forward conditionally or after giving notice 
that he proceeded conditionally. 

But where, as here, the attorney of the insurer was informed 
by the insured’s secretary that it could be shown that the boy, 
Kendrick, was over 16 years of age, and that an investigation 
and report would be made as to it, failing to receive which the 
attorney made an investgation himself and learned, after the 
filing of the pleas, that the claimant was 15, neither an estoppel 
nor a waiver prevented the insurer, on promptly retiring from the 
case, from denying liability. Sargent Mfg. Co. vs. Travelers’ 
Ins. Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491, 
and cases cited in note. 

The chancellor having pronounced a correct decree, it is 
affirmed. 


PEARSON, SUPERINTENDENT OF BANKS, vs. UNITED STATES 
FIDELITY & GUARANTY CO. (No. 20522.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE — INDEMNITY INSURANCE — RENEWAL OF 
BOND—CONSTRUCTION. 

Defendant, for a premium paid, issues bonds guaranteeing to employers 
the fidelity of errr It so issued a bond to the bank represented 


“* Decision rendered, Nov. 2, 1917. 93 S. E. Rep. 919. ~ Syllabus by the 
Court. 
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by plaintiff and, from time to time, gave written renewals thereof. 
It is held that the transactions did not constitute separate bonds. 
The effect of the renewals was merely to extend the time covered by 
the bond. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2. INSURANCE—INDEMNITY INSURANCE—FORM OF BOND— 
STATUTE. 

Section 1616, Revised Laws 1905 (section 3292, G. S. 1913), is applicable 
to the bonds or guaranty contracts issued by defendant. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


3. INSURANCE—INDEMNITY INSURANCE—BREACH BY IN- 
SURED—EVIDENCE. 

Defendant was not entitled to judgment notwithstanding the verdict, 
on the ground that it conclusively appeared that the assured had 
failed to carry out the conditions of the bond. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE — TRIAL— INDEMNITY INSURANCE— ACTION 
ON BOND—VERDICT—EVIDENCE—INSTRUCTIONS. 


The verdict is sustained by the evidence and is not contrary to the law 
as given by the court. The requests refused were not appropriate 
to the issues presented or else were so involved as to be of doubtful 
help to the jury. 

(For other cases, see Insurance, Dec. Dig. § 665[4], 670; Dec. Dig. § 242, 
251[1].) 


5. INSURANCE—INDEMNITY INSURANCE—PROOF OF LOSS— 
ADDRESS. 

The record discloses no error prejudiced to defendant. 

(For other cases, see Insurance, Dec. Dig. 540.) 


Appeal from District Court, Hennepin County; William E. Hale, 
Judge. 

Action by Frank E. Pearson, Superintendent of Banks, against the 
United States Fidelity & Guaranty Company. Judgment for plaintiff, 
motion in the alternative for judgment notwithstanding the verdict or 
for a new trial denied, and defendant appeals. Order affirmed. 


Cray & Eaton, of Minneapolis, for Appellant. 
Lyndon A. Smith, Atty. Gen., and Harrison L. Schmitt and Kerr, 
Fowler, Schmitt & Furber, all of Minneapolis, for Respondent. 
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STATE ex rey. OLIVER et at. vs. UNITED STATES 
FIDELITY & GUARANTY CO. Er at. (No. 301.)* 
(Supreme Court of North Carolina.) 


4. INSURANCE—LIMITATION OF ACTIONS—FOREIGN COM- 
PANIES—SERVICE OF PROCESS. 

If an insurance company had not obtained a license, and is not subject 
to process under Revisal 1905, § 4750, authorizing service on the in- 
surance commissioner, general agent, or officer, it is subject to service 
under sections 1243, 440, relating to process on foreign corporations 
in general, and is protected by the statute of limitations. 

(For other cases, see Insurance, Dec. Dig. §§ 814, 88.) 


Appeal from Superior Court, Cumberland County; Connor, Judge. 

Action by the State, on the relation of Mattie L. Anderson Oliver 
and her husband, J. H. Oliver, against the United States Fidelity Com- 
pany and E. E. Gorham, administrator of the estate of John C. Gorham, 
deceased. Judgment for plaintiffs, and the Fidelity Company appealed. 
New trial granted. 

The action was instituted to recover on a guardian bond, executed 
by John C. Gorham and the Fidelity Company as surety, to recover an 
amount alleged to be due the ward, feme plaintiff. On denial of liability 
and plea of statute of limitations, the jury rendered the following ver- 
dict :— 

“(1) Is plaintiff’s cause of action barred by the satute of limitations? 
Answer: No. 

“(2) What amount is plaintiff entitled to receive of defendants? 
Answer: $7,610.12, with interest from June 5, 1904.” 









Judgment on the verdict for plaintiff, and defendant the Surety Com- 
pany, excepted and appealed. 







E. G. Davis, of Fayetteville for Appellant. 
Sinclair, Dye & Ray, of Fayetteville for Appellees. 


* Decision rendered, Oct. 31, 1917. 93 S. E. Rep. 948. 
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I. Control and Regulation in General. 
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Corporation engaged in business of acting as surety for hire is virtually 
in position of insurer. St. Louis Police Relief Ass’n vs. Amer- 
ican. Tene (CO. OF Tieton CHG bcc ccvccadiienceas dhccees 

Business of fire insurance so affects the public interest that it is gen- 
erally held to be a proper subject-matter for franchise and police 
regulation by the state, fire insurance being regarded as a com- 
mercial necessity, but business is not so entirely of a public nature 
that the public can demand service of companies authorized to do 
business in state as they may do of purely quasi public corpor- 
ations or agencies. National Union Fire Ins, Co. vs. Dickinson, 


State Auditor, et al. (Ark)..... COKE DC CO RKEEEE RESO OSC CEECEE SSH EBO 
Insurance is properly subject to legislative regulation and control 
Verducci vs. Casualty Co. of America (Ohi0)............eeeeeee ® 


Bank directors were bound to know that certificates regarding cashier’s 
conduct made to secure renewal of indemnity bond were true 
before signing and delivering them. Eland State Bank vs. 
Massachusetts Bonding & Ins. Co. et al. (Wis.).........2eee00. 

License tax on premiums on risks in city or contracted for in city does 
not apply to premiums collected on policies that were contracted 
for and written and delivered outside of city. City of Shreve- 
pert va New Vouk Bite Ems CO. Chis) co cccccccdctivccsisusiuenstans 

Bureau’s method of making assessments was not arbitrary and un- 
reasonable discrimination against plaintiff company. National 
Union Fire Ins. Co. vs. Dickinson, State Auditor, et al. (Ark.). 

Evidence sufficient to show that bank knew of cashier’s misappropria- 
tions and treated them as loans. Eland State Bank vs. Massa- 
chusetts Bonding & Ins. Co. et al. (Wi8.).......c cc ceeeccccceess 

Evidence showed that bank directors knew of conduct of cashier of 
bank when he applied for renewal of his indemnity bond. Eland 
State Bank vs. Massachusetts Bonding & Ins. Co. et al. (Wis.) 

“Correct attest” before signature of bank directors to report made to 
commissioner not alone bear witness but affirm to be true or 
genuine, and such words are appropriately used for affirma- 
tion of persons in their official capacity to attest truth of a 
writing. Eland State Bank vs. Massachusetts Bonding & Ins. 
Ce CG Ge CORRE wie cc cccslnscedcssekes wivendcateusedsecsamances 

Where company attempted to withdraw from state and continued to 
collect premiums, it constituted doing business in state. Hagler 
et al. va. Security Met. Life Fes, CO. €U. Bibiiocccceaceucvccece 

Insurance companies are creatures of the state and must conform to 
laws and general policy of the state, and do not act, individu- 
ally or in concert, having a tendency injuriously to affect the 
public, or interest of any other company authorized to do 
business in the state. National Union Fire Ins. Co. vs. Dickin- 


pom, State AUGicer, Ot Gh GARD s cccccccnccccese o4atedbetansns 
Domestic and foreign corporations must conform. business and con- 
tracts with statutes of Ohio. Verducci vs. Casualty Co. of 


Pe eee eee errr Tere Cie ee re ee eee reer ee ee 
Legislature has constitutional power to exclude foreign companies 
from state. State ex rel. Crittenberger, State Auditor, vs. Con- 
tinental Fue. Co. Of New Fort 1B ocscivccccausccuwesectdesuus 
State may impose upon non-resident life companies such conditions 
precedent to doing business as it may see fit, and statute re- 
quiring service on agent is valid and binding. Hagler et al. 
ve, Géeurity Wut. bite Jem: Ca OR. Ciba cccs tes cndecactades cues 
It is only upon happening of contingency that taxes of New York im- 
posed upon companies of Indiana or other states are greater than 
taxes required by laws of Indiana that retaliatory statute can 
apply. State ex rel. Crittenberger, State Auditor, vs. Continental 
Ti OO. CRs Fad ick denis ceed sia tee ces cease +bemaeeentweseelan kaa 4 
Statute imposes tax upon foreign corporation for exercising its corporate 
franchises within state. State ex rel. Crittenberger, State 
Auditor, vs. Continental bns. Co. of New York (Ind.)............ 
Amounts of accrued unpaid losses are not “reserve funds required by 
law” within the meaning of the provision of the Federal corpora- 


tion excise tax law. William McCoach, Collector of Internal 
Revenue, Petitioner, vs. Insurance Company of North America 
CO. TY evincwatscvGasaccdsansecnscas csueoaesvecesenendedabaceea 


Mutual company guaranteeing dividends in form of paid-up insurance 
may be required by insurance board to provide a reserve fund 
to meet liability thus created. Western Life & Acc. Co. of 
Colorado vs. State Ins. Board of Nebraska (Neb.)........... 

Judgment granting injunctive relief in accounting against foreign 
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company can only be enforced against its property in this state. 
New York courts have no jurisdiction to entertain action by 
member of foreign company to restrain it from increasing its 
mortuary assessments. Sauerbrunn ys, Hartford Life Ins. Co. 


SAEs, Me . Cease a Cth cRhS Grad dee eS cae sb. bebaberbe pecab bene cae eee 52 
Revocation by foreign company of power of attorney without appoint- 

ment of successor illegal and service on such agent was good. 

Hagler et al. vs. Security Mut. Life Ins. Co. (U. S.).........-.. 653 


II. Insurance Companies. 


(A) STOCK COMPANIES. 


(33) Statute regulating issuance of stock in insurance comjpanies governs 
organizations in cases of conflict with general law. Greiger vs. 
6. a oe RS. Re rrr Terr rer eT ere eee 171 

(35) Preliminary agreement between promoters to take over business of ex- 
isting company was not fraudulant, plaintiff not having acted as 
director in making it. Puller vs. Royal Casualty Co. (Mo.)...... 397 

(36) Though status of loans was misrepresented on books of company, con- 
tract for advance of funds for industrial company to secure new 
business not illegal or unfair. Kingston et al. vs. Home Life 


ek, ee Oe SU Oe UN 5 tone cswas wc ekees Keb ee wel biab nas 544 
(37) Automobile company was required to maintain a reserve. State ex rel. 
American Automobile Co. vs. Schramm et al. (Mo.).......... 398 


(43) Claim of loss after insolvency is not a proval claim by beneficiary 
against company—beneficiary was not creditor entitled to share 
in distribution of assets of insolvent company. Fuller vs. Wright, 


ee Ra eer rere ee rer er a Tree eee 172 
(44) Demurrers to petition for direction properly overruled. Lester et al. 
a A ee ee: Re rere errr 566 


(50) Receiver will not be appointed because dividends may have been 
illegally declared where liquidation was not desired—receiver 
will not be appointed because capital may be somewhat impaired 
when real property is correctly valued. Kingston et al. vs. Home 
ane SE Cay OE MUROTICR GC Bl.. CISELY 6.occs Sew ccccrcsccescednee nes 545 


(B) MUTUAL COMPANIES. 


(54) Officers of bank are held to strict accountability in the discharge of 
their official duties. Eland State Bank vs. Massachusetts Bond- 
Pee EM: GO. GE Bho. CAPS be cscs cc rcecsevencsasoeeensbece 144 
(55) County fire company cannot accept a member whose liability may be 
limited. School Dist. No. 8, Twin Falls County, vs. _— Falls 
County Mut. Fire Ins. Co. (Idaho)............+.. geencee SOB 
(64) Where superintendent had taken over company, an appeal by de- 
fendant in its own name and not in that of superintendent was 
improper. Hartigan et al. vs. Casualty Co. of America (N. Y.).. 399 
(67) Proof of death for disappearance could not be made until after seven 
years and no cause of action existed until the beneficiary made 
proofs of death and statute of limitations did not commence to 
run until proofs were made. Connor vs. New York Life Ins. 
> SR a re Cer Ce eT eT TE CET ee ee eC 663 
(68) Insured not estopped from claiming there had been no sale or trans- 
fer by reason of fact that it had brought action to recover balance 
due on purchase price. Columbia Trust Co. vs. Norske Lloyd 
Sag. a a Ws Oo isin 5s ke oS Usd 00 neon ks TR Sae scans ee KES 598 


III. Insurance Agents and Brokers. 


(A) AGENCY FOR INSURER. 


(73) Where company elected to defend suit brought against insured, its 
agent employed to conduct defense was not agent or subagent 
of insured, but was agent of company. Attleboro Mfg. Co. vs. 
Frankfort Marine, Accident & Plate Glass Ins. Co.—Frankfort 
Marine, Accident & Plate Glass Ins, Co. vs. Attleboro Mfg. 
Co. (U0. B.)  ..ccceee PTUETE TEETER TEE EPEAT ee 133 
Statutes enumerated do not fix contractual relations between companies 
and their agents, but were enacted to regulate between companies 
and agents for insuring public. Aetna Life Ins. Co. vs. Kramer 
Ra Os ini 6a! Gee: ba ehh ed 8 us WE 8850 dE EbO Es OO RR E CR ER OSU eb 185 
(74) On the facts stated that contract was made with his wife by the gen- 
eral agent of the company, he was, nevertheless, authorized by 
the company to solicit life insurance. Goldstone vs. Columbia 
SREO. Te STORE CO. COR) cvccvio weve ccwesrseseasaesve ees vesace o @ 
Letter stating terms on which general agents would write insurance 
did not give broker power to write insurance stated and extend 
credit for premiums written. St. Paul Fire & Marine Ins. Co. 
oe Ey eee eee yee ee eee Tea eae eee ay eo 235 
(82) Plaintiff company could not recover premium from insured where agent 
absconded, though agent’s act was done without their approval. 
Travelers’ Ins. Co. vs. Benjamin Douglas Co. (Mich.).......... 636 
(84) Where there was no proof to support the agent’s claim that the con- 
tract was breached by the company, wilfully preventing him from 
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(105) 
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IV. 


(114) 


(115) 


performing his contract, the case should not have been submitted 
under the theory of quantum meruit or damages for breach of 
contract. Midland Operating Co. vs. Miller et al. (Mich.)... 
Where agent not authorized entered into compromise agreement on 
sprinkler loss and insurer denied liability relying upon such pay- 
ment by agent, insured’s right to recover such plea of payment 
was an adoption and ratification of agent’s payment. Maryland 
CORRE ‘CO. WE: GUNN. Clee els ccséiicecuduvdwsvcbadenvedcdnackaws 
As contract of agency contained no provision for duration of fixed 
term, but expressly provided it might be terminated at will 
by either party, fact that company entered into consolidation 
with another did not constitute breach. Wilkinson vs. Inter- 
Southern Life Ins. Co.—Inter-Southern Life Ins. Co. vs. Wilkinson 
Lt ee TE CO Oe CECE COTE OR Ce ee 
Elementary that powers of agents are not governed by any individual 
principle, but are to be interpreted in accordance with general 
law of agency. Fisk vs. Liverpool & London & Globe Ins. Co. 
CINE. 6: 68-0.066 0658665 Keke ree Te EbRehE sande euneee cebuEaaeaneae 
If company had not obtained license, and is not subject to process 
authorizing service on commissioner or officer. it is subjeet to 
service under statute relating to process on foreign corporations 
in general and is protected by statute of limitations. State ex 
rel, = et al. vs. United States Fidelity & Guaranty Co. et al. 
CW. GD ncndacthnanks<tass db cardddecudssrane cuacelesennanenseaaee ae 
Fact that agent to whom company intrusted defense of action against 
insured was an attorney at law does not relieve company from 
liability to insured for his negligence. Attleboro Mfg. Co. vs. 
Frankfort Marine, Accident & Plate Glass Ins. Co.—Frankfort 
7s Accident & Plate Glass Ins. Co. vs. Attleboro Mfg. Co. 
( TP nbidesceuashenens Casehicesbancenesas eeces cceespeeves 
A life company, by its violation of statute, may not absolve itself from 
liability on contract that it has authorized or ratified. Gold- 
stone vs. Columbia Life & Trust Co. (Cal.).........506. eecces 
Uncommunicated understanding of insurer’s agents that policy had 
been delivered was in force and fact that after fire adjuster 
entered into negotiations looking to settlement, could not be con- 
strued as delegation of authority by agents to brokers to deliver 
policy, contrary to terms of letter sent with policy. St. Paul Fire 
& Marine Ine. Co. Va. Gartier (TOR) «oo ccccccdcctesvccucsaseecs 
Knowledge of agent will bind principal. Mutual Aid Union vs. Black- 
WOE CMON cc xbc cee e een ash WCCCRASD AES OREER SO CR ROE RRO Ke ean 
Knowledge of agent is imputed to company. Globe & Rutgers Fire 
Fam. Co; Wi TRAMBIGR GEOG Jo ncc ccc cccattccccencsvenscssvces 


AGENCY FOR APPLICANT OR INSURED. 


Retention of commission by independent broker does not constitute 
him agent of insurer. Solomon vs. Federal Ins. Co. (Cal.)...... 
Action on policy, different from that applied for and issued in fraud, 
not barred until two years after fraud is discovered. Hammond 
vs. Western Casualty & Guaranty Ins. Co. et al. (Kan.).......... 
As number of defendant’s vessels might vary from time to time and 
as plaintiff was to have business of insuring such vessels subject 
to approval of rates, contract was not one to be performed within 
a year. Harper Transp. Co. vs. Johnson & Higgins (U. S.)...... 
Defendant dealing with company through its agent is not liable to 
latter for services in procuring policy, though defendant after- 
wards returned policy to agent. Angstreich vs. Beck (N. Y.).. 
Where agent wrote false answers material to risk into insured’s ap- 
plication, after delivery of policy it was insured’s duty to notify 
company of the fraud that had been attempted by agent and, 
by silence, he fraudulently approved of agent’s act and com- 
pany was not liable. Goldstone vs. Columbia Life & Trust Co, 
CED  kdcdduneds enns ctanteceeee sasneesehenenoeukes cn enes 
Where insured accepted and retained policies ‘calling for greater pre- 
mium than agreed he ratified agent’s act. United States Fidelity 
& Guaranty Co. va. Kaufman (N. ¥.) cccscccccccscccccccsccsess 


Insurable Interest. 


Any person competent to contract may lawfully procure insurance 
and designate as beneficiary any one whom he may choose, 
though not related. Burdette vs. Columbus Mut. Life Ins. Co. 
CWE. Weed Aéedvadecdecchescaseeuetnne ceneae Gass necabebevenanane 

As husband has no insurable interest in separate property of wife, 
contract issued to him is void and unenforceable. St. Paul Fire 
& Marine Ins. Co. vs. McQuary (TexX.).........0.00. eneaddnes 

Person has insurable interest if he receives benefits or by. ‘destruction 
will suffer loss. Plum Trees Lime Co. vs. Keeler (Conn.)...... 

Married woman who constructs with own funds house on lot belonging 
to husband with his agreement to convey has insurable interest. 
Hawkins vs. Southwestern Mut. Fire Ins. Co. (W. Va.)........ 

Where record title to homestead is in husband, wife residing with him 
has insurable interest. State Mut. Ins. Co. vs. Green (Okla.). 
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If holder of interest in property will suffer direct pecuniary loss he may 
indemnify himself by insurance. Crossman vs. American Ins. 
Co. of Newark. N. J. (Mich.) 592 

Simple contract creditor without lien has no insurable interest. North- 
western Nat. Ins. Co. vs. Southern States Phosphate & Fertilizer 


Co. ENGR 6 eo en ROR S Rk Se a 0 SON cic eo AE Oo eau bare war eee 457 
(116) Trust company had insurable interest in life of manager of department 
who was also director and received one-half profits of his de- 
partment. American Trust Co. vs. Life Ins. Co. of Virginia 
Ne | er re ee ere Te rere ee eer eer 183 
Foster daughter may lawfully procure insurance and make foster 
mother beneficiary. Burdette vs. Columbus Mut. Life Ins. Co. 
CEs SEP tae ons 





(119) When policy partakes of nature of wagering contract it ceases to be 
enforceable. Burdette vs. Columbus Mut. Life Ins. Co. (W. Va.). 575 

Policies taken out without interest are void as contravening public 
policy. Crossman vs. American Ins. Co. of Newark, N. J. (Mich.). 592 


Vv. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

(124) Certificate issued was life insurance contract upon co-operative or 
assessment plan. Sauerbrunn vs. Hartford Life Ins, Co. 
a. * Aer W0-A.0 8.016.080: 0.0 Anns 6-866 ennesecreccssccccs, BS 

(125) Where by express terms of policy both insurance money and loan and 
surrender values were payable in New York, the law of New York 
governs the rights of the parties and if there is no decision in 
Pennsylvania precisely in point, court should follow a New York 
precedent. McGowin vs. Menken (N. Y.)...ccccsccscesccccesee 16 

Where policy limiting time to sue to one year was made in another 

jurisdiction which recognized such limitation as valid, it will 
be enforced in this state. Union Cent, Life Ins. Co. vs. Barnes 





WUUNGD  -are-ao eth 4's Shines deere ease bd aaa RTO Oth aa eee ices nine ech ian ae 
Certificate was made in Missouri and was governed by laws of that 
state. Iowa State Traveling Men's Ass’n vs. Ruge (U. S.)...... 471 


Statute requiring all policies to have copy of application attached to 
them has no extraterritorial effect and does not apply to Wyoming 
contract. New ‘ork Life Ins. Co. va. Long (KY.)...ccscccccseces 

Where there is no evidence of law of either New York or North 
Carolina introduced, policies must be treated as contracts of in- 
surance at common law. Eaton vs. Globe & Rutgers Fire Ins. Co. 
fo ree eee Re EE ee ee CTE Pee 194 

(136) When policy is regularly issued and left with agent issuing it, a banker, 
for safe keeping, this constitutes delivery and agent of insurer 
thereby becomes agent for insured for custody of policy, and 
insured is bound to know conditions and terms thereof. Riley 
VE. ABCnG FOS. CO, CW. VE) es cscessccecevvevesaness cosvesosesee LOS 
(128) Evidence in action for negligently failing to sue accident policy justi- 
fled verdict for defendant Glendy vs. National Travelers’ Bene- 

















ae A: SEO! 54 0 5.050 ce cats KAD Vea eee ee Reema 364 
(129) If agent be authorized by insured to keep property covered in stipulated 

sum, notice to such agent of cancellation of policy is sufficient 

to authorize him to write or procure another policy as sub- 

stitute for one canceled. Hollywood Lumber & Coal Co. et al. 

vs. Dubuque Fire & Marine Ins. Co. (W. Va.) ~- 289 
(130) Party cannot recover judgment against company on mere application 

for policy. Wacker vs. Globe Fire Ins. Co. of Huron, S. D. 

I Pe ca ea Dae Re SESS TULA SKN SRS eC Fe ob eure Wace Maas gle aes 233 


(133) Section 1616, is applicable to bonds or guaranty contracts issued by 
defendant. Pearson, Superintendent of Banks vs. United States 
UmOray Gt SPORRGREY COL “CRIED 66060560 hee vee b cb veeeenee nes 724 
(134) Substitution of one policy is intrinsically fiduciary and necessarily 
calls for protection, good faith and full disclosure on part of 
insurer. Myler et al. vs. Fidelity Mut. Life Ins. Co. of Phila- 
ED RUD «Vinny ore bad oe Se win Cae aly 50d Oe oh as OO Baio e eaeeele 572 
(136) Where premium was paid, receipt issued, stating policy was sub- 
sequently issued shouldbe in force from that date, though in- 
sured never received it. Lombard vs. Columbian Nat. Life Ins. 
Co. (Utah) 
Condition that applicant must be alive and in sound health when policy 
is delivered is not void for indefiniteness. Life & Casualty Co. 
I, . 05's wee ek oak Kane eae oue Se Re Ora Swe a eee 266 
Where agent is also agent of insured and cancellation notice is given 
him by insurer and another policy procured by agent. substitute 
policy will become effective. Hollywood Lumber & Coal Co. et al. 

















ve. Dubuque Fire & Marine Ins. Co. CW. VB.) .ccccrccccscsccess 239 
Where applicant died while policy was still in the hands of local agent, 
insurer was not liable. Missouri State Life Ins. Co. et al. vs. 
MOE. Soiree a es bi iwi Aine Reve MILB eM Aiete lo: Wie kb Ok eee 6a eo 0d 169 
Delivery of policy in absence of fraud is conclusive against insurer. 
American Trust Co. vs. Life Ins. Co. of Virginia (N. C.)........ 183 


Only requirement as to health is that applicant shall be in same con- 
dition of health when payment of first premium on policy is 
made. Massachusetts Mutual Life Ins. Co. vs. Boswell (Ga.).... 302 


(12) 


(138) 


Topical Index. 


Uncommunicated understanding of insurer’s agents that policy had 
been delivered was in force and fact that after fire adjuster 
entered into negotiations looking to settlement could not be con- 
strued as delegation of authority by agents to brokers to deliver 
policy, contrary to terms of letter sent with policy. St. Paul 
Fire & Marine Ins. Co. vs. Garnier (Tex.).... 

Contract was complete when application was accepted, policy issued 
and mailed, no manual delivery being required. House vs. 
Davis (Ark.) 

Though agent never parts with policy receipt by him of same to 
unconditionally delivered is tantamount to delivery. Metropolitan 
Life Ins. Co. vs. Thompson (Ga.) 

One who accepts policy is presumed to know terms and limitations. 
Gagne vs. Massachusetts Bonding & Ins. Co. (N. 

If time of payment is extended, note must be paid within that period 
and propositions made by company must be accepted before they 
are binding. Selman vs. Manhattan Life Ins. Co.—Manhattan 
Life Ins. Co. vs. Selman (Ga.) 

As a matter of law. there was no payment of first premium. 
Southeastern Life Ins. Co. (S. C. 

Policy did not take effect by reason of fact that R. was not in good 
health at time it was received. Rathbun et al. vs. New York 
Life Ins. Co. (Idaho) 

Payment in advance of first premium is not necessary to validity. 
Metropolitan Life Ins. Co. vs. Thompson (Ga.) ‘ 

Substitution of one policy is intrinsically fiduciary and necessarily 
calls for protection, good faith and full disclosure on part of 
insurer. Myler et al. vs. Fidelity Mut. Life Ins. Co. of Phila- 
delphia (Okla.) 

No contract of insurance can be written under authority granted in 
statute subrogating injured employee to all rights of employer. 
Verducci vs. Casualty Co. of America (Ohio) 

Insured is entitled to change beneficiary where reserved. 

Carpenter (Mass.) 

Where insured’s receipt stated policy would be sent by mail, if not re- 
ceived in fifteen days to notify company, he would be estopped 
from denying issuance if he did not within such time notify 
company he had not received policy. House vs. Davis (Ark.). 

Insured and beneficiary were bound by warranties though application 
was not signed. Wells vs. Great Eastern Casualty Co. (R. I.). 

Contract was authorized by statute and was not, so far as pleadings 
show, forbidden by articles of incorporation. Trost vs. Delaware 
Farmers’ Mut. Fire Ins. Co. (Minn.) 

Where policy provided no erasure of change should be valid unless 
endorsed by officers and change so made was accepted by insured, 
if insurer stands on policy, insured cannot question validity of 
contract accepted. Pacific Coast Casualty Co. vs. Industrial 
Acc. Commission (Cal.) 

Policy having after date thereof been delivered, became effective and 
binding on and after April 30, 1913, notwithstanding payment 
was at later date. Donahue vs. Mutual Life Ins. Co. of New 
York (N. D.) 

The charge was error. It was not shown that agent was a general 
agent of company, but special agent with limited authority. 
His statement in writing that first premium had been paid, if 
in fact it had not been paid, did not alter that part of policy by 
which payment of first premium was made a condition precedent 
to liability of insurer. Metropolitan Life Ins. Co. vs. Thompson 
(Ga.) 

Where holder of policy containing false statements material to risk 
fraudulently inserted in application by agent died within four 
months without repudiating agent’s fraud to insurer, such delay 
was fatal to recovery. Goldstone vs. Columbia Life & Trust 

Though substituted policy may have been procured by agent un- 
authorized, his unauthorized act may be subsequently ratified by 
his principal. Hollywood Lumber & Coal Co. et al. vs. oe 
Fire & Marine Ins. Co. (W. Va.) A 

Insured would be entitled to recover without reformation on thoney 
that insurer was estopped from asserting avoidance by trading 
beyond limits defined by marginal clause. Reynolds et al. vs. 
Canton Ins. Office. Ltd., of Hong Kong, China (Wash.) 

When agent knew necessity of concurrent insurance and without 
knowledge or consent of insured attaches slip fixing limit, policy 
if necessary will be deemed reformed. McPherson Mercantile 
Co. vs. Reliance Ins. Co. of Philadelphia et al. (Kan.).. 

Even though. policy has expired. action for equity will reform policy. 
Overland Southern Motor Co. vs. Maryland Casualty Co. (Ga.).. 

Court committed no error in reforming policy’s location from Block 5 
to Block 51. State Mut. Ins. Co. vs. Green (Okla.)............ 

Insurance policies having cash surrender values pass to _ trustee 
though naming persons other than bankrupt as beneficiaries 
where bankrupt was given absolute right to change beneficiary 
without consent of beneficiary. Cohen vs..Samuels (U. S.).... 


(13) 


641 








Insurance Law Journal, Vol. 50. 





(144) 


(145) 


(B) 
(146) 


Substitution of one policy is intrinsically fiduciary and necessarily 
calls for protection, good faith and full disclosure on part of 
insurer. Myler et al. vs. Fidelity Mut. Life Ins. Co. of Phila- 
I LD. 5 pn duois webs NHERShin< dG ¥ daw a Res whom hewne & 

Promissory note given by insured for premium providing for termina- 
tion of all rights. State Life Ins. Co. of Indianapolis, Ind., vs. 
ME itt cach OKPERE RPA D DATA RO ERSDES GREASE DOROESD Sb ERE RO 

Where insured attempted reduction of amount of policy and became 
insane before completion of negotiations there was no abandon- 
ment. National Life Ins. Co. of United States vs. Eggleston 
Te EE Oe re ee Ere 

Where insured purchased property from defendant’s agent, he had right 
to rely on agent’s promise he would keep policies renewed—fact 
that payment was not exacted immediately upon issuance of 
renewal did not render oral contract void. Struzewski et al. vs. 
ee ee, OO, Ph so tane dk bN OAs 55 40A5 04 Ged 60H U RS 

Renewal did not constitute separate bonds. Pearson, Superintendent 
of Banks vs. United States Fidelity & Guaranty Co. (Minn.).... 

Clause regarding discovery and date of bringing suit is not extended by 
the renewal, but action for defalcations occurring within term of 
original bond must be brought within one year from termination 
of such bond. Ladies of Modern Maccabees vs. Illinois Surety 
Sk MIN Ga Ge fo aes So uwta's sh & Soe cata oh 4a BTSs. > Sim Oo WLR Ow kee 

That misrepresentations were made in original policy and that policy 
sued on was a renewed policy is immaterial. Solomon vs. Federal 
Ss MA SSRN WHEE S COb SS eN NEAR RES edd aT OES REEE SED ERE MES > 


CONSTRUCTION AND OPERATION. 


Contract should be construed, if possible. so as to avoid forfeiture. 
Royal Exchange Assurance of London vs. Thrower (U. 8.)...... 
Forfeiture provisions are strictly construed against insurer. Terminal 
Ice & Power Co. vs. American Ins. Co. (M0.).......ceececeeees 
Policy susceptible of two constructions will be construed in favor of 
insured. Hurst Home Ins. Co. vs. Deatley (Ky.)....... eoveses 
Policy insuring lessee against loss to leasehold, construed under same 
rules of construction applicable to ordinary fire policies. Kahn 
et al, vs. American Ins. Co. et al. (Minn.)............. eeseccsec 
Mortgagee clause creates independent contract of insurance for 
separate benefit of mortgagee. Fire Ass’n of Philadelphia vs. 
Evansville Brewing Ass’n (Fila.)........e.eeeeeee0. Ceeresevccesce 
If there is any ambiguity, policy should receive construction favorable 
to insured. Moore vs. General Accident, Fire & Life Assur. Corp., 
RAMOS (CH. Gs) cccavccnccss EE ETE Perera Poe eee ee 
Considering application, certificate and by-laws as one instrument, it 
should be construed most strongly against insurer. Pledger vs. 
Business Men’s Acc. Ass’n of Texas (Tex.)......... cheese 
Court not warranted in broadening liability by writing in words, where 
natural meaning employed is unambiguous. Weil vs. Globe In- 
a a TT ee ee Te ET CUE Te ee ee 
Provision as to amendment of by-laws regarding discharge of firearms 
and eyewitness ambiguous and construed against company. Iowa 
State Traveling Men's AGN VE. BUSS (U. Bid rccccceccccvcscces 
Policy provision insuring against loss of hand by complete severance 
at or above wrist is not uncertain or ambiguous. Hardin vs. 
Continental Castalty Co. (TOK.)..cccccscccccnccsccrecvnececccces 
Construction working forfeiture will not be given unless no other per- 
missible from language used. Columbia Trust Co. vs. Norske 
(ee a a a? ae errr er eee er eee ee ee ee ee 
Construction of policy to be ascertained from whole instrument, nature 
of property, etc. Taylor vs. Northwestern Nat. Ins. Co. (Cal.).... 
If clause ambiguous, that construction which would give full effect to 
the policy will be adopted. International Travelers’ Ass’n vs. 
EGE 56 oo Wane MOREA NORA LESNAR EEN ERO ERS Ree Re eRe 
Policy will be construed most strongly against company. O’Leary vs. 
&. Paul Fire & Marine Imes. Co. (TOK.). ..cccccccencsccvcvccces 
Rule that insured is entitled to most favorable construction does not 
apply to ambiguous policy. Dunn vs. Standard Life & Accident 
ee rere ete eee ee eee eo ee 
Schedule bond insuring managers of retail grocery stores in four 
different states was fidelity bond and must be construed as insur- 
ance contract. Co-operative Stores Co. vs. United States Fidelity 
Guaranty Co. et al. (TOMM.) 2... cccccccccccrccvescscccnsssececs 
Policy construed in favor of insured and covered separator, though at 
time of loss it was not in store. Trost vs. Delaware Farmers’ Mut. 
Wie BG, GO. CHAM) cc cece ec nssnsecescuseasevesvsrevessesse 
Employer’s indemnity policy containing ‘‘no action’’ clause not in- 
consistent nor ambiguous so as to require construction against 
insurer. Most vs. Massachusetts Bonding & Ins. Co. et al. (Mo.). 
Condition that would defeat policy must be expressed, or 80 clearly 
implied that it cannot be misconstrued. Springfield Fire & Marine 
Ins. Co. vs. Griffin—Franklin Fire Ins. Co. vs. Same—Pheenix Ins. 
Co. of Hartford vse. Same (OkIa.)... 1... cece ccc cccccccsccens 
Dentist’s liability policy was not ambiguous and its language must be 
given the legal and ordinary meaning. Betts vs. Massachusetts 
Bonding & Ins. Co. (N. Ji). cccccecceccrcescesceecvesevcseees ee 
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188 


283 


588 


58 
65 
99 


106 


109 


117 


698 


482 


598 


496 
402 


Topical Index. 


Since contracts are usually prepared by insurer,. courts give liberal 
interpretation in favor of insured. Globe & Rutgers Fire Ins. 
Co. vs. Hamilton (Ind.) 

That construction most favorable to insured must be adopted. 
vs. Loyal Protective Ins. Co. (Mo.) 

Company had authority under statute to insure separator when 
operation, plaintiff paid the required premium and assumed 
liability which attaches to a member of a mutual company. Trost 
vs. Delaware Farmers’ Mut. Fire Ins. Co. (Minn.) 

Life policy is to be interpreted as other contracts. except that doubtful 
words and phrases are to be construed in favor of insured. 
American Trust Co. vs. Life Ins. Co. of. Virginia (N. C.) 


Contract is completed at place where policy is delivered and first 

enone City of one vs. New York Life Ins. 
o. (La ar . e8ees 

Provision for standard policies and ‘that on cancellation unearned 
premiums shall be returned is a condition precedent to cancella- 
tion, not being arbitrary or unreasonable or working a hardship 
on insurer. Continental Ins. Co. of New York vs. Perry—Con- 
tinental Ins. Co. of New York et al. vs. Same (Tenn.) 

Where policy excepts liability for loss of patterns, unless specifically 
assumed, rider states risk on all appurtenances, apparatus, and 
supplies used in insured’s business liability was specifically as- 
sumed. the patents being appurtenances. Bertine vs. North River 
us. Co. €N.. ¥.) . 

Provision on back of policy was sufficiently referred to in body thereof 
to make it part of contract. Taylor vs. Loyal Protective Ins. 
Co. (Mo.) 


Report of medical examiner is to be construed most strongly against 
insurer for whom it is prepared. Baer vs. State Life Ins. 
Co. (Pa.) ecocecesvee 

Application becomes part of policy. International Travelers’ Ass’n vs. 
Votaw (Tex.) 

Where liability policy did not refer to application, did not recite 
was issued in consideration of representations, such application 
could not be considered in constructing contract. Maryland 
Casualty Co. vs. W. C. Robertson & Co. 

Statute—entire contract—as last mentioned act relieves industrial com- 
panies from necessity of attaching applications to _ policies, 
chapter 441 does not require application to be attached to 
industrial policy. Life & Casualty Ins. Co. vs. King (Tenn).... 


Section 9510 General Code must be construed with section 9510-1, Page 
& A. in determining provisions that may be written in ee 
contracts. Verducci vs. Casualty Co. of America (Ohio). 

Where company agreed to furnish copy of by-laws to insured ‘and 
failed to do so, he was not bound thereby. International Trav- 
elers’ Ass’n vs. Powell et al. (Tex.) 

Applicant agreed only to amendment germane to contract not 
impairing vested rights. Iowa State Traveling Men’s Ass’n vs. 
Ruge (U. S.) 

Persons entering into dentist’s indemnity insurance will be presumed to 
have full knowledge of legal effect of their acts. Betts vs. Massa- 
chusetts Bonding & Ins. Co. (N. J.) 

In absence of contrary evidence it should be assumed that duties * of 
general manager and assistant were same. International Trav- 
elers’ Ass’n vs. Votaw (Tex.) 

Life policy is contract between insured and insurer. 

Co. vs. Life Ins. Co. of Virginia (N. C.) 

Policy was an “indemnity policy” and was not general liability policy. 
Most vs. Massachusetts Bonding & Ins. Co. et al. (Mo.) 

Shed was covered by term “additions adjoining and communicating” 
though not structurally connected. Taylor vs. Northwestern Nat. 
Ins. Co. (Cal.) 

4) Word “supplies”? cannot be held to cover benzine, although necessary 
to conduct of business. Ertischek vs. New Hampshire Fire Ins. 
Co of Manchester (N. 

“Additions” as used meant any and all buildings on premises and as 
agent wrote policy with that knowledge it was imputed to com- 
pany. Globe & Rutgers Fire Ins. Co. vs. Hamilton (Ind.) 

So-called liquor room in building attached to brick wall of main 
building was part of building described in policy. Violette vs. 
Queen Ins. Co. (Wash.) 

Rights of holders of tontine policies are measured by contract of each 
policyholder with insurer. Eberhard et al. vs. Northwestern 
Mut. Life Ins. Co. (U. 

If a binding contract had been otherwise consummated the time for 
commencement of risk had arrived when insured met death. 
Metropolitan Life Ins. Co. vs. Thompson (Ga.) 

No liability for death occurring after date of term policy, as dura- 
tion was fixed in clear and unambiguous language. Talbot vs. 
Union Cent. Life Ins. Co. (U. S.) 

Provisions limiting losses to those discovered within six months after 
employees ceased to occupy their positions and within six months 
after expiration of bond and requiring suit to be brought within 
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one year after termination of bond are valid and enforceable. 


Ladies of Modern Maccabees vs. Illinois Surety Co. (Mich.).... 283 

(179%) No right or revocation reserved, beneficiaries were intended to have 
permanent trust so that neither insured nor assignee could bor- 
row upon policies to their full loan value. Caplin vs. Penn 
ee DO Rec ae ee ee ee ee 420 

VI. Premiums, Dues and Assessments. 

(181) If insured gave notice to terminate agent’s oral contract to keep re- 
newed three year policy after issuance of renewal policy, insurer 
would be entitled to its premium thereon. Struzewski et al vs. 
Tere ware: Fee. CO, Ce. Zikecpesce tester enewensnus 451 





(182) Mortgage clause is not an absolute agreement on mortgagee’s part to 
pay premium, but merely makes such payment a condition to 
recovery. Home Ins. Co. vs. Union Trust Co. (R. 1.) 222 
(186) Payment of premium by note may be absolute or conditional. Farmers’ 
& Merchants’ Mutual Life Ass’n vs. Mason (Ind.)...........++0% 
(187) Agreement to rebate being illegal and void note given in further 
is itself illegal and void. Jones vs. Crawford et al. (Ga.).... . 566 
(191) Company has no right to make assessment for future death losses. 








Jonnson vs: Hartford Life Inge. Co. CRO.) ...cvccevieccssccvcceve 432 
VII. Assignment or Other Transfer of Policy. 
(203) Where no right of revocation or change of beneficiaries reserved assign- 
ment will not invalidate. Caplin vs. Penn Mutual Life Ins. 
Ss | BOR! aS y6di5 ehh S856 5 OLN Soe ORE eA She Wha Sedo) 816) eo eek eeu 420 
(207) Where bank had mortgage on boat and before suit was brought as- 
signed to plaintiff all its interest, provision against assignment 
did not apply. Reynolds et al. vs. Canton Ins. Office. Ltd., of 
See ees I COIN a vi 6-0-5 0:8 6: Sain 6 aeRO Se oe RRR OR ERK eee 696 





(208) Contract to be binding must be in writing. Northwestern Nat. Ins. Co. 
vs. Southern States Phosphate & Fertilizer Co. (Ga.).......... 457 
(213) Mortgage loss payable clause containing stipulation to pay named 
mortgagee to extent of his interest does not amount to assign- 


ment of policy. Northwestern Nat. Ins. Co. vs. Southern States 
ney 1 Sr RE SOT SMUD. 6 a bin 0d as Wile 6 0b S9-4ok 0 ue eee 457 
Assignment passed interest in policy only to children of second mar- 
riage. 3rown et al. vs. Aetna Life Ins. Co. et al. (N. C.).... 669 
The assignment as made out was to secure the then existing indebted- 
ness of the husband to the bank. Edwards vs. Jefferson Stand- 





ard Life Ins. Co. (N. C.) 
(215) Purchaser of property is not entitled to indemnity provided by policy 

unless it has been assigned to him with insurer’s consent. 

Springfield Fire & Marine Ins. Co. vs. Boon (Tex.).......... oe, aOe 





VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


(226) Although two parties are necessary to make a contract and one may 
cause breach, consent of both is necessary to rescind or cancel 
unless contrary provision exists in contract. American Trust Co. 
vs. Life Ins. Co. of Virginia (N. C. ) 183 


Cece reece seer es reseeeesece °o 





(229) If agent be authorized by owner to keep property insured, notice of 
cancellation to agent is sufficient. Hollywood Lumber & Coal Co. 
et al. vs. Dubuque Fire & Marine Ins. Co. (W. Va.)............ 239 
Notice definitely informing insured that cancellation was made _ is 
effective though from. such notice and previous one it would be 
understood that company elected to rescind on ground of non- 
payment of premium and though it had in fact been paid. 
Wing Chung Long Co. vs. Prussian Nat. Ins. Co. (Cal.)........ 456 
Provision requiring insurer to give written notice on tendering return 
premium before cancellation was for benefit of insured and could 
be waived by him—statutory provisions for benefit of individuals 
may be waived. Kilsea vs. Phoenix Ins. Co. et al. (N. H.).... 330 
(230) Where plaintiffs failed to present evidence of return of policy as re- 
quired, court properly granted nonsuit. Kazarian Bros. vs. 
Providence Waltimpton ie. Co. (Bi. E.devccwvescccsvtvcrscesscse 345 
Insurer could not have canceled without tendering unearned premium. 
Dubinsky vs. Hartford Fire Ins. Co. of Hartford, Conn. (Mo.).... 436 
Where premium has not been paid return thereof is not a condition 
precedent to right to cancel. Hollywood Lumber & Coal Co, et 
al. vs. Dubuque Fire & Marine Ins, Co. (W. Va.)......-ccseceees 239 
(232) Where tornado policy provided for instant cancellation on request of 


insured, such request was cancellation on the instant, even if 
insurer absolutely refused to permit cancellation and mere fact 
that insurer retained more than enough of unearned premium 
did not continue policy in force. Johnson & Stroud vs. Rhode 
oe OR Pe Oe eee ee ee ee eee ese S93 
Mere notices of cancellation and tender of premiums did not cancel 
contract and if insured failed to institute action within time 
allowed by clause policy remained in force. American Trust 
Co. vs. Life Ins. Co. of Virginia (N. C.) 183 


(16) 





Topical Index. 


(234) Holder of policy by procuring other policies did not acquiesce In 
cancellation, unless he had knowledge thereof. venice vs. 
Hartford Fire Ins. Co. of Hartford. Conn. (Mo.) 

(235) Evidence sufficient to warrant jury finding that insured waived. written 
notice of cancellation and right to tender of return premium. 
Kelsea vs. Phoenix Ins. Co. et al. 

Where insurer imposed on itself a duty by sending notice of cancellation 
by mail it was incumbent upon it to show it complied in address- 
ing notice in language which itself selected and adopted. Hughes 
vs. Royal Indemnity Co. (N. Y. 

(237) If within time limited by incontestability clause insurer refuses to 
perform life contract, insured may recover just value of policy 
or sue in equity to have policy declared in force or tender 
premiums and recover amount payable at maturity. American 
Trust Co. vs. Life Ins. Co. of Virginia (N. C. 

Requests refused were not appropriate to issues presented or else were 
so involved as to be doubtful help to jury. Pearson, Superin- 
tendent of Banks vs. United States Fidelity & Guaranty Co. 
(Minn.) 

Note for premiums repudiated, beneficiary cannot recover. 
vs. Our Home Life Ins. Co. (Fla.) 

Insured may not have policy cancelled and premiums returned after 
30 years because of having mistakenly made policy payable to 
wife. Hayes vs. Penn. Mut. Life Ins. Co. et al. (Mass.). acéese. Gee 

Substitution of one policy is intrinsically fiduciary and necessarily 
calls for protection, good faith and full disclosure on part of 
insurer. Myler et al. vs. Fidelity Mut. Life Ins. Co. of Phila- 
delphia (Okla.) 

Action to reform certificate insuring on ‘‘coal’’ by substituting 
including freight,.’”’ held to require cancellation of werviioate. 
Cox vs. C. G. Blake Co. et al. (N. Y.) 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 


GROUNDS IN GENERAL. 


Requests refused were not appropriate to issues presented or else were 
so involved as to be doubtful help to jury. Pearson, Superin- 
tendent of Banks, vs. United States Fidelity & Guaranty Co. 
(Minn.) 

Fraudulent misrepresentation avoiding fire policy must have been 
knowingly false, have misled insurer, and increased risk. Waller 
va. City of New York Ine CO. (OFG) cc cccweccevccncencssetasevcs 

Agent acting in conjunction with insured to perpetrate fraud will vitiate 
certificate. Mutual Aid Union vs. Blacknall (Ark.) ‘ 

Where letter sent with policy by agents to brokers showed they were 
not willing for policy to take effect until furnished with addition- 
al information, reply by brokers with consent of insured’s son 
was not supplemental to written application and intentional 
fraud perpetrated therein would defeat recovery. St. Pauli Fire 
& Marine Ins. Co. vs. Garnier (Tex.) 

Intentional falsehood necessary to avoid polic 
politan Life Ins. Co. (N. J. 

Statements shall be deemed representations and not 
vs. Prudential Ins. Co. of America (N. 

Effect of false statements amounting to fraud to avoid contract not 
dependent on fact that they were made by person suing on policy 
or with his knowledge. Pacific Mut. Life Ins. Co. vs. Hayes 
(Ala.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Where suppression of facts arises from fraud, mistake, negligence or 
accident, policy may be avoided on ground that insurer had been 
deceived and not that insured has intended to deceive. Cox vs. 
Cc. G. Blake Co. et al. (N. Y. . 

Misdescription of automobile as having been made in 1909 when it was 
made in 1907 material breach. Solomon vs. Federal Ins. Co. 
(Cal.) 

Where value of automobile is misstated it precludes any consideration 
of materialty of breach. Solomon vs. Federal Ins. Co. (Cal.).... 

One who procures policy by fraud cannot invoke benefits of statute. 
St. Paul Fire & Marine Ins. Co. vs. Garnier (Tex.) 

Representations that barn was worth $5,000 and that another com- 
pany would have insured it for $4,000 were material. St. Paul 
Fire & Marine Ins. Co. vs. Garnier (Tex.) 

Acceptance of policy was equivalent to declaration “of unconditional 
ownership. Terminal Ice & Power Co. vs. American Fire Ins. 
Co. (Mo.) coceccces 

Party in possession under partly performed contract for purchase of 
realty is sole and unconditional owner. Waller vs. City of New 
York Ins, Co. (Ore.) 8. Kone ew eee otennce we 
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Policy which is void as to assured owner, because of breach of un- 
conditional ownership, may nevertheless be valid as to mort- 
gagee, when mortgagee clause in usual form is attached to policy. 
Fire Ass’n of Philadelphia vs. Evansville Brewing Ass’n (Fla.). 

“Property” means property in fact protected by policy. Tebeau vs. 
ewe ar Cemeere ere TMG, TO. CHG) a cccc cc tede db dee veensacc-e 

Where plaintiff had ownership of entire equitable title, at time of writ- 
ing insurance and at time of loss, in absence of ghowing of 
fraud, her ownership was sufficient to satisfy requirements. Brown 
vs. Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.)........ 

One who verbally without deceit applied for policy no inquiry being 
made as to title was not required to show exact condition. Cross- 
man vs. American Ins. Co. of Newark, N. J. (Mich.)...........-. 

(285) Fact that assureds stated that they did not operate steam railroad, 
side track, etc., whereas they did operate “dinky”? steam loco- 
motives, was a misrepresentation of fact material to risk and 
—* the policy. McCullough et al vs. Georgia Casualty Co. 
CMAMNR.) a cccvcccscecces cree eee rr ee ee ern 

Employer not precluded from recovery. though employee had in fact 
been in default when certificates were made. St. Louis Police 
Relief Ass’n vs. American Bonding Co. of Baltimore (Mo.)...... 

Fact that because of added duties as cashier, paying teller was subject 
to greater temptation immaterial to question of liability of in- 
demnitor for dishonesty in capacity as teller. Where bond states 
obligations assumed by indemnitor were ‘‘accepted upon faith of 
statements of employer,” they were not made part of the contract. 
Alabama Fidelity & Casualty Co. vs. Alabama Penny Sav. Bank 
MRM era gai 008 viksp pig bik 4)b ALE 5.0.9 6a, bra B16 978 OE Sipe REO Reb ele iia be 4ei0.e 

Company not liable on treasurer’s shortage where misstatement of 
suposed audit was made. Mutual Loan & ane Ass’n of 
Chambersburg vs. National Surety Co. (Pa@.).......cesceecescees 

(286) Negative answer to question whether any other company had declined 
risk is correct, although an application had previously been 
refused by a concern because it did not write that kind of in- 
surance. Liverpool & London & Globe Ins. Co., Ltd., of Liver- 
pool, BASMME, VA, FRSTOR. Gt Bl, CAPE) ccccnccscccscccescvcens 

(288) Code does not require that the matter represented should be one that 
contributed to death of insured to make policy invalid. Mutual 
Life Ins, Co. vs. Dibrell (Tenn.). B60: acd 6 # OR Oni Oe 09. 6.019186 

Insured’s statement that property had “been” insurea in another com- 
pany, that he did not know whether policy was still in effect, 
does not invalidate a policy prohibiting other insurance. Work- 
man vs. Royal Exchange Assurance (Wash.)........e..eeeeeeees 


(C) MATTERS RELATING TO PERSON INSURED 


(291) Representations were false, material and vital to risk. Metropolitan 
eR ee es See ere err ree er ore 
Finding of fact of willful untruth vitiates policy which was procured 
by fraud. Duff vs. Prudential Ins. Co. of America (N. J.)........ 

It appeared that insured from Hodgkin’s disease, which he ‘knew he 
had when examined by agent when policy was issued, but failed 

to give this information and policy was void. Life & Casualty 
seta Gs RL a ia 62. 3b Gio: 4v5cy 6 DIGATES AG BOR ERAS RPGR A 68 

If insured after applying for policy was informed that he had 
Bright’s disease and concealed same, policy was void. United 
States Annuity & Life Ins. Co. vs. Peak (Ark.)......ccccccccces 
Failure to fill in answer amounts to definite statement that assured had 
had no such disease. Guarraia vs. Metropolitan Life Ins. Co. 


CME aie eds 562.0 Bee Rae EES RASA nE Vale ee o6S Skee eek be cee meee 
(292) False answer in regard to alcoholism voided policy. Doherty vs. Mutual 
Fae Es Gls Oe POO ROU Cie, Bien 5:5 65.009. 005.06 ot On. 4 a uedese6 


Where burglary policy specifically stated where house was located giv- 
ing name of road, etc., cancellation notice mailed to town was 
not in compliance with policy. Hughes vs. Royal Indemnity 
RAs) NO MRE Su Maa keh e Neth Ob Pee oh eke b wad Oe RE OAS ERE pace ars 

All parts of certificates should be construed together. Farmers’ & 
Merchants’ Mutual Life Ass’n vs. Mason (Ind.)............00% 

96) All parts of certificates should be construed together. Farmers” & 
Merchants’ Mutual Life Ass’n vs. Mason (Ind.).........0es.00% 

(297) All parts of certificates should be construed together. Farmers’ & 
Merchants’ Mutual Life Ass’n vs. Mason (Ind.).............++- 

(298) Accident policy was with reference to provision for loss of life, a life 
policy, within the statute which declares no misrepresentations 

shall render policy void, unless it shall actually contribute to 
contingency or event. Lamport et al. vs. General Accident Fire 
a ee Pee eee errs or eC ee 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL, 


(309) Answers given by employer in application for bond were not conditions 
precedent, but covenants or prommissory warranties respecting 


(18) 


Ea ER TE RY 
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employer’s dishonesty. St. Louis Police Relief Ass’n vs. American 
BORE Co. GE BIO FIG kak nb oe ciedencectinvdeweseesas 
(310) Failure to pay premium constitutes forfeiture without necessity of 
formal declaration thereof by insurer. Underwood vs. Security 

Life & Annuity Co. of America (Tex.). Prrerrere 
Where insurer subsequently discovers fact of “keeping. of. prohibited 
article, he must tender back premium within reasonable time, 
otherwise it will be deemed a waiver; this being true where It 
is not discovered until after loss. Insurance Co. of Pennsylvania 
et al. ve. Indiana Re@uction Co. (IGG) o.o0 obese cesidcivccsccsceccens 
Provision for avoidance for keeping prohibited articles means only 
that it shall be voidable at election of insurer. Insurance Co. 
of Pennsylvania et al. vs. Indiana Reduction Co. (Ind.)..... eae 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


(313) Marginal clause, although using word ‘warranted’ was essential part 
of contract avoiding it for breach. Reynolds et al. vs. Pacific 
Mawine Bee. OO. CUOGD cpvscoceccavecceecdecacancetvuaesdtnee oe 
(316) Increase of hazard within “control’’ of insured involves some knowl- 
edge of the hazardous use of building, and policy is not avoided 
by acts of tenant increasing hazard which are not within the 
owner’s knowledge. Royal Exchange Assurance of London vs. 
BEGGS CU. Bibs ccccccccccccsvccscesscccsesssetesnc eeeevcecece 
(323) Vacancy clause not violated by mere temporary absence caused by 
business and sickness, though continuing several months, where 
premises were cared for daily by neighbor. Westchester Fire Ins. 
CO. WO WOGGNE CHORD: ccc ccteisvescedenwswetsteseusadeunserecess 


(328) Option to purchase, not exercised’ until after fire, was not change in 
interest nor was it a change of corporate title. Terminal Ice & 
Power Co. vs. American Fire Ins. Co. (MO0.)........++++ 

Where property was advertised for sale under trust deed with insured’s 
knowledge, it was immaterial that purpose of foreclosure was to 
lessen rather than to increase risk. Terminal Ice & Power Co. 
we. AmbetGenm Ti. Co. COORD cccevcntsacerescdenecenewess 

Existence of interest is indispensable to validity. Springfield Fire & 
Marine Ins. Co. vs. Boon (Tex.). wesccce KebeCeKeanesesene 

Agreement for sale of vessel to one who was put in. immediate posses- 
sion was not a sale or transfer cancelling policy. Columbia 
Trust Co. vs. Norske Lloyd Ins. Co., Ltd. (N. Y.)....-geececeee 

No forfeiture merely because insured took without notice partners to 
extent of one-sixth interest, five-sixths of loss exceeding amount 
of insurance. McPhee vs. Millers’ Nat. Ins. Co. (Mich.).........- 

Fire occasioned before conditions of escrow were performed by 
grantee; hazard not being increased, right to recover is not 
forfeited. Pennsylvania Fire Ins. Co. vs. Stockstill (Tex.)...... 

Conditional ownership clause must be given as favorable a construction 
to insured as is reasonably possible. Brown vs. Connecticut 
Fire Ine. Co. of Hartford, Coan. (BEG). .ccsccccccccoscscacscsuce 

Provision against foreclosure not applicable where policy was issued 
after publication of foreclosure notice. Terminal Ice & Powers 
Co. We, CORRMIOFCIAL PING ING. CO. CHG idc ci ccccctisccusisecescces 

(330) Existence of encumbrance without endorsement constitutes breach of 
warranty unless waived by insurer. Riley vs. Atna Ins. Co. 
CW VOR cicetausactcseedcatactbedscnagacaetacedehuseweters 

(332%) Child between fourteen and sixteen employed in violation of statute 
was not violation of “law as to age’ within meaning of policy. 
Fulton Co. vs. Massachusetts Bonding & Ins. Co. (Tenn.)........ 

Immaterial whether insurer granted or witheld consent of settlement, 
as insured had right to protect himself as to excess liability. 
McAleenan vs. Massachusetts Bonding & Ins. Co. (N. Y.)...... 

(335) Provision requiring keeping set of books, etc., was not complied with 
by making memorandum on slip of paper of each cash receipt 
and each credit sale and entering these items in cashbook and 
ledger weekly and keeping no account of purchases except by 
preserving invoices of those purchases for which there were in- 
voices. Boulanger vs. British Underwriters et al. (La.)....... ‘ 

Iron-safe clause sufficiently complied with if books enable insurer to 
arrive at amount of loss and whether it can so arrive is for jury. 
Yyiverpool & London & Globe Ins. Co.. Ltd. vs. Jones et al. 
CRUE. cb 6b cde kecadteednse nda eedaddes etcetera teenneReCReteee hens 

“Book warranty and iron-safe clause’ is promissory warranty and 
production of last inventory and one preceding, together with 
complete set of books is compliance. Springfield Fire & Marine 
Ins. Co. vs. Griffin; Franklin Fire Ins. Co. vs. Same; Phenix 
Ins. Co. of Hartford vs. Same (Okla.)........ eee ee eee ee ee eeeees 

Clause requiring assured to take complete itemized inventory yearly, 
was to facilitate ascertainment of extent of loss. Eaton vs. 
Globe & Rutgers Fire Ins. Co. (Mags.).......cccccceccececcsece 

Contract having been breached in material particulars by plaintiff is 
void and unenforceable. Farmers’ Mut. Fire Ass’n vs. Steed 
CIGD vncvewasserssaceneneet dhbd ch ahesnekcunsaent ene temaaaen 

(386) Provision as to other insurance is valid, but is inapplicable where 
barn was covered by policy, and contents later insured in another 
company. Hurst Home Ins. Co. vs. Deatley (Ky)....... sence . 
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Provision regarding additional insurance is binding on parties unless 
waived by insurer. Pettijohn vs. St. Paul Fire & Marine Ins. 
Say. AED: Aa eaeGhe wa ede nase nares PEARS SERMe See Lepke eee mae wee 

Policy should be construed or deemed reformed so as to provide 
generally for concurrent insurance. McPherson Mercantile Co. 
vs. Reliance Ins. Co. of Philadelphia et al. (Kan.).............. 

Valid subsequent insurance avoids prior policy, if made in violation 
of limitation. Smith vs. Middlesex Mut. Fire Ins. Co. (Mass.) 

Condition as to additional insurance was not violated, latter policy 
having necessary effect of avoiding earlier policy. Margarell 
ve. American Ins. Co. of Newark, N. J. et al. (lowa)........000- 

MATTERS RELATING TO PERSON INSURED. 

Act of setting off single fireworks is not a change of occupation from 
that of gardener to user or handler of fireworks. Bulkeley vs. 
BPOLROTEOSG ACCHROR “CG. (COMED 66 ceive see vt tcc cece eteseeees 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Forfeiture occurred ipso facto on day of due date of premium although 
by further provision insured might have avoided forfeiture 
by paying premium within thirty days; where insured on due 
date gave note for premium, failure to pay note when due was 
equivalent to failure to pay premium and worked a forfeiture. 
Underwood vs. Security Life & Annuity Co. of America (Tex.).. 

Provision as to prompt payment of premiums when due is valid, and 
so pertains to essence of the contract as ordinary to require 
strict observance, unless waived. Moore vs. General Accident, 
rare £000: Aeeer, Coen, EAMES 1H, Cu) ccvaeccsecéivcsscsvses 

Incontestible certificate may be contested for overdue premiums not 
paid Farmers’ & Merchants’ Mutual Life Ass'n vs. Mason 
eT ee ere een ey Pee ee ee ree 06%. 6:00 

The extended insurance provision operates only after payment is 
made within thirty days. Hutchinson vs. National Life Ins. Co. 
fo RR eee eee ere ee ee en ee Tee a ee ee 

Notice is not subject to objection that the reference to thirty days’ 
grace introduces an element of uncertainty. McCormack vs. 


wpecurity Mut. Life Ins. Co. (NN. FZidecccccscces O88 ene cocseeveece 
Notice was not insufficient because of its failure to mention paid-up 
policy, where there was no right to paid-up policy. Thompson 
Ve. Portal bare. bees CO. -Ot Ol. 0, Fo cies bck cae bestpwaeve ckions 


Under so-called ‘‘board contract,’”’ providing that if insured causes in- 
surer to receive premiums on $10,000 insurance, he should re- 
ceive a commission where the insured’s policies were for $10,000, 
he could not avoid forfeiture for non-payment of premium on 
the ground that his policies entitled him to a sufficient com- 
mission to have paid the premium, where he did not in fact pay 
such premium. Underwood vs. Security Life & Annuity Co. of 


BUROTIOR CIGEs) 0 0sver6cruces bo¥ie e000 a0 Coe eecnesecnve eeeevedee 
Overdue premium refused and policy was not in force at ttme of 
injury. National Life & Accident Ins. Co. vs. Reams (Tex.).... 
Premium was never actually paid and insurer was not l.avle for loss 
three days after cancellation. Peretzman vs. Insurance Co, of 
ge ey RS re ae ee re ee re er rer ee eee ee 


Policy stamped with date of issue and returned to company by mistake 
and later accepted by insured, did not create liability against 
company on ground that policy was wrongfully dated. Wilkin- 
son ve. Commonwesith Life Ins. Co. CRY.) .cccrcesecccseceesss 

Where insured commenced negotiations for reduction of face of policy 
and before completion became insane and gave his premium notes 
for reduced policy, company never accepted them, assured’s 
failure to tender amount of notes when company made no de- 
mand therefor did not forfeit the policy. National Life Ins. 
Co. of United States vs. Eggleston (Tex.) ‘ 

Agreed statement of facts and certain decisions of courts of New York 
court did not err in rendering judgment for defendant. 
Fountain vs. Security Mut. Life ing. Co. (Ga@.)....ccersccccees 

Insured could not recover by virtue of overdue premium payment 
made October 27th for illness beginning October 25th, without 
showing new contract. Gagne vs. Massachusetts Bonding & Ins. 








ON PORT Tr Ter eee ee Tee re ere ee ee ues 
Company acting within its rights. refused to make second ioan and 
policy was duly cancelled. Fact that state agents advisea in- 


sured that policy had been reinstated cannot avail plaintiff for 
this particular notification was qualified by remainder of con- 
text, that this was subject to payment of premium, etc. McLeod 
va. Traveler! Ine. CO. (GO.) ..ccsacesrecoesveresrivcvcsssceresss 
Where insured borrowed money on policy, indebtedness was one on ac- 
count of policy necessary thereunder to be deducted from pre- 
miums paid before determining extended insurance. Short’s 
Adm’x vs. Reserve Loan Life Ims. Co. (KY.)......eeeeeeeeeees 
Loan evidenced by the note for seven years’ premium should be de- 
ducted from amount of premiums paid before time of ex- 
tended insurance was figured. Short’s Adm’x vs. Reserve Loan 
sR SE) Sk ee eee se owsawee everest seer 
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Stipulation in note was supplemental to original contract and Insurer 
could charge premium for time of note and deduct policy reserve 
applying balance to extend insurance which when exhausted 
would avoid policy. State Life Ins. Co. of Indianapolis, Ind. vs. 
FI CO vec ccncccettccaends; dacceunesesisbscnaeneenverenevndan 

On default in fifth premium there was nothing due insured with 
which to purchase extended insurance and policy lapsed. 
Menden Lige Tuk Co. va: SOURS CRIA sed vii cideedeeccecushescus 

Policy lapsed on March 2nd, as. even if loan value had application 
to extended insurance there was no increased loan value avail- 
able until payment of premium due February 2nd. Missourt 
State Lite Jue. Co WO, DP CAP kc oc ccc cpisecslarasie cape enns 

Where there was unpaid loan on forfeited policy and insured did not 
demand paid-up policy or extended insurance within six months, 
there was no error in limiting recovery on policy to cash sur- 
render value. McCormack vs. Security Mut. Life Ins, Co. (N. Y.). 

Where premium loan certificate signed by insured read that loan was 
acknowledged to be an indebtedness against policy and each 
of premium notes given for which insured had changed his 
original policy requested the amount named to be added to 
premium loan standing against policy in place of paying cash, 
indebtedness was properly deducted from cash surrender value of 
policy on insured’s death, and balance applied as net single 
premium to purchase of paid-up insurance. Cotnam vs. Massa- 
chusetts Mut. Life Ins. Co. of Springfield, Mass. (Iowa) 


Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


Insurer may waive provisions in policy for its benefit. J. Frank & Co. 
va. New Ameterdam Casuahy Co. (Cal) cis cwecicvcccticscececeucs 
While forfeitures are not looked upon with favor, yet they must be 
enforced unless insured’s contract gives reasonable excuse for 
default. Farmers’ & Merchants’ Mutual Life Ass’n vs. Mason 
CRM P eon 65.0 dices pale bind seme Mh dia em eae eae med ook ee ees 
Where forfeiture occurred on July ist, insured could, on July 11th, 
waive forfeiture. Underwood vs. Security Life & Annuity Co. 
GE RURGRICE CRORE) ccccs cd daescesavackcssevsngadvotuascerdndacae 
Provision requiring prompt payment of premiums may be waived, or 
conduct of company in its dealings may prevent it from in- 
sisting upon strict compliance. Moore vs. General Accident, 
Pite @& Lace Asser. Coon, Eanes -C,. Cobucscccveccicccnwenwcees 
Statute and by-laws regarding failure to pay premium within time 
prescribed avoiding contract does not preclude waiver. Lenning 
vs. Retail Merchants’ Mut. Fire Ins. Co. (Minn.).........0eeee0- 
Fidelity Company could waive right to have bond signed by employee 
St. Louis Police Relief Asg’n vs. American Bonding Co. of 
PRATHER S CRNRe) hod wecedincadanee cece tease Ge teas eee eer 
Law requiring standard form, does not prevent insurer from waiving 
policy provision prohibiting other insurance. Workman vs. Royal 
PSCNGRES  .GOOUFAICO CURBED ie i oc cticts nc kceaweeoudeteneeeedas 
Forfeiture provision is for insurer’s benefit and may be _ waived. 
Farmers’ & Merchants’ Mutual Life Ass’n vs. Mason (Ind.)...... 
Company was estopped to deny validity of policy when its agent with 
knowledge of true ownership, issued policy in name of former 
owner. Camden Fire Ins. Ass’n. vs. Wandell (Tex.).........+.- 
It is a general rule that local or special representatives of company 
may waive forfeiture provisions when with knowledge of facts 
they induce insured to pay premiums upon assurance that in- 
surarice is still in force. Kentucky Live Stock Ins. Co. vs. 
SROUE CHG.)  cccewecdcevntscrevtvesescancgrsectesteteccadsseeees 
Company’s written authority to local agent to consent in writing to 
assignment of policy authorizes oral consent to mortgage. 
Continental Ine. Co. ve. Bair et al. (1iG.).« ci ceccesescccssesses 
Agent may waive payments and assessments. Bilodeau vs. Narragansett 
Mut. Fire Ins. Co.; Same vs. Dirigo Mut. Fire Ins. Co. (Me.) 
Notwithstanding statute act of agent in receiving and receipting for 
premium did not prejudice right of insurer to insist on for- 
feiture where to knowledge of insured and beneficiary agent had 
no such right. Rabb vs. New York Life Ins. Co. (S. C.).......... 
Provisions against waiver and incumbrance may be waived. Continental 
tus: Co. We: TO OC GE. COME oe ccéeks conte cnc 6a sets ensnmece cus 
Where occupation was given as general manager clause relieving com- 
pany for voluntary exposure, would have no application where 
insured was killed while discharging his duties. International 
Travelers’ Asa’n v8. Votaw (TeX.).....cccccccccccccrcescccces 
Where reinstatement was procured by false representations, fact that 
truth was known before and after reinstatement to agents of in- 
surer who had no duties respecting reinstatement or waiver 
which knowledge they were not intended or expected to com- 
municate, was not constructive notice to insurer. ee 
vs. Security Mut. Life Ins. Co. (N. Y.)... cece ceccecececcccves 
Knowledge of agent was knowledge of and binding upon principal; 
and having under such circumstances received and retained pre- 
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mium, recognizing validity of contract until after loss, notwith- 
standing iron safe clause, company will not be permitted to 
escape liability by denying integrity and repudiating acts of 
agent. North River Ins. Co. of New York vs. O’Conner (Okla.). 
Local soliciting agent without authority to write or issue policies, 
but who merely procures applications, etc., is not general 
agent, and his knowledge is not chargeable to insurer. Pettijohn 
Ve. Bt, Paul Fise & Ariane Ins. Co. (HBR) vcccsccvcccncvescece 
Insurance broker acting within scope of authority is agent of com- 
pany. Insurance Co. of Pennsylvania et al. vs. Indiana Re- 
EE Cae, ME Ci caG ab NeER Kes dno Cas RA RE CURR O kre sR EEE ebreeio'e 
If agent after issuance of policy is notified of additional insurance, takes 
no steps to cause cancellation it operates as waiver. Dubinsky 
vs. Hartford Fire Ins. Co. of Hartford, Conn. (Mo.)............ 
Where agent had knowledge of non-existence of iron safe, similar con- 
ditions having existed in case of previous policy, insurer was 
bound. Big Creek Drug Co. vs. Stuyvesant Ins. Co. (Miss.)...... 
Knowledge of agent authorized to execute and deliver other Insurance 
will be imputed to insurer. Workman vs. Royal Exchange As- 


NR IED = 9. 5b 9:5 8-5 Vib 40 4. C848 Nod KSEE OREN UE ORKEC CORR ROSS 
Knowledge of general agent is knowledge of company. Insurance Co. 
of Pennsylvania et al. vs. Indiana Reduction Co. (Ind.)........ 
In absence of fraud knowledge of agent is knowledge of company. 
State Mut. Ins. Co. VO. Greem CORI) occ cccscccdccsevsewarsasesee 


Former agent of company to whom application for renewal is made, 
who turns application over to agent of another company and 
collects premium, is in law, agent for such company under 
statute. Camden Fire Ins. Ass’n. vs. Wandell (Tex.).......... 

As agent knew insured intended to have no iron safe. insurer was 
charged with that knowledge. Big Creek Drug Co. vs. Stuyvesant 


ae a eect er cee ree eC r ee a e 
Where agent knew of vacancy when issuing policy company was liable. 
Gordon vs. St. Paul Fire & Marine Ins. Co. (Mich)............ 
Knowledge of agent obtained in course of employment was binding 
on society. Mutual Aid Union vs. Blacknall (Ark.)............+-- 


Company is estopped from avoiding policy on ground that present 
value, instead of cost price, of property was stated in applica- 
tion, where insured explained facts to insurer’s local agent. who 
inserted figures. Liverpool & London & Globe Ins. Co., Ltd., of 
Liverpool, England, vs. Payton et al. (Ark.)....... ere e er rere 

Where agent of company knew facts and caused policy to be written 
with erroneous ownership clause, company was estopped from 
setting up such ownership clause as defense. Camden Fire Ins. 
og a Sr ee ee ee ee ee 

Where agent requests company which he does not represent, he is acting 
for insured. Solomon vs. Federal Ins. Co. (Cal.).........0200085 

Avoidance cannot be had on misstatement of character of employment, 
where fully stated to defendant’s agent. Snyder vs. Loyal 
PROCECtIVS EME. CO. CRI.) coc cvccc sneer cncccecseccdetpeesssesesses 

Insurer liable for physician’s change in answers in consequence of 
deceit of its agent. Lindstrom vs. National Life Ins. Co. of 
Ee HD CED ois 6. re 6096 Fadwec Ree bins e CESENS Oe REMC KER eCURS 


Statutory conditions as to ownership of property cannot be waived ex- 
cept, in manner provided in statute. Boardman et al. vs. In- 
surance Co. of State of Pennsylvania et al. (Ore.).......-0000. ° 


There is a waiver where company’s authorized agent orally agreed to 
indorse consent to mortgage. Continental Ins. Co. vs. Batr et al. 
CRED bk CRESS aoe 05 N60 cS EPR TNS BS 6S 8 6O ed CERES ORES CRUE Oe TKO 


Rider waiving notice of incumbrance is not a waiver of policy pro- 
vision for forfeiture if foreclosure proceedings are commenced 
with knowledge of insured. Terminal Ice & Power Co. vs. 
American Fire Ins. Co. (MO0.) ..ccccccscccee Cesc eeeneeenececes 

Endorsement of consent to change of ownership is not agreement to 
become liable to new owner if changed before consent was given. 
Swiller et al. vs. Home Ins. Co. of New York (N. J.).......e0 0008s 


Fact that insured was entitled to return of premium upon surrender 
of policy did not make insurer’s failure to return unearned pre- 
mium a waiver of its right to insist upon forfeiture. Terminal 
Ice & Power Co. vs. American Fire Ins. Co. (M0.).........0000% 

Local soliciting agent without authority to write or issue policies, 
but who merely procures applications, etc., is not general 
agent, and his knowledge is not chargeable to insurer. Pettijohn 
vs. St. Paul Fire & Marine Ins. Co. (Kam.).......ecseeeeeevees 

Where company undertook defense for negligent injury with understand- 
ing that plaintiff was of statutory age, it would not be estopped 
to withdraw from litigation and deny liability when it found 
injured employee was under age. Fulton Co. vs. Massachusetts 


ee Ge Ce Cs cic ance hee b cbs Re kHd000 80s hase ee eee 
No waiver by reason of acceptance of overdue premiums. National 
Life & Accident Ins. Co. V8. Beams (TO.)...cccrsccvcccscossses 


Where insurer permitted judgment to become final, it could not after- 
wards deny binding force of policy. J. Frank & Co. vs. New 
Ameterdam Casualty Co. (CAl.) ..iccccccccccccccvccnsenvccesses 
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Insurer is estopped to insist upon forfeiture if it has lead insured to 
believe that his premiums may be paid after appointed day. 


Farmers’ & Merchants’ Mutual Life Ass’n vs. Mason (Ind.)...... 305 
Where company defended it, waived defense of misrepresentation. J. 
Frank & Co. vs. New Amsterdam Casualty Co. (Cal.)........ 394 


Where agent refused to make endorsement, but said anything grantee 
and grantor did would be all right, there was no waiver of in- 
cumbrance provision. Scottish Union & National Ins. Co. vs. 
ee CED oo io 6.56 ono 0.c baile welsehatladaias uae wid brea ae ei oe 341 

(389) Recovery will not be denied to one who correctly states interest to 
be a fee simple. even though interest is less than fee simple. 
Hawkins vs. Southwestern Mut. Fire Ins. Co. (W. Va.)........ -. 690 

Provision of avoiding policy for keeping prohibited article on premises 
is waived when known by insurer. Insurance Co. of Pennsylvania 
Gt ak Wa Weems BMedetetiot Ca. (IMG) 6s occcicnccsdessawendvenss 673 

Where insurer has knowledge of existing facts at time of issuance of 
contract it is thereafter estopped from asserting breach. Life 
& Casualty Tam. Co. We. TE CROW: on kc.cscccnctvccnescteusces 266 

Where jury found insurer knew that boat was going beyond such 
trading limits, it was estopped from asserting invalidity for 
violation. Reynolds et al. vs. Canton Ins. Office Ltd. of Hong 
Wee, Gen, CWP as ccc idswaweccncencuneeecunasend es eaunden 696 

Action of agent offering insured policy of another company for greater 
amount than permitted by first policy did not waive additional 
insurance clause of the first policy, nor did policy tendered ‘by 
agent create implied waiver. Palatine Ins. Co. vs. Smith Mc- 
WE. BO CIs 0 hes ctv icncsasessackwseveeude cacceusscus 230 

(390) Knowledge of agent was knowledge of and binding upon principal; 
and having under such circumstances received and retained pre- 
mium, recognizing validity of contract until after loss, notwith- 
standing iron safe clause, company will not be permitted to 
escape liability’ by denying integrity and repudiating acts of 
agent. North River Ins. Co. of New York vs. O’Conner (Okla.). 90 

Where company recognized continued validity of policy, right to for- 
feiture for previous default is waived. J. Frank & Co. vs. New 
Amsterdam Casualty Co. (Cal)... 6 ccc rccccccecceccccewscavccses 394 

Company cannot after loss claim breach of policy existent at time of 
application. Crossman vs. American Ins. Co. of Newark, N. ys. 
CHEE hee akc dbencaUuedenentabeue hehe ddetasduans pe baeeaneeeans 592 

i 4392) Company cannot treat policy as valid for purpose of collecting pre- 

: miums and invalid for purpose of indemnity. It is within agent’s 

power to waive policy provisions requiring immediate notice of 
sickness. Kentucky Live Stock Ins. Co. vs. Stout (Ky.)........ 148 

Forfeiture provision not waived by merely retaining note. Farmers- 

& Merchants’ Mutual Life Ass’n. vs. Mason (Ind.).............. 305 

Default of premium due July 30th was not waived by sending regular 
notice of quarterly premium due October 30th “provided said 
policy be then in force. Rabb vs. New York Life Ins. Co. 

Ge GL). xcsucs CEVCREKEOCKSORES SS HeSR KEK SREOC ORM EERE SONS OM ReRED AS 574 

4394) Promise of adjusting agent to pay loss under contract breached by 
insured not binding on company where agent is without authority 
to waive stipulations of policy. Farmers’ Mut. Fire Ass’n vs. 
SURGE. CGED eke cckwtvbectacrccauucerecdsc tecan shacks ueeensedaune 337 

(397) Where agreement for reference to determine amount of loss provided 
that neither submission nor award of referees should in any way 

t affect any other question of amount, loss or damage, “nor waive 

i nor impair any right of any party hereto,” company was not 
estopped by agreement or award from _ contesting liability. 
Urbaniak et al. vs. Firemen’s Ins. Co. of Newark. N. J. Same 
vs. Commercial Union Assur. Co., Ltd. (Mass.).........00eeee+ 206 

(398) Insurer’s claim that policy had been avoided by assignment after loss. 
waived where insurer proceeded to raise and repair vessel and 
demand contribution. Kahmann & McMurray vs. Aetna Ing. Co. 
of Hartford, Conn. (U. S.)...cccccscccccccccctcccvcccccccesccces 350 

(400) In computing incontestability period of one year on reinstated policy, 
actual date of reinstatement must be taken and not date of 
renewal receipt which was dated back. McCormack vs. Security 
Mut. Life Insurance Co. (N. Y.)....--eeeeeees cheveeedescoreneee 8 

Incontestability clause is valid, and after time has expired no defense 
can be set up. American Trust Co. vs. Life Ins. Co. of Virginia 
Cy GF and ncnd.eednesdsbe shee (¢he4dn bane ceureeene hs eeehauwmeans 183 

“Amount due” in provision of life policy> means amount due In law 
and fact, and not an amount written by mistake as its cash 
surrender value. Buck vs. Equitable Life Assur. Soc. of the 
United States (Wash.) 2... ccccccccccccvescccccccevccccssscceee 320 





XII. Risks and Causes of Loss. 
(B) INSURANCE OF PROPERTY AND TITLES. 


(421) While insurer is not liable for loss caused by explosion which was not 
produced by preceding fire, yet if explosion is caused by fire 
during progress in building, fire is proximate cause of loss. Fire 
Ass’n of Philadelphia vs. Evansville Brewing Ass’n (Fla.)...... 109 
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Insurer not liable for damage caused by wind-driven water, espectally 
where no evidence that water damage either necessarily or 
invariably attended windstorms in that vicinity. Palatine Ins. 
Co. Limited vs. Coyle. et al. (Tex.).......... 54 ba 68d aol ta aces 

Plaintiff could not recover for damages to automobile caused by floor 
or garage falling upon it. O’Leary vs. St. Paul Fire & Marine 
a er eee re eee TT TE er ey rere 

Where policy insuring against theft of motorcycle, which had been 
sold under conditional sale contract. insured separately interest 
of conditional seller and conditional buyer, and by its express 
terms covered theft by any person other than those expressly 
excepted, seller was entitled to recover amount of unpaid 
purchase price, though theft was committed by buyer. Neal, 
Clark & Neal Co. vs. Liverpool & London & Globe Ins. Co., Ltd. 
eee Bae hs Sibaie We ci bee RO AOROO RA Wes PER EEE RREAREOMREeRE Ca REEE SS eS 

Owner cannot recover for damage to machine taken by another and 
used without consent of owner, but without intention to steal. 
Pheenix Assurance Co., Ltd., of London vs. Eppstein, et al. 
tg rere ere eT eee e ee eee Re Ce ee 

Theft policy on automobile is indemnity insurance requiring insurer 
to make insured whole in case of loss—insurer did not discharge 
obligation by notifying insured that stolen automobile was in a 
garage in neighboring state and by offering to turn over to 
insured there and to pay all damages. Kansas City Real Auto 
Co. vs. Old Colong Ins. Co. (Mo.) 








GUARANTEE AND INDEMNITY INSURANCE. 


Under policy insuring against sums paid by insured toward satisfying 
judgments against him, insured’s giving a note for such judg- 
ment constitutes payment rendering insurer liable. Rodgers 
ve. Pacifie. Coast Casualty Co. (Cal). ccccccccsvcccss ieees eabee 

Statute permitting judgment creditor of insured to proceed in equity 
against insured and insurer is constitutional—Even though de- 
fendant was found not to be in position favorable to operation 
of car. yet he was dominating mind and removed his son, 
accident was one falling within policy. William vs. Nelson et al. 
Re eed bane Sa Kos RD tee he Mckee OO bth Chee ee eee wie ees peers aa 

Employer’s liability policy did not cover mine superintendent though 
killed while doing manual labor. Pacific Coast Casualty Co. vs. 
PRRGSTRT ACE. COUMMRIRIOR. CORD 06.06 tnt odes ese Howe d oe cewse 

Insurer may rely upon full performance of dentist’s duties uncer law. 
Betts vs. Massachusetts Bonding & Ins. Co. (N. J.).........2.06.5. 

Liability policy covering employee engaged in ordinary repair and gin 
work, covered employee who was painting roof. Maryland 
Casualty Co. vs. W. C. Rebertaon & Co. (TOE.): .ncccceccevessecs 

Insurer not liable for judgment obtained by patient who was operated 
on and injured by an unregistered and unlicensed assistant. 
Betts vs. Massachusetts Bonding & Ins. Co. (N. J.)..... saa 

Provision that benefits will not be paid for sickness or death resulting 
from diseases contracted or injuries received before delivery of 
policy is valid. Life & Casualty Ins. Co. vs. King (Tenn.).... 








LIFE INSURANCE. 


Provision in life policy as to death of insured by his own hand or act 
means death by suicide. North American Union vs. Oleske 
(Ind.) 560s oe Cee eee ec eer © 








Public policy prevented beneficiary kills insured, from 
recovery. Drown vs. New Amsterdam Casualty Co. et al. (Cal.). 

ACCIDENT AND HEALTH INSURANCE, 

Record discloses no error prejudical to defendant. Pearson, Superin- 
tendent of Benks, vs. United States Fidelity & Guaranty Co. 


CRD. 6pm in bik 6 009 bb 8K 088 18S) HWA SNe. GOO EERE CREDO OES CO w a 
Provision that benefits will not be paid for sickness or death resulting 
from diseases contracted or injuries received before delivery of 
policy is valid. Life & Casualty Ins. Co. vs. King (Tenn.).... 
Insurer not liable for injury to employee in elevator accident while 
employee was engaged in boarding up shaft and not in car. 
Western Warehouse Co. vs. New Amsterdam Casualty Co. (Ore.). 
Policy did not insure against death from disease. Dunn vs. Standard 
Life & Accident Ins. Co. (Mo.).... 
Where death is result of act, but not designed or anticipated by 
deceased, although voluntarily done it is accidental death, and 
where death is caused by some act of deceased not designed by 
him or intentionally done by him. it is death by accidental 
means. Pledger vs. Business Men’s Acc. Ass’n of Texas (Tex.). 
Death from morphine is by accidental means, whether deceased took 
more than intended, or intentionally took the amount, not con- 
scious that it would produce harmful effect. Hodgson vs. Pre- 
ferred Acc. Ins. Co. of New York (N. Y.). ceen s 
Evidence that bombs were ordinarily safe in time elapsing between 
lighting and explosion, that others set them off. sufficient to 
show that act was not a voluntary exposure to unnecessary 
danger. Bulkeley vs. Brotherhood Accident Co. (Conn.)........ 
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(464) If insured’s act in lifting cotton bales was what he intended to do 
and was done in manner in which he intended, death was not 
accidental. Pledger vs. Business Men’s Acc. Ass’n of Texas 
ck Sl eee eee Ce EC eR ee TEC EET Tee 

(465) Under statute suicide was no defense when not shown that it was con- 
templated at time of making contract. Iowa State Traveling 
MOK OD: AOD Ve WRG OC. TDs csiecidevcccudectacebatvevenneeuc 

Statute providing suicide shail be no defense in absence of contem- 
plation at time of making application does not apply to Canadian 
contract. Grey vs. Independent Order of Foresters (Mo.)...... 

(467) Under policy providing in one paragraph for indemnity for total 
loss of time and in another paragraph for indemnity for death 
from injuries described in previous paragraph, it was not es- 
sential to company’s lmbility for death from accident that in- 
sured should be wholly and continuously disabled by accident 
from date thereof. Moore vs. General Accident, Fire & Life 
Aneee.. Cores, TammiteG. (ils. Codon c.cncans ccdutesdnadtvcktsiacens 

Loss of the foot did not take place within the time specified in “the 
policy and was not covered. Orenstein vs. Preferred Acc. Ins. 
Co. of New York (Minn.) 


XII. Extent of Loss and Liability of Insurer, 
(A) MARINE INSURANCE. 


(471) Court properly refused to exclude testimony that insured had appear- 
ance of being healthy where attending physician testified death 
was due to organic heart disease. National Order of . Mosaic 
Templare of Amoeries Wh Lilo. tAMaacs cecvcndcoicisvceducwesucs 

(475) Contrary to fundamental principle of indemnity to hold that because 
insured, for purpose of first group of insurance, had valued vessel 
at a certain amount, he could not receive from any source more 
than that amount where loss was greater. Columbia Trust Co. 
ve. Novrake Ldoy@ Imus. Co, EtG. Ne Vidic ciccsdvsiiecnsecuscenss 

(481) Not incumbent upon insured to raise and dock vessel and have repaired, 
in order to ascertain whether repairs would cost the per cent of 
her agreed value named in policy. Kahmann & McMurray vs. 
Ahtnn Ine. Co. of Martiere, Cosme. CU. Bidicccedcccuceviceonscedes 

(484) Whether or not they had right to abandon in first place as for a con- 
structive total loss, insured’s requests for detailed statement of 
account and few days’ test, were reasonable and they were not re- 
quired to accept repaired vessel, unless conditions offered were 
complied with. Kahmann & McMurray vs. Aetna Ins. Co. of 
martiord, COMM: 0. Bebe csesaciecnidvantss dence aueucendsaaces ce 

(492) Where hazard was increased by acts of tenant without knowledge of 
insured, claim of insured should be reduced by amount of 
additional premiums for policy covering increased hazard. 
Royal Exchange Assurance of London vs. Thrower (U. S.)...... 

(493) Building was total loss where reasonably prudent owner uninsured 
could not have used any substantial portion of building. National 
Fire Ins. Co. vs. House et al. (Tex.) 


(B) INSURANCE ON PROPERTY AND TITLE 


(495) Provision conflicting with statute ai that in case total 
loss policy shall be liquidated demand for its full amount, is 
void. Liverpool & London & Globe Ins. Co., Ltd., of Liverpool, 
England, vs. Payton et al. (AFK.)..ccccccsccccccesccccees . 

(499) Under statute, amount of insurance on furniture and library fixed ‘their 
value at time insurance was written. Joyce vs. St. Paul Fire 
and Wavinsd ING Cbs CGD) ic ccaccndesswacereesvcusvecdsuscncequces 

Recovery could not be had beyond actual cash value of property de- 
stroyed with due deduction. Security Ins. Co. vs. Kelly (Tex.).. 

(502) Limitation clause quoted does not limit liability of defendant to actual 
cost of repairs, when it appears they cannot and could not make 
car as good as it was before collision. Christison vs. St. Paul 
Pire & Martane Ime . Co; (RRR) 0 c08e esc bctenntastdeesedccekus 

(508) Contract relations between lessor and lessee and settlement of their 
differences arising from fire to leased premises is a matter in 
which insurer has no concern. Kahn et al. vs. American Ins. 
CO.. C6 Bh CRIB oo cicesiccevecciccnscvtccsdevesencencuceedevecs 

(509) Bond comprehended assurance that employee would not prove dis- 
honest within definition of relations and circumstances which 
his duties afforded him to gain possession of. Alabama Fidelity 
& Casualty Co. vs. Alabama Penny Sav. Bank (Ala.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


(512) Clause limiting liability of insurer in respect to any one employee to 
$5,000 is no defense to an action by insured against insurer for 
latter’s negligence in conducting negotiations for settlement. 
Attleboro Mfg. Co. vs. Frankfort Marine, Accident & Plate Glass 
Ins. Co.—Frankfort, Marine, Accident & Plate Glass Ins. _ 
we. Astinbede: ia. Ce 0h: Gide snc cutee cucansinesinbianeane 

Plaintiff cannot recover from casualty company balance of judgment ‘on 
ground that agreement with bonding company was an inde- 
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pendent agreement—policy limited liability to $5,000 for injury 

to wife although husband also sues, that being limit irrespective 

of number of persons who may claim damages from her injuries. 
Ravenswood Hospital vs. Maryland Casualty Co. (Ill.).......... 
Though policy gives insurer exclusive right to control defense, there 
is an implied obligation of good faith. Brunswick Reality Co. 

a Dee ee I Gia. ab bv canns bpadeenecnehébpt.wkickee.s tens 
Where policy gave insurer right to defend any action against in- 
sured, though it did not require it to undertake such defense, 
insurer is liable to insured for damages occasioned by its 
negligence in conduct of defense which it had undertaken, Attle- 

boro Mfg. Co. vs. Frankfort Marine, Accident & Plate Glass 

Ins. Co.—Frankfort Marine, Accident & Plate Glass Ins. Co. vs. 
Attleboro Mfg. Co. (U. S.)...... Re nvespescveendeceresscuncs oeaee 

As purpose of insurer in requiring in policy of workmen’s compensation 
insurance that loss be paid in money is to protect itself against 
fraud in payment of losses, in an action by insured to recover 
amount of award paid, where it was found that land conveyed as 

part payment of award was of market value equal to amount 

for which it was taken, and it appeared that employee desired 

to purchase and employer to sell, there was substantial com- 
pliance. Komula et al. vs. General Accident, Fire & Life Assur. 
Corp., Ltd., of Perth, Geotiand (Wis.)...ccscccccsccccceseses coe 
Statute permitting judgment creditor of insured to proceed in equity 
against insured and insurer is constitutional—Even though de- 
fendant was found not to be in position favorable to operation 

of car, yet as he was dominating mind and removed his, son, 
accident was one falling within policy. William vs. Nelson et al. 

i IE Sita riak eh ks ceo NOMS es bad 4 ek OMS oe See Rk OOK SO RES SONA 
Though statute ambiguous by reason of use of general term “loss or 
damage” it must be construed merely as avoiding provisions in 
policies exempting company from all loss, except loss and expense 
actually sustained by insured. Lorando vs. Gethro et al. (Mass.). 
Actual satisfaction of judgment by delivery and acceptance of note did 
not amount to bad faith. Riner vs. Southwestern Surety Ins. 
i eee RTP ET. ETE EOI TT URE EC POT Cee 
Insured had no cause of action against company for $750 contributed 
toward settlement of suit against insurer. Levin vs. New England 
Se SI We eS we REE SE eRe NTA ODS FE SKE SNS VAR ERS 


ACCIDENTAL HEALTH INSURANCE. 


Fact that insured resigned office of justice of peace should not defeat 
his claim or impeach his testimony as to permanent disability; 
where he receives indemnity for loss of eye and broken leg, he 
may still recover for permanent disability. Eminent Household 
of Columbian Woodmen vs. Bunch (MiS8.).........0e0e0eee008 

Instruction that if insured was so disabled as to prevent him from 
doing every and any kind of business pertaining to his occupation. 
he was entitled to recover, not in error. Gross vs. Commercial 
Cosenity 266, Co. OF NOWAK CN. Bibi i cacccstesespereccccceeqes 

The three degrees of sickness defined. There is no break in the con- 
tinuity of confinement in the necessary removal from one house 
to another. Rocci vs. Massachusetts Acc. Co. (Mass.).......... 

Insured injured while alighting from taxicab owned and operated by 
taxi service company. which he and another hired and had ex- 
clusive right to occupy for certain trip. could not recover double 
indemnity. Anderson vs. Fidelity & Casualty of New York 
Si, BN GH. Vv eke Sik bail ek see 6k DEE WORE a aol s OOR ae ea eee eee « 

Provision for loss of entire sight of eye should be reasonably in- 
terpreted and should be deemed to be lost where no ability to 
recognize objects. Murray vs. A®tna Life Ins. Co. (U. 8.)...... 

Platform of subway station was not “public conveyance.” Weil vs. 
Giobe Indemnity Co. (CN. Yidecccccccccccccccsccsecscesccvsceece 

Provision on back of policy was not inconsistent with body of policy 
and was valid. Taylor vs. Loyal Protective Ins. Co. (Mo.).... 

Insured could not recover for any time after he took ship to Italy, 
where policy permitted examination of insured at any time it 
required. Rocci vs. Massachusetts Acc. Co. (Mass.).........++5 

Policy giving half total amount for loss of eye with option to con- 
tinue covenant in force until death does not convert remainder 
into ordinary life policy and prevent recovery for further acci- 
dents. Eminent Household of Columbian Woodmen vs. Bunch 
Gs bbe FSS Wie 8 GF 5652 CASA UKSODER EM OCA ER EO Ce ROP REC EREON Fe SS 


Notice and Proof of Loss. 


Provision that insured shall give immediate written notice of accident 
to agent of company, requires such notice in each case of acci- 
dent, not merely those out of which assured might believe claim 
likely to be made. Haas Tobacco Co. vs. American Fidelity Co. 
a ek arr ree re eee Cre re ree rere re 

Beneficiary claiming stipulated indemnity for death was not required 
to anticipate that an accident would result in death. Moore 
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Provision for immediate notice is of the essence of the contract. Hag- 
strom et al. vs. American Fidelity Co. of Montpelier, Vt. (Minn.). 
Where policy did not prescribe time in which notice or proof of claim 
was to be given, notice given as soon as assured was reasonably 
— be sufficient. Jackson vs. Life & Annuity Ass’n 
MAD cn0.0 O00 646 068 +eUS SC heh bh0 ee Ree 66 dns ORE Teetbesues 
Where employee injured on July 15th, made no claim until service of 
citation on August 25th and insured gave notice on August 27th 
it was sufficient. Maryland Casualty Co. vs. W. C. Robertson 
Be CR, CH cs ce vicescde cove scdevisvencetcenceceséuenudaceetuahasa 
On facts stated it could not, as a matter of law, be ruled that un- 
reasonable delay on plaintiff's part in notifying of loss was shown, 
though some twelve days elapsed from date of fire before notices 
could properly be prepared. Eaton vs. Globe & Rutgers Fire 
SE, GC veh adie scccsnesceastecknéudesétcuenss<tecuunacs 
Where no provision in policy for written notice of claim, oral notice 
sufficient. Jackson vs. Life & Annuity Ass’n (Mo.)............. 
Condition avoiding liability if assured refuses to submit to examination 
is valid and enforceable, but assured is entitled to presence of 
his attorney and where not present was no breach of condition. 
Gordon vs. St. Paul Fire & Marine Ins. Co. (Mich.)...........++. 
Amount claimed in proof of loss will not preclude assured from show- 
ing greater loss, where insurer has not been misled or induced 
to change its position by statements in preliminary proof. 
Boutross et al. vs. Palatine Ins. Co., Ltd., of London, England— 
Same vs. Continental Ins. Co. of New York—Same vs. Fidelity- 
Phentg Vire ina. Co,.ck New Yee (Hat)... ccccccccceqeavesces 
Proofs, while admissible in evidence, are but prima facie binding 
as admissions against interest, and may be overcome by proof 
explaining or relieving against them. Remfry vs. Mutual Life 
TO. CO. OF FOOer. GU Ciihe cc cccccwncercescececaseseescetecanat 
By-law providing that member filing claim before disability ceases 
waives rights to additional benefits, does not prevent recovery 
of full amount. International Travelers’ Ass’n vs. Powell et al. 
CTU cb ccbe vcccrccnccusgctsunctdépees +0cbbsagttnaegane eeebaen 
Provision in policy against false swearing is not violated by insured 
making slight overestimates, but when disparity is so great 
and so out of proportion to actual value as shown upon trial as 
to plainly evince intent to defraud, question becomes one of law 
for court and not of fact for jury, and defendant is entitled to 
instructed verdict in his favor. Riley vs. Adtna Ins, Co. (W. Va.). 
Prohibition against waiver of conditions except in writing does not 
apply to stipulations to be a after loss. J. Frank & Co. 
va. New Amsterdam Casualty Co. (Cal,)....ccsceccccsecssccsese 
Local agent authorized to solicit fire “insurance, write and deliver 
policies, etc., has prima facie authority to waive presentation 
of proofs. Liverpool & London & Globe Ins. Co., Ltd., of Liver- 
pool, England, vs. Payton et al. (ArK.).......eseeeeeeeeees e 
Where local agent repeatedly advised insured that his claim would 
be paid, and its adjuster arranged for meeting to make final 
settlement which was indefinitely postponed, presentation of 
proofs was waived. Liverpool & London & Globe Ins. Co., Ltd., 
of Liverpool, England, vs, Payton et al. (Ark.).......eseeeee08 
Claim cannot be defeated on ground there was no proof of loss where 
assignee of insured made application for blanks. International 
Travelers’ Ass’n vs. Powell et al. (TeX.).....ceccecceccccccece 
While requirement of notice of probable liability is reasonable. it is 
waived when insurer actually assumes control of litigation in- 
volved. J. Frank & Co. vs. New Amsterdam Casualty Co. (Cal.). 
Where beneficiary requested proof of claim for death, but insurer 
instead sent disability blank which beneficiary nevertheless 
caused to be filled up, giving all information as to cause of death, 
and offered to furnish a more detailed statement, but insurer 
without requesting any further information disclaimed liability 
because policy did not cover illness until after first week and in- 
sured died within one week after becoming ill, this amounted 
to plain denial of company’s liability, and relieved beneficiary 
of furnishing further proofs. Moore vs. General Accident, Fire 
& Life Assur. Corp., Limited (N. C.)....ccceceececceccececcece 
Denial of liability is waiver of proofs. Dover vs. Liverpool & Lonaon 
& Glows FAs. CO. CORN a ocic secede ccvevcsecnvscnesesgancaceces 
On account of statement there was a waiver of proof of claim as to 
second accident. Jackson vs. Life & Annuity Ass’n (Mo.)........ 
Proofs of death waived by denial of liability. Guarraia vs. Metro- 
politan Life Imes. Co. (N. Jide ccccccccccccccccccccvvcessccccses 
Act of insurer denying liability before expiration of sixty-day period 
waived requirement. Neal, Clark & Neal Co. vs. Liverpool & 
London & Globe Ins. Co., Limited CH. Wubecnv dsacescédvceecesase 
Insurer whose policy did not prescribe the time within which notice 
was to be given, could not insist that notice, given as soon as 
insured was reasonably able to do so, was not timely. Jackson 
vs. Life & Annuity Ass’n (MO.)...... cece eeeeerecerereerescceces 
Company waived notice of loss by sending agent upon receipt of tele- 
gram to examine loss, this notwithstanding execution of oe pa 
nonwaiver agreement. State Mut. Ins. Co. vs. Green (Okla.). 
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Adjustment of Loss. 


Under provision of policy that as often as required insured should 
exhibit to agent of insurer all that remained of property, though 
injury to insured furniture was by water and falling plaster. 
and it had been dried and cleaned, an inspection should 
on demand be allowed. Maughiman et al. vs. National-Ben 
Franklin Fire Ins. Co. 

Where amount of lumber was determined by an adjuster elected 
by companies, proofs made and delivered to one of insurers, it 
could not defend on grounds that proofs of loss grossly and falsely 
overstated quantity of value. Booth & Boyd Lumber Co. vs. 
Caledonian Ins. Co. (Mich.) 

Valued policy law did not affect an arbitration under provision in 
policy where such clause would be void in case of total loss. 
Scottish Union & National Ins. Co. vs. Skaggs (Miss.) 

Stipulation for appraisement or arbitration is a nullity where total 
loss. National Fire Ins. Co. vs. House et al. 

Agreement for submission provided for appointment of two appraisers 
who shall appoint an umpire, and that award signed by any 
two of the three should be binding upon the parties. Held, that 
one of the appraisers could not by withdrawing from appraisal 
prevent other two from completing award. Boutross et al. 
vs. Palatine Ins. Co., Ltd., of London, England (Kan.).... 

Value of property fixed by parties at time of the insurance is not con- 
clusive as to value of property at time of fire in that deprecia- 
tion, if any, must be taken into consideration. Joyce vs. St. 
Paul Fire & Marine Ins, Co. 

As policy did not exclude assured from going before 
was within her rights in so doing. Security Ins. Co. vs. Kelly 
(Tex.) 

Submission and award are improper, as statute fixed amount of in- 
sured’s loss. Joyce vs. St. Paul Fire & Marine Ins. Co. (Mo.).. 

If an award was void, it should not have been given any consideration 
by court in insured’s action against insurer. Joyce vs. St. Paul 
Fire & Marine Ins. Co. (Mo.) 

Finding of arbitrators that value of library was only $600, when it 
was agreed in policy that $1,000 was only three-fourths of its 
sound value, was inconsistent with finding that there had been 
no material depreciation up to time of fire, and so void without 
force. Joyce vs. St. Paul Fire & Marine Ins. Co. (Mo.)... 

Award was not void because appraisers failed to comply strictly with 
provision that ‘appraisers shall then determine actual cash 
value of each article, etc.” Boutross et al. vs. Palatine Ins. 
Co., Ltd., of London, England—Same vs. Continental Ins, Co. 


of New York—Same vs. Fidelity-Phenix Fire Ins. Co. of New 
York (Kan.) . 


All irregularities, together with inadequacy of awar 
ing that in making award there was mistake as to amount, or 
that appraisers intentionally found less than necessary to restore 
building or cover loss. Security Ins. Co. vs. Kelly (Tex.) 

Where insurers waived defenses of conditions performed precedent, 
they could not be revived at insurers option to defeat arbitration 
award. Eaton vs. Glbe & Rutgers Fire Ins. Co. (Mass.) 

Though appraisement was not binding on mortgagee, who might eventu- 
ally recover more than amount fixed by appraisement insurer 
could not enjoin action for furniture loss pending mortgagee’s 
action. Aetna Ins. Co. vs. Pelham et al. (Miss.) 

Insurer by standing on validity of award waived any further right to 
demand additional appraisement. Security Ins. Co. vs. Kelly 
(Tex.) 

Item consisting of assessment due insurer from building owner, which 
insured deducted on paying loss was not expense or discount but 
valid debt. Boston & M. R. R. vs. Union Mut. Fire Ins. Co. (Vt.). 

Where insured elected to have car repaired in stipulated time. a new 
contract arose and therefore the only remedy was for breach 


of new contract. Gaffey et al. vs. St. Paul Fire & Marine Ins. 
ce. (8. 3 


Right to Proceeds. 


Rights of parties were same as they would have been if fire had occurred 
after conveyance, buyer being in possession and having performed 
all his obligations. Baker vs. Rushford et al. (Vt.) 

Seller retained title until payment of full consideration, no agreement 
to insure for his benefit being shown, is not entitled to pay- 
ment of insurance money to one in whose name purchaser in- 
sured property. Phifer & Gossett vs. Belue et al. (S. 

In absence of stipulation, fire policy is personal to insured, and does 
not indemnify holder of lien. As general rule mortgagor is 
charged with taking out insurance for benefit of mortgagee. 
Vendor’s lien claimant has no claim to part of insurance In con- 
troversy because of the stipulation that grantee would insure 
property conveyed and transfer to insurance to trustee. Walter 
Connally & Co. vs. Hopkins et al. (Tex.) 


(28) 
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Value of plaintiff’s buildings being greater than amount of insurance, it 
was too late for landlord to claim that tenant had no legal 
right to recover insurance money. Plum Trees Lime Co. vs. 
meeeee. COMED «oc alec ev ecascges kates Cibbiacheu var eredbenn wake tunes 

(581) Plaintiff’s petition sufficient statement to render admissible evidence 
of oral contract as to keeping up insurance at the joint expense of the 
parties for joint benefit. Waverly Sales Co. vs. Ford (Mo.)...... 

Mortgage loss payable clause containing stipulation to pay named 
mortgagee to extent of his interest does not amount to assign- 
ment of policy. Northwestern Nat. Ins. Co. vs. Southern States 
PReeemee & Fee GO. ARs oo nn ia ccnnidveisncechensemeaubar 

(583) Policy made payable to executors, administrators, or assigns forms 
part of estate at death and is community or separate property de- 
pending upon whether married or single when contract is made, 
not upon status at time of death. Succession of Le Blanc (La.). 

(585) Mere payment of premiums by beneficiary will not create vested in- 
terest. Metropolitan Life Ins. Co. et al. vs. O’Donnell—O’Don- 
nell vs. Metropolitan Life Ins. Co. et al. (Del.).............0-. 

Right of beneficiary is not defeated by divorce, as there is a vested 
interest which cannot be impaired by act of assured and com- 
pany without her assent. Lloyd vs. Royal Union Mut. Life Ins. 


Cet OU Dibows vcccseeeslee shen cndebad cp cueakdcecbhndeurcseestenss 
(586) Insured had no right in policy, and therefore trustee acquired no right 
under Bankruptcy Act. In re Majoras (U. S.)...cecccscccccccces 


As statute is not applicable to question of right of possession, de- 
fendant’s request that defendant has vested interest in policies, 
subject only to provisions relating to premises paid In fraud of 
creditors, was rightly refused. Carpenter vs. Carpenter (Mass.). 

Man on becoming insolvent does not become such a trustee for his 
creditors of his remaining assets, that any disposition thereof 
though without fraud, must be for their benefit, with the result 
that life insurance for benefit of his family, creditors are en- 
titled to entire proceeds thereof. It is the amount of excess 
premium and not the proportional part of insurance bought 
therewith, to which creditors are entitled to proceeds under 
statute. Harriman Nat. Bank vs. Huiet et al. (U. S.).......... 

Widow’s interest in policies vested. Weil vs. Marquis (Pa.).......... 

(587) No defense to beneficiary’s action on policy, providing that under 
certain conditions assured may designate new beneficiary, that 
while policy was in beneficiary’s hands, it accepted from assured 
affidavit that policy was lost. Lloyd vs. Royal Union Mut. 
Bate Fam CG. CH Be ccccceccaccveswessvdecnececeseveeteuccsuce 

Unless right to change is reserved, general rule is that beneficiary has 
vested interest. Metropalitan Life Ins. Co. et al. vs. O’Donnell— 
O’Donnell vs. Metropolitan Life Ins. Co. et al. (Del.).......... 

Where policy prescribes no particular form of notice, sufficient written 
notice will be deemed by court of equity to become effective on 
receipt by company. Navassa Guano Co. vs. Cockfield et al. 
CD... Ba) wcccvcesccsccecisendens 6¢0nntcevegWecebacesecs oneesenes 

Change of beneficiary made by insured without understanding is void 
and proceeds go to original beneficiary. McMurtray vs. McMur- 
CPAY OC Bh. (ORIR) cc vvcscrccccccccccredvewcectacertctscseceess 

(588) Where policy is withheld by beneficiary from insured who decides to 
make change, equity will deem effort made to change beneficiary 
sufficient. Metropolitan Life Ins. Co. et al. vs. O’Donnell— 
O’Donnell vs. Metropolitan Life Ins. Co. et al. (Del.).......... 

(589) Policy payable to insured’s wife if living, if not her children. vested 
interests passed to wife and children. Germania Life Ins. Co. 


we. Witte @€ GD. CREICI.) aocnc ckncce veseecedevecteccdeasdacseess st 
(590) Insured had no right in policy, and therefore trustee acquired no right 
under Bankruptcy Act. In re Majors (U. S.).....cceeeeccccccees 


Man on becoming insolvent does not become such a trustee for his 
creditors of his remaining assets, that any disposition thereof 
though without fraud, must be for their benefit, with the result 
that life insurance for befefit of his family, creditors are en- 
titled to entire proceeds thereof. It is the amount of excess 
premium and not the proportional part of insurance bought 
therewith, to which creditors are entitled to proceeds under 
statute. Harriman Nat. Bank vs. Huiet et al. (U. S.).......... 

Widow entitled to hold proceeds as against insured’s administratrix 
suing for money had and received. Weil vs. Marquis (Pa.).... 

(591%) Word “against” as used in statute relating to liability policies means 
to protect and save harmless. Verducci vs. Casualty Co. of 
Meme CGI) cnc cate cdvccecatcnvas CasavenctensactVunnenewaes 
(594) Where consideration for assignment of proceeds was then existing in- 
debtedness, assignee is not entitled to protection as innocent pur- 
chaser of claim evidenced by policy. Walter Connally & Co. vs. 
Hopkina et al. (TexX.)..cccccccccccscccvccccceccccesceseccsccces 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(597) Where policy provided for payment of indemnity in one sum and by- 
law in installments, policy will prevail. Eminent Household of 
Columbian Woodmen vs. Bunch (Mi88.)......-.6eeeeeeeeeeeeeeeee 


(29) 
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(602) Before penalty for failure to pay can be imposed, demand must be 
made. International Travelers’ Ass’n vs. Powell et al (Tex.).. 493 
Judgment for attorney’s fees and indemnities not applicable to assess- 
ment companies. International Travelers’ Ass’n vs. Votaw (Tex.). 496 
(606) Fire company cannot sue parties causing fire in own name, but in in- 
sured’s name. Insurer can recover reduced amount it offered to 
take, irrespective of whether insured agreed to pay it since without 
such offer it could have recovered entire amount. Pontiac Mut. 
County Fire & Lighting Ins. Co. vs. Sheibley (Ill.)........+06- 339 














XVIII. Actions on Policies. 


(608) In action on life policy where insurer refused to pay on ground that 
reinstatement was procured by fraud, to recover amount of 
policy after deducting loan, right of action was strictly legal 
and there was no occasion for accounting in equity as to divi- 
dends and accumulations. McCormack vs. a Mut. Life 
Bee, Ce. CH, Zed cccecvcecisece 8 

Where several accounts of declaration ‘alleged. ‘that ‘by terms of policy 
company had right to defend action against insured, that it 
had undertaken defense and was negligent in conduct of ne- 
gotiations. etc., the action sounds in tort, not in contract. 
Attleboro Mfg. Co. vs. Frankfort Marine, Accident & Plate Glass 
Ins. Co.—Frankfort Marine, Accident & Plate Glass Ins. Co. vs. 
Pe. SE a reer ee Ee 

(612) It is condition precedent to recovery when demanded by insurer by 
timely notice that he should produce for examination on trial 
his books of account, bills, etc.; but if it appears that insurer 
himself procured such documentary evidence, he will not be 
heard to complain of error in trial court ruling him to trial 
without production of such documents by plaintiff. Riley vs. 
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Action before proofs of death are furnished is premature. Conner vs. 
Dew Ter Tale TOs. CO. CH. Fido cocccccagvvvcecscsesesceussecceess 663 

(615) Company could not defend on ground that note accepted for premium 
was rebate. Biggs vs. Reliance Life Ins. Co. (Tenn.).......... 187 

By assuming defense insurer did not waive action clause. Most vs. 
Massachusetts Bonding & Ins. Co. et al. (MO.)........eee cece 503 


Where defense was policy limitation of period in which suit may be 
brought, it was not necessary for defendant to give notice of 
such defense, it being patent from the declaration. Ladies of 
Modern Maccabees vs. Illinois Surety Co. (Mich.)............0065 283 

(616) Fact that bank had enforceable claim against second bank, checks 
drawn by cashier when he was not such cashier, immaterial. 
Alabama Fidelity & Casualty Co. vs. Alabama Penny Sav. 
ED 6 5 55 6658 5c: CAPSS 0 taeda Ad RR bea TENOR hOGA See Ee eae 510 i 

(616%) Where defense is that injured workmen was employed contrary to 
law not error for trial court to sustain objection to introduc- 
tion in evidence of record of cause in which judgment was 
obtained. Collings-Taylor Co. vs. American Fidelity Co. (Ohio). 637 | 

(618) Action properly brought in county of policyholder’s residence. Inter- 
national Travelers’ Ass’n vs. Powell et al. (Tex.).............. 493 

Statute not applicable to mutual assessment company, so that company 
had right to contract to be sued only in county specified. Inter- 
national Travelers! AsPn VO. VOtAW (TOR). osc cccccsvecccesess 496 

(619) Where action for reinstatement was not brought within two years, 
action after death was barred. Thompson vs. Postal Life Ins. 


Rk OG AEN Ribas ve tice h bea Oatiniees. cena ee wae RUE She ws Rasseres 164 
(620) Petition as amended was subject to general demurrer. Massachusetts 
Pete) Tae ZO. CO. VO. TORO COG «.<.006.0:6 cs ceee essed eee 302 


(621) Provision limiting time within which suits may be brought on policy 
is in derogation of common-law right, and not entitled to broad 
construction. Attleboro Mfg. ‘Co. vs. Frankfort Marine, Accident 
& Plate Glass Ins. Co.—Frankfort Marine, Accident & Plate 
Glass Ins. Co. vs. Attleboro Mfg. Co. (U. S.)......ce0- Sadlavie Gee 
(622) Provision that no action should be brought by insured * against com- 
company after expiration of period from date of accident within 
which action might be brought against insured, unless a suit 
was pending at expiration of that time, does not apply to that 
of insured in tort to recover damages for negligent defense, 
Attleboro Mfg. Co. vs. Frankfort Marine, Accident & Plate 
Glass Ins. Co.—Frankfort Marine, Accident & Plate Glass Ins. 
Co. ve. Attioboro Mig. Co. (0. Bide cceccccccsccccsccccccese 133 
(623) Denial of liability was waiver of. clause forbidding bringing suit until 
three months after filing proofs. Moore vs. General Accident, 
Prive @ Tite Ager. Corp, amalted CH. .C.)oc cs cccccccvecesccscecs 117 
(624) Where defendant alleges that policy is payable to mortgagee, judgment 
for plaintiff was not erroneous. Camden Fire Ins. Ass’n vs. 
WE, SGD ac 6 0:6.6.0:6.0.0.0:06 0650 608 SESS OOD OD ERE NE RAO COKE 233 { 
Where assured had right to recover for full amount of loss, with con- 
sent of trustee, question of parties plaintiff and insurer’s re- 
quests as to rights of trustee became immaterial. Eaton vs. 
Globe & Rutgers Fire Ins. Co. (Mass.)........cccccceveseccces 194 


(30) 
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(629) 


(631) 


(632) 


(634) 


(635) 


(636) 


(638) 
(640) 
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Under policy of unincorporated association providing no suit shall be 
begun or maintained against more than one underwriter at any 
time, that final decision in suit shall be taken to be decisive of 
similar claim against each of the other underwriters, an action 
would lie against the association in name, its attorney in fact, 
and two of the members of association where no suit was pend- 
ing against any of the members. Mountain Timber Co. vs. 
Manufacturing Wood Workers Underwriters (Wash.).......... 

Assured was not required to state in each writ that action was 
brought for benefit of trustee. Eaton vs. Globe & Rutgers Fire 
Sie Gey CHD civicedccecvautcndnes as cnnennneumeeuanecade deans 

Declaration on policy, though not in form prescribed by code, but 
setting out in full provisions of policy and containing substan- 
tially all averments of declaration prescribed by statute, is 
good on demurrer. Riley vs. Atna Ins. Co. (W. Va.)........0 

Fact that prior policies on same property issued by some agent for 
same insurer has attached thereto the agreement of insurer to 
encumbrance then existing, but which agent knew at time of 
issuing policy sued on had been paid off, did not con- 
stitute notice to insurer of existence of subsequent encumbrance 
or put insurer or his agent upon inquiry to ascertain existence 
thereof. Riley vs. Avtna Ins. Co. (W. Va.).....ccccccccccees ee 

Unnecessary for plaintiff to allege or prove actual delivery. Massa- 
chusetts Mut. Life Ins. Co. vs. Boswell (Ga.)...........eeeeeeees 

Receipt of policy by agent and refusal to deliver and other facts in 
petition set forth cause of action. Metropolitan Life Ins. Co. 
We. SROGROOM CG) co ccavatosetrccdsccdecsesaeneeeesecdccoctede 

Complaint not objectionable because not alleging that insurer ever 
accepted application. Reynolds et al. vs. Canton Ins. Office, 
Este. OF Tea TE, CRB COP ne bcceccdcucdkscandvdacas acces 

It was necessary to plead. provisions of policy under which insurer 
undertook defense of suit to show the relationship between 
parties. Attleboro Mfg. Co. vs. Frankfort Marine, Accident 
& Plate Glass Ins. Co.—Frankfort Marine, Accident & Plate 
Glass Ine. Ce. va Attlobore Mile. Cai CU. Bibscccccccccccceccce 

Erroneous not to overrule special demurrer to allegation in the peti- 
tion. Jefferson Fire Ins. Co. vs. Brackin (G@.).........eceseeees 

Not error to overrule special exception to complaint for reason that 
identity of bales of cotton by tag. number or otherwise was not 
disposed. where complaint set out date, etc. Liverpool & London 
& Globe Ins. Co., Ltd., vs. Jones et al. (Tex.).....ccccccccccecs 

Condition prescribing manner of giving notice of loss, must be complied 
with before suit is commenced. Shawnee Fire Ins. Co. vs. Beaty 
CG. 0 seh 040k 0 5000 0005s ehenne cece nekees caeeuneanenelaeenenal 

Waiver can be shown under allegation of full performance espedially 
where no unperformed condition appears in contract. Jackson 
Wu. Se Ge BM: Se CHG 6 kicSoiaiccckc cvbnsdanscncinvesaus 

As premium was not paid petition set forth no cause of action. Boyd 
va. Southern States Life Imes. Co. (GO.). .cccccusesscccessaveseces 

Complaint insufficient to justify finding of waiver by assured’s agent 
of sixty-day clause. Boskovich vs. Union Assur. Soc., Limited 
CE Tie COC oieio. ot ce ees aeacesc cc ducsecenesndacecedseceenens 

Where plaintiff fails to allege compliance with iron-safe clause or 
reasons for noncompliance, no cause of action is set out. Jeffer- 
son Fire Ins. Co. vs. Brackin (G@.)....cccccccccccccccvcccccscces 

The facts sufficiently alleged defendant’s bad faith in permitting judg- 
ment to be taken. Brunswick Realty Co. vs. Frankford Ins. 
Ge. Ge Bed. dacceccsa€ecncnusinncscsdetegucssstatesseedtdas tes 

Counts. were sufficient, though not alleging the facts and circumstances 
attending injury. Maryland Casualty Co. vs. McCallum (Ala.). 

Allegations that beneficiary discharged loaded pistol at insured and 
killed him does not preclude recovery, since killing may not have 
been premediated or unlawful. Drown vs. New Amsterdam 
Casualty Co. et a). (COL). ncccccescscesccccccccccccssccsccessens 

Where company claimed reduction of amount of loss because of co- 
insurance clause, it was not entitled to such reduction where it 
did not plead the cause nor prove the facts. Camden Fire Ins. 
AES VG. Wael: CREE Pec nccccvevesnccntivocevassescectonusesnies 

Not erroneous to overrule special demurrers to allegations in the peti- 
tion. Jefferson Fire Ims. Co. vs. Brackin (Ga.)........200ee00- 

Defendant company’s allegations that plaintiff secured insurance on 
house which defendant had previously refused to insure by 
misstating its name and location, held insufficient where showing 
materiality of such representations or resulting damage to de- 
fendant were not stated. Waller vs. City of New York Ins. _ 
CGE hc wentedcoandvccbbescerbedauusceseet hs cetea Chiwheneses 

Existence of encumbrance without endorsement constitutes breach “of 
warranty unless waived by insurer. Riley vs. Aetna Ins. Co. 
Ce WO) ccctdescvococcsccnceteecbescncncusveeneenststeadadeasas 

Where insurer did not plead misrepresentation it cannot be considered. 
Doherty vs. Mutual Life Ins. Co. of New York (N. Y.)........ 

Plea seriously defective by interpolation of alternative averment. “or 
ought to have been known’’—plea that shortage was known and 
not disclosed did not charge dishonesty in the premises—plea 
must carry averment that added duties were such that the 
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performance materially interfered with discharge of duties dis- 
honestly breached. Alabama Fidelity & Casualty Co. vs. Ala- 


San: Se Www. ONE. COND s. 6 cana s scd'vcaecans be dcuceenteeee 510 
Abandonment of contract is affirmative defense, which is waived, if 

not pleaded. Johnson vs. Hartford Life Ins. Co. (Mo.).......... 432 
On facts stated demurrers to pleas were properly sustained. Pacific 

ees, Gee Be. CO. WR BUR CAE Dic ccoccncduccccvedsbcccocces 425 


Insured cannot declare upon policy and, when charged by insurer’s an- 
swer with shortcomings, reply that such omissions were waiver. 
Waller vs. City of New York Ins. Co. (Ore.)...... cosesvcecess OS 

Reply did not allege insured’s lack of knowledge of physician’s state- 
ments and was insufficient to show that beneficiary was fraud- 
ulently induced to execute alleged release. Lindstrom vs. Na- 


tional Life Ins. Co. of United States (Ore.).......cceseccescees 317 
Amendment to allege oral contract not erroneous. Struzewski et al. 
Cen ee Os. AO. I od cb ha va eke kik b eee R ees benes 451 


Where affirmative defense was that plaintiff had previously applied to 
other company and had been denied insurance, motion for bill of 
particulars should have been granted. That plaintiff knowingly 
and wilfully exaggerated and inflated alleged claim, plaintiff’s 
motion asking in what particular proof of loss was wilfully ex- 
aggerated and inflated, properly refused. Betts vs. Massachusetts 
Se ae eS Ms LD ben de 624 Kkd 6s bas dn whe bMS ES Rees 382 

In view of statute providing that all property of wife owned before 
marriage shall be separate property, but husband shall have sole 
management of it, proof that property insured belonged to wife 
of plaintiff did not sustain his allegations that he was owner of 
property at time contract was made and destroyed by fire. 
St. Paul Fire & Marine Ins. Co. vs. McQuary (Tex.).........++- 102 

General denial insufficient in action to present willful burning of prop- 
erty by insured. Springfield Fire & Marine Ins. Co. vs. Griffin— 
Franklin Fire Ins. Co. vs. Same—Pheenix Ins. Co. of Hartford 
DE, Se Ss poe once 8060 eR CASES nein ORS USED eee a eNeS 462 

Presumption is against suicide, and on each issue the burden is on the 
party asserting it. North American Union vs. Oleske (Ind.).. 43 

Insurer has burden of pleading and proving that loss, or a portion 
thereof, was caused by explosion for which company was not 
liable, Fire Ass’n of Philadelphia vs. Evansville. Brewing 


TS ere eer ee eee eee ee 109 
Plaintiff had burden of proving death resulted ‘from causes covered by 
policy. Dunn vs. Standard Life & Accident Ins. Co. (Mo.). 369 


Indemnitor’s duty to assert defense or defenses afforded. There ‘is 
no merit in contention that employer fell short in discharging its 
burden of proof by omitting to offer statements in evidence. 
Alabama Fidelity & Casualty Co. vs. Alabama Penny Sav. Bank 
RD <a Ab Sch wi Mee Oe AO ee BA OE WA A Pa Sie Ee bee ale AB Biase ies n 6.008 510 

Where cause of death was either accident or suicide and there is no 
evidence explaining the cause. law presumes accident. Weil vs. 
eS a a: Se ey ae ier eee re rer ee tay re it 482 

Before plaintiffs are entitled to judgment they must show amount of 
loss sustained and fact that sinking of boat was caused by perils 
insured against. McKern et al. vs. Corporation of Royal Exch. 


pe ee ee ere eee ere er er 605 
Necessary for insurer to show that felonious assault was first made by 
insured. Georgia Casualty Co. vs. Shaw et al. (Tex.)....... . 496 


One seeking to recover indemnity for entire loss of sight of one eye 
has burden of establishing his loss. Murray vs. Attna Life Ins. 
Rr ar er eee ee Te eT ee er oer 479 
Company must prove that assessment was not for larger amount 
than necessary. Johnson vs. Hartford Life Ins. Co. (Mo.).... 432 
Burden of insurer to satisfy jury of falsity of representations. Metro- 
politan, Life Ins. Co. V8. JOMMINGS CUA.) .occccccccevecvccceceses 417 
Incumbent upon plaintiff to prove case by preponderance of evidence, 
essential to recovery that the evidence adduced establishes that 
damage to automobile was occasioned by taking of same by 
some servant not in employment, service or household. Phoenix 
Assur. Co. Ltd., of London vs. Eppstein, et al. (Fla.) .......... 270 
Burden on beneficiary to show, not only that accidental inhalation of 
bug occurred, but also that there was reasonable ground for 
thinking that death came from that cause. Freeman vs. Loyal 
Protective Ins. Co. of Boston, Mass. (MO0.).......ccceeeceecseees 249 
Suicide will never be inferred if circumsmtances are consistent with 
any other reasonable theory. Neasham vs. New York Life Ins. 


ae | eS Serre rer ee errr ee ree ee eee rn 531 
Burden on defendant to show that insurance was procured by fraud. 
Mutual Aid Union vs. Blacknall (ArkK.)........ccceeeeececceeee 297 


Plaintiff must prove deceased came to his death by accidental means; 
she need not prove he > not commit suicide. Hodgson vs. 


Preferred Acc. Ins. Co. of New York (N. Y.)......ceececcccseees 256 
Where defendant alleged that losses were payable to mortgagee. burden 
was upon it to show that plaintiff did not have an interest. 
Camden Fire Ins. Ass’n vs. Wandell (TeX.)........::-eeeeeeees 233 
(648) Insurer may inquire whether judgment has been paid, but not where 
funds to pay it were obtained. J. Frank & Co. vs. New Amster- 
Gam Casualty Co. (Cal.)..cccccccccccccccccccnccccccscsccceccees 394 
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Physicians’ testimony that plaintiff's condition required him to be 
removed and plaintiff's testimony that he was ordered by 
physician to do so, admissible to show exigency for removal. 
Rocci vs. Massachusetts Acc. Co. (Mass.) 


(651) Where plaintiff claims policy covered death from disease. insurer 


could introduce its charter and certificate. Dunn vs. Standard 
Life & Accident Ins. Co. (Mo.) 


(653) In conditional seller’’s action on policy insuring separately, as against 


theft of motorcycle sold. interest of conditional seller and also 
interest of conditional buyer, the bill of sale was properly 
admitted evidence. Neal. Clark & Neal Co. vs. Liverpool & 
London & Globe Ins. Co., Ltd. (N. Y.) 


(654) Vendor who delivered deed in escrow change of possession of property 


(654% 


(655) 


(659) 


(663) 


(664) 


(665) 


from one tenant to another, house having been occupied by tenant 
when deed was delivered and fire occurred, immaterial so far 
as throwing light on issue of change of title. Pennsylvania 
Fare Bie. C.. W COREE: COPD icc ac cctceccccasscnevevhtuasdas 

Where plaintiff warranted his habits of life were correct, answer of 
plaintiff's wife in divorce suit three years previous charging 
him with sexual perversion inadmmissible as being too remote. 
ae et al. vs. General Accident, Fire & Life Assur. Corp. 
COD 2. ct chert advedeeiké sé damager ones dened s CARMAER EAR Ae oee a wes 

Plaintiff's time books showing number of men employed by aay or 
hour with account of their work, payment of wages and total 
number of logs and poles, properly admitted in evidence. 
Eaton vs. Globe & Rutgers Fire Ins. Co. (Mass.)............0+45 

) Post-card notifying premium was due admissible on question whether 
policy had been reinstated by accepting premium note. Farmers’ 
& Merchants’ Mutual Life Ass’n vs. Mason (Ind.).........+..0e+5 

Where insurer sets up false answers of insured and plaintiff claimed 
that such answers were falsely written by agent of insurer, 
trial court was technically in error in sustaining objection to 
questions on matter asked of agent who was not agent of the 
company in full compliance with code. Goldstone vs. Columbia 
See Ge. Wn Ct CG Po oes vckicncnad ue edundgeanounee wxaeeue 

Where issue was whether insured was in good health so far as “he knew 
or believed, evidence that to ordinary observation and to all 
outward appearance he was in good health was admissible. Baer 
ve. State Este TH CH CPB ec cccccccesccccccvseccacecse 

Not error to receive in evidence check signed by teller as casnier. 
Alabama Fidelity & Casualty Co. vs. Alabama Penny Sav. Bank. 
CANCE, K65 Css VERA EE CORRME SSE ASSRA RENO Os Oameatie a tadad anak hee eae 

Evidence sustained finding that insured had been treated for alcoholism. 
Doherty vs. Mutual Life Ins. Co. of New York (N. Y.) 

Where insured’s death was denied, admission in evidence generally 
of proofs of death is reversible error. Continental Life Ins. Co. 
vs. Searing—Equitable Life Assur. Soc. of United States vs. 
SURO CGs TES dnd cccinccnc keds tavanbnetusoaeeeeenn sae cee anl 

Where policy requires for recovery for loss of eye that loss be within 
ninety days of accident, issue in action being whether eye was 
sightless, witness could testify it was, though his examination 
was after the ninety days. Jackson vs. Life & Annuity Ass’n 


No recovery where statement of intestate that he accidentally inhaled 
bug was inadmissible, because no part of res gestae. Free- 
man vs. Loyal Protective Ins. Co. of Boston, Mass. (Mo.)........ 

Defendant cannot after admitting’ plaintiff was insured’s legal wife 
introduce evidence that she was merely his concubine. Conner 
vs. Grand Lodge of Pythias of South Carolina et al. (S. C.).... 

Admissible for plaintiff to show that agent had knowledge of vacancy 
of premises when policy was written, but agent’s construction of 
word “vacant” inadmissible. Gordon vs. St. Paul Fire & Marine 
Tee: CO, GHRIGMS. cconesescictsccgsewebivedececseunnseaentuaes 

Evidence as to use of gasoline on premises admissible to show assured 
had constructive knowledge. Insurance Co. of Pennsylvania et 
al. vs. Indiana Reduction Co. (Ind.)......cccceccescccccsecececs 

Evidence sufficient to warrant finding that insured met death 
through accidental drowning. Continental Life Ins, Co. vs. 
Searing—Equitable Life Assur. Soc. of United States vs. Same 
C0. (GAY Sn ccaccccnsiccivecketsnscasadheteadthsseghenisecaraced . 

Evidence sufficient to show waiver by insurer of forfeiture clause for 
nonpayment. Underwood vs. Security Life & Annuity Co. of 
American (TOK.)  cccvccccccicccedvecescccscccccscaccccce 

&vidence did not show that insured had knowledge. that lessee had 
installed machinery which increased hazard. Royal a 
Assurance of London vs. Thrower (U. S.)....-.-seeeeeeeceeeees 

Verdict that plaintiff did not fraudulently misstate value of goods 
burned was sustained where evidence showed plaintiff made 
nearly as many errors against his own interest as against in- 
yaa of company. Sharlet et al. vs. Hanover Fire Ins. Co. 
He. Ded i ivicncthneskehenkcdssacduatetucnsscecendad Guntadends 

Evidence showed violation of forfeiture provision in case of change’ in 
insured’s interest of continued vacancy of buildings. Springfield 
Fire & Marine Ins. Co. vs. Boon (Tex.)....... ee aeevesesececene 

Under the evidence lessor was within his legal right in ‘terminating 
the lease. Kahn et al. vs. American Ins. Co. et al. (Minn,).. 
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Evidence clearly showed that insured committed suicide while in- 
sane and that a contrary verdict would be unsupported and re- 
quired the direction or verdict for defendant. Howes vs. Iowa 
State Travemse Mews ASR. CU. Bids ccscciscccvsccceccess ie ectea 

Evidence held not to show insured’s waiver of return of car to place 

where it was stolen. Kansas City Regal Auto Co. vs. Old Colony 


ee re ere ere eee ee ee ae eT Coe ere 
Evidence sufficient to warrant finding that premium was paid when 
due. Rocci vs. Massachusetts Acc. Co. (MASB.)...cccccccsccecees 


Evidence and letters held to show that agent of company changed 
contract from one requiring strict proof to one requiring proor 
of only merchandise shortage. Co-operative Stores Co. vs. United 
States Fidelity Guaranty Co. et al. (Tenn.)........cccccccccccsecs 

Evidence of lay witnesses as to deceased’s robust appearance not 


entirely devoid of evidentiary strength. Remfry vs. Mutual Life 
es SA See NE. SU vate ¥es ses nck dt eee oie bp eb ce neste. 
Evidence justified inference that insured truthfully answered phy- 
sician’s question and latter changed same. Lindstrom vs. 
National Life Ins. Co. of United States (Ore.)........eccececeee 


Evidence showing that plaintiff had full charge of suit against in- 
sured and was bound by judgment. J. Frank & Co. vs. New 
A. CCR. PO ob sk oo hae tsee oRee ns kaadionacee > 

Evidence sufficient to justify jury finding insured shot in difficulty 
was not aggressor and burden was met by proof that death 
was due to external and violent means. Georgia Casualty Co. 
as IE ack ona 05 5 on AW PSD OTe be Abe ME eebreks 

That. after insured’s physician advised him his condition was serious 
and disease incurable and he voluntarily stated he was suffering 
with his stomach and pains in his back. would not alone stand 
to prove that he died of cancer. Lombard vs. Columbian Nat. 
re re ere ee rr ee ae eee 

Proofs of issuance. payment, loss in excess of value, proofs not re- 
turned or objected to. will entitle insured to recovery. TInsur- 
ance Co. of Pennsylvania et al. vs. Indiana Reduction Co. 
COD i. 5 err OC a seein 6 0080 OS bE R ADT ESS SO SAME ee ERE ERO oe ° 

Evidence sufficient to justify finding that proper books of account. haa 
been kept by plaintiff and that in back of time book there was 
accurate inventory of poles, etc. Eaton vs. Globe & Rutgers 
es OO IL h-4 6:49 bu  oreid. aig Bere backs Grace 6: suki b ediecbaeere oeb 

Where evidence failed to show that agent acted within scope of 
authority in making representations relied on his waiver, waiver 
was not established; insured is presumed to have known terms 
of policy. Urbaniak et al. vs. Firemen’s Ins. Co. of Newark, 
N. J.; Same vs. Commercial Union Assur. Co., Ltd. (Mass.)...... 

Findings and evidence construed to show that property was occupledad 
during thirty days ponenennar fire. Johnson vs. Mennonite Mut. 
Ware CR TO, Gis crc ee Gacreverrsceessene DR e eee Reee ROR NOe 

Evidence insufficient to show that “insured had actual knowledge that 
property had been advertised for sale. Brown vs. Connecticut 
Dare Te. CO OE TEAC, COMM. CHG.) 0 vieisc.ceicccccscsseewsocnces 

Contract was in fact entered into between plaintiff and company, 
though name of owner was erroneously given. Camden Fire 
Ee. De WO: WERGO CEG) « oc. ccascccescvaeciesstvcbtureonsees 

Evidence sufficient to warrant jury finding policy was not cancelled 
before fire, though plaintiff acted on mistaken impression that 
policy sued on was one canceled. Violette vs. Queen Ins. Co. 
COG. . 5820026055640 04S CUNARD SER NCR SCOR COSeCeAERSbSOCC CARES? 

Evidence sustained finding that plaintiff's hand was not completely 
severed at wrist within provisional meaning of policy. Hardin 
eS eae Se re ree eer ee 

Evidence showed that whatever fraud was perpetrated was fraud of 
defendant’s soliciting agent. Mutual Aid Union vs. Blacknall 


A ca's:5. o.oo Ghd raers 5 hae ele Chace hd oak Rak hie Oc 8 CRS a eee ae Ones 
Not shown that any material error occurred upon trial. Massachusetts 
Mut. Life Ins. Co. Ve. BeSwell (GO.)... cr sccsccvsscccccccscscece 


Burden was on defendant to show that insured was suffering at time 
of application from disease claimed by it. Remfry vs. Mutual 
REO. CR. CO OE TOOW ROEM. CORO oo. 6.6 0.0.0 5:0:6:0:0.05.06:0¥.0:05.0:680.b0:0 020% 
Evidence showed that it was intention of parties to contract for iIn- 
surance for one year as written. but that premium should not 
be paid for ten to fifteen days. Columbia Feed & Grain Co. 
we. Americas Contral Ine. C0.. (BR0.)...ccccccerccceerssonccedeces 
Fact that no other jewelry was taken does not conclusively refute 
inference of theft. Hornbeck vs. Southwestern Surety Ins. Co 
8 Pee ree ere Ter eee eC er tT eee 
Where judgment was satisfied by delivery and acceptance of note. 


judgment was in truth satisfied. Riner vs. Southwestern Surety 
BUND. SI. COLD vince 6 8 cokes ese eteeecceredebetoectiesecesece nace 
Evidence to show of meeting of minds so as to render contract complete. 
BS re eee ree re re ee 


Evidence sufficient to support finding of jury as to number of bales 
of cotton and that it was a substantial compliance with iron-safe 
clause. Liverpool & London & Globe Ins. Co., Ltd. vs. Jones et 
GE, CUED | 8.5.0 86.060 ibe 050.650 608d 665 On SCRE DESDEEH CECH C HERO eE RS 
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Evidence justified finding that defendant waived prompt payment of 
premium. Lenning vs. Retail Merchants’ Mut. Fire Ins. Co. 
GONG. ches ce e¥aucdadecdetenndecandcUaavesaleddennatedancdacen 

Evidence sufficient to warrant finding that although insured was In- 
formed he had Bright’s disease, he did not believe it. Unitea 
States Annuity & Life Ins. Co. vs. Peak (Ark.)...........ceeeees 

Original entries coupled with other proof may be regarded as admission 
that they truly represented the condition of the business. Leven- 
Ciel: Walp See Bs: Ce OI. To dae vaccchens ¢o0e cieadetuceecsscndde 

Evidence did not sustain finding that trustee who was also agent of 
company, after issuing policy, instead of delivering it, retained 
possession in his capacity as trustee until after fire occurred. 
Walter Connally & Co. vs. Hopkins et al. (Tex.)................ 

Evidence sufficient to show that agent was agent of insurer and that 
notice to him of occurrence of injury was sufficient. Mary- 
land Casualty Co. vs. W. C. Robertson & Co. (Tex.)............- 

Evidence of misrepresentations concerning use of liquors not sufficient 
to authorize setting aside verdict. Mutual Life Ins. Co. vs. 
SOG SONGS | via cis d ChacsrdbeenDaReCGrsherihecbmdesncacuaaws 

Defense of suicide. Verdict for plaintiff supported by evidence. 
Neashaw ve. New York Uife Jak. Co. CU. Biba ccc s visvccvcduccess 

Absence of motive by insured for committing suicide while not con- 
clusive is a consideration which enters strongly into the sum of 
evidence. Neasham vs. New York Life Ins. Co. (U. S.).......... 

Question of sufficiency of proofs is for court alone, and if sufficient 
should be submitted to jury, and if insufficient there is no basis 
for action. Continental Life Ins. Co. vs. Searing—Equitable 
Life Assur. Soc. of United States vs. Same (U. S.)............ 

Where insured, who stated that he was in good health so far as he 
knew, either knew or had reason to believe he was not in good 
health, truth of his representation as regards consulting 
physician was for jury. Baer vs. State Life Ins. Co. (Pa.).... 

Whether misrepresentation increased the risk of loss is a question of 
law. Mutual Life Ins. Co. vs. Dibrell (Tenn.)............6. 

Evidence held to require submission of issue whether plaintiff burned 
building intentionally. . Todd vs, Security Ins. Co. (Mo.)...... 

Where it appeared that husband had no insurable interest in property, 
trial court should have instructed a verdict for defendant, 
St. Paul Fire & Marine Ins. Co. vs. McQuary (Tex.) ............ 

It was question for jury whether insurer had absolutely refused to pay 
loss under fire policy or had made a bona fide attempt to adjust 
it. Moore vs. Dixie Fire Ins. Co. (Ga.)..........0005 Senden 

Acceptance and appropriation of check, was taken in connection with 
previous conduct regarding overdue premiums, was evidence of 
intention of waiver. Moore vs. General Accident, Fire & Life 
Assur. Corp., Limited (NM. Ci) ccccoccccccsccecsvesccccsecseces 

Where suicide was properly presented as defence, it is error to direct 
verdict for plaintiffs if different minds may reasonably draw 
different conclusions from evidence. Rawitzer et al. vs. Mutual 
Benefit Health & Accident Asa’n (NebD.).......cccecccevceccecee 

Question for jury whether special agent waived provision requiring 
immediate notice of sickness of stallion. Kentucky Live Stock 
Ins. Co. vs. Stout (Ky.)..... wereccescceseccece cvccccccce 

Provision in policy against false swearing is not ‘Violated. by insured 
making slight overestimates, but when disparity is so great 
and so out of proportion to actual value as shown upon trial as 
to plainly evince intent to defraud, question becomes one of law 
for court and not of fact for jury, and defendant is entitled to 
instructed verdict in his favor. Riley vs. Actna Ins. Co. (W. Va.). 

Where plaintiff failed to establish filing proof of loss nonsuit properly 
granted. Kazarian Bros. vs. Providence Washington Ins. Co. 
CU: Bid: wanncvcceeaahecceedandcctsesdubécevascashsaue eavevs teaee 

Evidence authorized submitting case to jury on plaintiff’s theory that 
insured was injured accidentally. Semmons vs. National Travel- 
Ore THOME CIOS). oko os cccadkscscceccctisicectrscvedeaneccasives 

Materiality of representations ordinarily for jury, but where clearly 
established court may so rule as matter of law. Metropolitan 
Life Tus. Co. ve. Jemming® CREEL) occ cccsccesccccecticiscvccoceses 

Question of fraud on part of insured properly submitted to jury. New 
York Life Ins. Co. vs. Montgomery (Miss.) ..........eeceeeeees 

Whether deceased committed suicide was for jury. Weil vs. Globe 
Fumeetty Cas. CN. Wed osc ccctccsincccadeccssisececavsetatscsesec 

Where agent had entire knowledge of keeping of prohibited article on 
premises, direction of verdict for assured was proper though it 
might possibly be said that agency of broker was controverted. 
Insurance Co. of Pennsylvania et al. vs. Indiana Reduction Co. 
CID . ko etatareees be dckR eens Cahiers Che s seeUReeEs cieeaseeaees 

Evidence presented question of fact whether defendant had knowledge 
of formation of corporation and with that knowledge issued 
and renewed policy of insurance. Lenning vs. Retail Merchants’ 
Mut. Fire Ins. Co. (MImM.) ...cccccccscccccccccccccccccsceccccese 

Whether death was caused solely by accidental means was for Jury. 
Pledger vs. Business Men’s Acc. Ass’n of Texas (Tex.)......... 

Evidence that employer notified liability company one month after 
accident, but as soon as he knew employee intended making 
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claim and that defendant was notified when suit was started, 
was represented at trial made jury questions whether provisions 
requiring immediate notice were complied with or waived. 
Hunt vs. Fidelity & Casualty Co. of New York (N. C.).......... 
Where inventory offered in evidence bore no mark impugning its 
genuineness, question of genuineness was for jury. Leventhal 
ee a. A a SS er reer rer te eT ee Te eee 
Whether policy was avoided for nonpayment of premiums, or by other 
insurance, was for jury. Dubinsky vs. Hartford Fire Ins. Co. 
SE BRE CA, SH) vain ns.03e ks vee ccastosneesccevenesses 
Question whether plaintiff did not perform its obligation respecting 
auditing was for jury. St. Louis Police Relief Ass’n vs. American 
Paonia Co. GE DOlMMOre CEO.) cv. caccicccccevescccoeserecessvuce 
Question of suicide or murder must be left to jury. Neasham vs. New 
pe ee ee eS err eT ee reer ee ree ree eo ee ree ee 
Explanation of insured seeking to avoid effect of issuance of inter- 
mediary policy without consent. not tenable and his own testi- 
mony would not authorize finding in his favor. Dover vs. Home 
Baa: TID: GED © 5. 60 863.0 80 0.6. 05:5 OEY Maes Oe HU OEE CUTE W Ee Oe KMS EC ROHS OD 
Waiver of payments or assessments is a question of fact for Jury, as 
is also fraudulent overvaluation. Bilodeau vs. Narrangansett 
Mut. Fire Ins. Co.; Same vs. Dirigo Mut. Fire Ins. Co. (Me.).... 
Whether enumerations in plaintiff’s tally books. specifically naming 
each pole and log, was. compliance with inventory clause was for 
the jury. Eaton vs. Globe & Rutgers Fire Ins. Co. (Mass.)...... 
Court properly refused to submit to jury question whether or not build- 
ing had become vacant fully ten days before fire and whether or 
not there was a waiver. German-American Ins. Co. vs. Shaddix 
CORD 08 6.0:0: 660.050 0.66.0 UNOS 5.016.608 860:t OOK OOO SCC Ra CROC CREE OH SOE 
Question for jury whether fact that insured was carried to other house 
showed he was not sick to degree described. Rocci vs. Massa- 


GCRAOEES: BOC. SO. CORB) 6 ccicw eects ceseecerevrercdnveeceevers.e 
Question of intentional falsehood of Italian. unacquainted with English 
language for jury. Guarraia vs. Metropolitan Life Ins. Co. 
Gee ed hag babe Fs v0 Sth 0 un:0.s o5.6.8:006.6 0:05 6600 .0-920600 64.0) 08 ee s80e 
Issue was presented for jury on question of misrepresentation. Rem- 
fry ve. Mutual Life Ins. Co. of New York (MO.) ...cccsvccccssce 


Tender back of premiums paid, after commencement of action could 
not by operation of law rebut inference of waiver of conditions 
from failure to give notice of cancellation. Porter vs. Dixie 
eee ae Mlle PRUE SOD « Seesaw bo ub how ay os 6 6.5.6 ae Oe ete ee OS ne EC 

Instruction asking jury to state whether award was valid, properly 
refused as it involved question of law and fact. Security Ins. 
A, ee EE 05 oo. 65k wee ORES OSES DRED TT EOE ELE CES UEUAS 

Evidence sufficient to carry to jury question whether injury was ac- 
cidental. Lamport et al. vs. General Fire & Life Asur. Corp., 
A: rere re re re te ee hee er eee eee 

Whether insurance was obtained for speculative purposes depends upon 
facts and circumstances surrounding parties at time of procure- 
ment. Burdette vs. Columbus Mut. Life Ins. Co. (W. Va.).... 

Question of fraud is for jury. State ex rel. Arel vs. Farrington et al. 
Judges of the Springfield Court of Appeals. (Mo.) .............. 

Defendant not entitled to judgment notwithstanding verdict on ground 
that it conclusively appeared assured had failed to carry out 
conditions. Pearson, Superintendent of Banks, vs. United States 
eee, We AOE, Sees (CURRED icine tenvctdcssavncbmeneesnse 


Instruction that if misrepresentation by insured was made in good 
faith it would not avoid policy was not reversible error. Baer 
WR: See. Be BO GO QR vkcs vaccccssucovetercbhebesae 
Under policy limiting liability in case of suicide to amount of premium 
paid, less indebtedness requested instruction that if insured com- 
mitted suicide plaintiff could not recover was properly refused, 
as predetermining consideration of the amount due. North 
American Union vs. Oleske (Ind.)............. ° eeeceees 
Where company was sued on policy for about one- “fifth of total in- 
surance, defendant’s requested instruction that total amount of 
loss should be found, does not raise question whether loss ex- 
ceeded defendant’s liability. Sharlet et al. vs. Hanover Fire 
TA Ee. Bn in cece eher ices sane dawdend eves cies eccccccccce 
Where insurer separately pleaded "fire by design of insured, gross 
negligence of insured, and failure to use all practical means to 
preserve property, it was error to instruct permitting recovery 
unless all three defenses were proved. Todd vs. Security Ins. 
Ce. : RES. . Criin dsc cdev ne useecussceebianastgeb bn nbens oh ueeas 
Refusal to give charge that if building was substantially demolished 
and fell down as result of explosion, and not as result of fire, 
verdict should be for defendant, was not error, since charge did 
not permit verdict for plaintiff if fire in building caused ex- 
plosion. Fire Ass’n of ee vs. Evansville Brewing 
AOGo CHIR.) sevsesesveccses 
The fact that death of insured was result of voluntary exposure to 
danger. did not warrant instruction in favor of insurer. Inter- 
national Travelers’ Ass’n vs. Votaw (Tex.) 
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Where cancellation was not pleaded it was in error to instruct that 
jury could not consider any evidence as to subsequent cancella- 
tion. Columbia Feed & Grain Co. vs. American Central Ins. Co. 
CHRD. ~ o.cv0s cb Cbd 060K CRTC Kee ed Cen ehiadeceensedasheweetenwes 

Instructions held to clearly and fully submit to jury issue of alleged 
a misrepresentations. Mutual Life Ins. Co. vs. Johnson 
(GRD  covccesniveestec0ehaktoes es Mecueake dene netnekenegecedaaas 

Instructions properly refused does not comply with rule that mere 
representation to avoid policy must have been made with actual 
intent to deceive. Pacific Mut. Life Ins. Co. vs. Hayes (Ala.).... 

Where defense was award alleged to have been made under policy 
case submitted on special issues, award said to be irregular. 
if not actually void, nefused instruction that award was 
valid was not error. Security Ins. Co. vs. Kelly (Tex.)........ 

It was not error to instruct that if it be a fact that agent knew of 
insured’s condition company was bound. Mutual Aid Union vs. 
FRGMIED. . CATED. o6iknh cs 0-ee str tn. dé nc ocnies une thedceaneswawekees 

Where jury found deceased’s heart was in diseased condition furtner 
finding that death might reasonably be _ expected from 
exertion not material to question whether he could have anti- 
cipated such result. Pledger vs. Business Men’s Acc. Ass’n of 
Te COD. acdccnnweacdedenGWenes+auanedesaescemanandaeeamedns 

Where insurer did not exercise option to pay claim in installments, 
judgment for bulk sum not erroneous. International Travelers’ 
AOE WFO CORY nc cacisedc cc.reecsandacexas vanasaeceteun ad 

Attorney in fact and two members having appeared and answered. 
money judgment was properly entered against the association. 
leaving undetermined amount to be contributed by several mem- 
bers. Mountain Timber Co. vs. Manufacturing Wood Workers 
Ter riteie, CSRS kn creche carccvnch 00 Caonmadacveseautasndenaans 

Where fraud and mistake in issuance of policy is alleged and re- 
formation is asked, where evidence supports allegations, court is 
justified in reforming policy. Hammond et al vs. Western 
Casualty & Guaranty Ins. Co. et a). CROR.) .cccnccesccccccveces 

It is condition precedent to recovery when demanded by insurer by 
timely notice that he should produce for examination on trial 
his books of account, bills, etc.; but if it appears that insurer 
himself procured such documentary evidence, he will not be 
heard to complain of error in trial court ruling him to trial 
without production of such documents by plaintiff. Riley vs. 
Etna Ins. Co. (W. Va.) 


Reinsurance. . 


Statement of application of dividends to insufficient reserve was not 
a misrepresentation. Warren vs. Federal Life Ins. Co. (Mich.) 
Where insured was notified of re-insurance. accepted terms and paid 
premiums, he could not accept benefits and reject other condi- 
tions on plea of ignorance. Warren vs. Federal Life Ins. Co. 
CHERGEEY. kn. c cncaieudc tanec tek nedeestetkeenescsmeeesenstee cea 
Held that as accounts between companies could be stated upon 
annual basis, such accounts were not bound to remain open 
until the end of five year period. Schlens vs. Poe et al.; Poe 
et al. vs. Schlens; Village of Lyons et al. vs. Same (Md.)........ 
Where holder continued to pay premiums on assessment society re- 
insured in old-line company he could not accept conditions, pay 
premiums and recover premiums back. Warren vs. Federal 
Life Ins. Co. (Mich.) 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Company which requires payment of fixed premium and provides bene- 
fits not in any degree dependent upon assessments is not an 
assessment association as defined by insurance laws. Western 
Life & Acc. Co. of Colorado vs. State Ins. Board of Nebraska 
CHOBE .. ccvesieccecdsuns ecoeece 

Fraternal societies in so far. as they provide indemnity for disability 
and death are deemed mutual So Robinson vs. Brother- 
hood of Railroad Trainmen (W. eoweceseses 

Contract does not cease to be governed - statute exempting ‘fraternal 
associations from all provisions of insurance laws. regardless 
whether contract complies with statute or not. Parker et al. 
vs. Sovereign Camp of Woodmen of the World (Mo.)............ 

Suit to enjoin expenditure for home office building to amount pre- 
scribed by Statute must be instituted by Attorney General. and 
not the insurance commissioner. Wilbour, Ins. Com’r. vs. Cour 
La Fontaine No. 1, Forestiers Franco-Americains (R. I.)...... 

Foreign order subject to laws of Nebraska. Dworak vs. Supreme Lodge 
of Western Bohemian Fraternal Ass’n et al. (Neb.)............ 

Incumbent of office in fraternal society who is candidate for re-election 
and who with knowledge of all facts voluntarily and without 
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protest yields office to one declared elected as successor abandons 
office and is as effectually out of office as if he had resigned. 
State ex rel. Gall vs. Barnes—State ex rel. Coulter vs. Same 
RE eS Re er es err rere Tr <oee 
Secretary of local lodge was, according to his “duties, ‘an “agent of 
association and is presumed to have informed his principal. 
Chandler vs. Royal Highlanders (Neb.)...........e00% etanene 50 
General agent of Grand Lodge could bind it by" his agreement with 
adjoining landowner to have no division fence between two 
farms. Dixon vs. District Grand Lodge No. 7, Grand United 


Seer OE Gee Derseee OC Bh. CI. Gi) onc csdcsecccenernbuscacesss. 637 
Judgment for services of medical examiner sustained by evidence. 
Jackson vs. Knights and Ladies of the Orient (Kan.)............ 569 


(697) Statute requiring societies to have representative form of government 
is not contravened by constitution that jurisdictions must have 
reasonable minimum of members before they are entitled to rep- 
resentation in Supreme Council of order. State ex rel. Gall 

vs. Barnes—State ex rel. Coulter vs. Same (Minn.)......... 49 
Suspension, as well as dispensation to defendant, were void, because 
Supreme Grand Master who ordered same was not duly elected 

Supreme Grand Master. Bailey vs. Montgomery et al. (N. Y.). 182 
(698) Funds for payment of death losses are exempt from application to 
claims of general creditors. Jackson vs. Knights and Ladies 

a er er ere ee er eer ee 569 
(699) Cancellation depended whether company had received from re-insuring 
association any funds applicable to the purpose. Jackson vs. 

MON ONG LeGies OF the OFieMt CHAD.) occ cevcvecsccsscccevcs 56 
(705) Application for appointment of receiver, alleging fraud, etc. Held 
where there is no powerful and peculiar equity involved, such 
action can only be commenced by the state. Albach et al. vs, 

Fraternal Aid Union (Kan.) ........... aniations Peeenewe cocee & 


(B) THE CONTRACT IN GENERAL. 


(711) Fraternal societies in so far as they provide indemnity for disability 
and death are deemed mutual companies. Robinson vs. Brother- 
heed ef Ratireond Traimmen (CW. VB.) cccccccccssvcceccnccssvess 191 

(712) Nebraska statute prescribing classes of beneficiaries governs in all 
Nebraska contracts. Dworak vs. Supreme Lodge of Western 


Bohemian. Prateraal Asem et G). (NOD) 22.0. ccccewcvecccccccces 316 
(717) Constitution and by-laws are part of the contract. Smith vs. Mystic 
Pere Oe Sa WENNER, CIAL? , 6.6.6.0: 9-6.0'0:0:6 bin 66-0506 0.6.0 m44;5:4 bo RO ee eRe 315 


(718) The clause “except as herein otherwise provided” did not have the 
effect of making the promise to pay full amount of certificate 
absolute except in cases thereinafter mentioned. Dickinson vs. 
Praternal AiG Unilen (IEY.). <0 cvcccccccescccccccscene covsccee @& 

In absence of waiver or statutory limitation, all parties’ rights to 
benefits will depend upon contracts. Grand Lodge, A. O. U. W. 


Ok Demme: WO; CORRE OE OE. TRRIUDD: o:6:6:0:05s 6.5:5-6 bin 6 G:iio.0:4 Kodses wee 175 
Statutory provisions and society by-laws, as to change of beneficiary, 
become part of benefit certificate. Malancy vs. Malancy (Wis.) 192 


(719) Fact that member knows that by-laws have been amended or that he 
voted for amendments does not conclusively show his consent 
that they have retroactive force to modify his contract. Sheetz 
vs. Protected Home Circle, Ins, (Pa.) .......es+e0: eocccccces BF 

Reservation of right to change by-laws does not contemplate one un- 
reasonably affecting substantial rights under certificate. Olson 
vs. Modern Woodmen of America (Iowa). taeeeesevesne 568 
Association is without power by amendment or ” otherwise to divide 
membership so as to place younger members on a self-paying 
basis and constitute older members a separate division. Tusant 


ot. Bl. We. Saree Tees. B.. . Te. We. CEO 6 ocicicecvensecrucsces 308 
Fraternal insurer cannot change rules as to defeat policy of one who 
died before change. Little vs. Henry et al. (S. C.)............ 670 


Fraternal society may raise assessments of members if increase ts 
equitable and necessary. Wagner et al. vs. Supreme Lodge, K. 

P. SED. Vic eviu nh kW ee chase heh SC eREOSES © CEN ON aR CNkSd okeeed ce Ds 173 
722) Limitation of liability to indefinite amount, in contravention of 
statute, is void. Parker et al. vs. Sovereign Camp of Woodmen 

Se Re Cree Por er ere Re ee ee 314 
(723) Despite recitations of application that answers were warranties, 
answer concerning tuberculosis was representation. or vs. 


~ 


Brotherhood of American Yeomen (l0OW@).........eeceeeeceees 307 
If warranties were false, contract was avoided. McGinity vs. "Brother- 
ee Te Se 0 OE OE 05k 0 n8e6s ch cach acviccnesioesies 576 


False warranty of good health will avoid certificate. Smith vs. Mystic 
SPO Oe SHED SPE. CUED oir cevcns cetscnbeasevecentececeetase 315 

(724) Where no benefit was payable for death within four months after 

initiation, beneficiary could not recover. National Order of 
Mosaic Templars of America vs. Lile (Ala.)..........ceecceeees 424 

Insurer was not estopped from showing falsity of warranties if made 

by connivance of physician with deceased. McGinity vs. Brother- 
ee ie EB ae re eee 576 

Knowledge of agent imputed to company. United Assur. Ass’n vs. 
PUTCO TRIE.) ccccccsepereseecvesccesevesvuecece 


“ 


—— 


Topical Index. 


(726) Where entire writing leaves no doubt as to intention of parties, rule 


(730) 


(C) 
(738) 


(736) 


(737) 


(743) 


(D) 
(752) 


(753) 


€«755) 


that contract, if ambiguous, must be construed most favor- 
ably to the insured does not apply. Dickinson vs. Fraternal Aid 
COR CSD co crcacsacacntdiecuecéccerecatessensagsaeteunens 
Any doubt of uncertainty in mutual benefit policy will be resolved in 
insured’s favor. Hammill vs. Order of United Commercial 
Travelers of America (Ni Fu) ccccccceseccvsvcescescvccescecuses 
All provisions of instrument or laws which form any part of contract 
should be considered. Wagner et al. vs. Supreme Lodge, K. P. 
CGD Budden cewocéuseudniesnetedees0h06e8een €4chewenseeeek ean 
Contracts are construed most strongly against company which chooses 
the language. United Assur. Ass’n vs. Frederick (Ark.)..... 
Fraternal certificates with provisions of constitution are to be inter- 
preted as other insurance contracts. Robinson vs. Brotherhood 
Of Ralivend Tratamen CW. VG.) . ccccccccccccececcssescecstsaces 
Where designation of eligible beneficiary has been duly canceled, desig- 
nation of an ineligible beneficiary in such certificate does not 
revive or reinstate such canceled designation. Logan et al. vs. 
Modern Woodmen of America (MinMN.)..........ceceeeceeccesecs 


DUES AND ASSESSMENTS. 


Local soliciting agent without authority to write or issue policies, 
but who merely procures applications, etc., is not general 
agent, and his knowledge is not chargeable to insurer. Pettijohn 
va. St. Paul Fire & Marine Ine. Ce. (CREB). .ccccosccccccccesece 

Under by-laws empowering executive committee to make assessments, 
levying an assessment by means of letters written by members 
of committee who lived at widely separated points was illegal 
and nonenforceable. International Brotherhood of Maintenance 
of Way Employees vs. Duncan et al. (Tex.).......ceeeeeeee 

Unless otherwise provided, question whether notice was given “the 
member is to be decided by consideration of applicable rules of 
evidence. United Assur. Ass’n vs. Frederick (Ark.)............ 

Member of society which broke its contract with him after he had 
been a member for many years, could not rescind his member- 
ship and recover back all assessments and dues paid by him, 
where the order levied assessments only for payment of death 
losses after they occurred, and applied all assessments paid by 
such member for such purpose. Barlow vs. Grand Lodge A. O. 
Ta. We CE FSW COWG ecccccccccsenererncsstecccvcsccsucveeses 


FORFEITURE OR SUSPENSION. 


If payments are made for insured by local lodge as loan to insured, 
fact that insured does not return such loan as agreed by him 
will not establish a custom to extend time of payment on part of 
association. Chandler vs. Royal Highlanders (Neb.)............ 

Where local officers received assessments, but failed to remit to Su- 
preme Treasurer, local order and members were not thereby sus- 
pended. Riess vs. Supreme Conclave, Improved Order of Hepta- 
SO. Ci a Wed occa 65 ca da ees odes beer eee heked eh eadeiseceeans 

Local accountant is agent of society rather thar of local circle. Nies 
wb. WR. S. OE. OE. CRE a ec coie sisi thidoctacsceneuaeveceans uae 

Where insured was notified that nothing but compliance with increased 
assessment would be deemed performance, insured was excused 
from tendering premium. Wagner et al. vs. Supreme Lodge. 
Wis. ee GRP ie vevecccncecesevsstaddedcengcbalseedecectuaentheerans 

If association adopts custom of receiving payments after date named 
in contract, it waives right to forfeit for delay. Chandler vs. 
Tees... CIRO) bn. dh. cee ndcnestuhtenséwceénbecaduesaceet akeee 

Where local officers, contrary to rules, received assessments after 
default and during member’s illness without compliance with 
rules for reinstatement, but failed to remit to supreme body 
which did not waive policy provisions, beneficiary could not 
recover. Riess vs. Supreme Conclave, Improved Order of Hepta- 
COE Gein Bad | cas chaceaiesdscdccecudeansaeteeconsadescuseecunae 

Where the amount of premiums were received in bulk by National 
Council without complaint, it could not complain, after death 
of member, that his dues had not been paid by him to local 
council. Outlaw vs. National Council, Junior Order United 
American Mecnenws,. 6¢ Oh CB. Cohecccccnccncencéscctcacncceas 

Association, by receiving money on dues and assessments subsequent 
to their due date, waived forfeiture. International Brotherhood 
of Maintenance of Way Employees vs. Duncan et al. (Tex.).. 

Mere rumor is not such knowledge of insured’s actual habits as could 
be made basis of estoppel. Cameron vs. Royal Neighbors of 
MENTOR. CORIOMD 6. 66600 0:4.605.0.50.0:04 06054500 bbc cen eacctesuneatees 

Constitution of society may validly provide against waiver by 
subordinate lodge, although state of such corporation’s creation 
may recognize waivers by subordinate officials—by-law that re- 
tention of assessment should not waive any provision until de- 
mand had been made for premium’s return only authorizes 
retention during sufficient time for investigation. Davis vs. 
National Council of the Knights and Ladies of Security (Mo.).. 

Local officer with authority confined cannot waive intemperate pro- 
vision of policy. Pate vs. Modern Woodmen of America (Ark.). 


(39) 


45 


128 


173 


- 170 


191 


179 


105 


67 


170 


43 


50 


51 


173 


50 


51 


57 


429 


312 
298 








Insurance Law Journal, Vol. 50. 








Evidence made no question of waiver for jury either through conduct 
of officer or of local lodge. Havlicek vs. Western Bohemian 
ND <I UNG 5.55 6:5 0.06 )na's bind. 0 6s SCENE PORNO On 430 
(756) Where appellate tribunal ordered reinstatement of member, there is 
presumption that it had jurisdiction which is not overcome by 
testimony of one or two members of local council. Wilson vs. 
Pine Knot Council No. 54, Junior Order United American Me- 
Se On, SD in 0050060 OK ENEA ceeeKe es h6ebesencrtdeceeeages 48 
By-laws suspending members upon local officers’ failure to remit are 
unreasonable and void. Riess vs. Supreme Conclave, Improved 


Order of Heptasophs (N. Y.)......... a ree ere 51 
(760) Sending and receipt of check did not work reinstatement. Havlicek 
vs. Western Bohemian Fraternal Ass’n (Minn.)..............4- 430 


(E) BENEFICIARIES AND BENEFITS. 


(769) Insured had right to take out policy in favor of beneficiary without in- 
surable interest, where beneficiary knew nothing of application 
until after it had been written. United Assur. Ass’n vs. Frederick 
OR ee EUR ee CO ee OR ek OUT ORES TT ee 170 

Where beneficiary performs continued and necessary personal services 
under agreement for support, she is dependent upon him. 


Koenigstein vs. Finke (Lindsay, Intervener) (Neb.)............- 316 
(770) Aged, infirm and childless member, separated from his wife, may 
designate the person supporting him as beneficiary. Jones et 
ee eS PP ree ere er rere ere 189 
Statute should be liberally construed in determining ‘‘dependent.”’ 
Koenigstein vs. Finke (Lindsay, Intervener) (Neb.)............ 316 


Date of change will control and not tite date of issuance of new certifi- 
cate. International Order of Twelve Knights and Daughters 
0 er OTD as oso 555 56% O50 sea Rae SOR eee es r90 
(771) Constitution providing for payment to widow or dependent of member 
does not authorize payment to widower in full possession of 
SAGUTIOEe,. Seeeey TWh, POPS. CI. Tidivinis sesicincniceesdedeccece 53 
Deceased member's widow is entitled to death benefits w here member 
failed to designate another beneficiary on death of former bene- 
ficiary. Switchmen’s Union of North America vs. Gillerman et al. 
COND 566-16 GW5 06 0.919 065.0950 NCCE SD ESE ORES DPE CHEEANAL EES. 4006.5:86 178 
If beneficiary was eligible as being within statutory classes he may not 
be deprived of rights, where there was no by-law requiring 
him to belong to one of the specified classes. International 
Order of Twelve Knights and Daughters of Tabor vs. Reynolds 
oS Re reer rr Tree Trey Serer rc re TTT Ter ere TTT 190 
Statute providing who shall be beneficiaries does not prevent fraternal 
association from limiting their beneficiaries to a part only of 
classes named in statute. Grand Lodge, A. O. U. W. of Maine 





Va. Commer Ot GO). (BC.) . .cccccccccccvacesccsscccescessccecccses 175 
Designation not bearing relationship stipulated in by-laws is invalid. 
Logan et al. vs. Modern Woodmen of America (Minn.) 178 
(773) Designation in writing of mother of deceased, and unwitnessed when 
accepted by association was valid. Zenger vs. Cigarmakers’ 
Union No. 224 of Cigarmakers’ International Union of America 
Se ere eon ene eer CTA ee ae ee Cee 671 
(777) Change attempted when member does not have mental capacity. 
Original certificate will remain in force. Sluder vs. National 
| a er TT rer error iri eee Oe 428 - 


Designated beneficiary being ineligible, by-laws make children of insured 
his beneficiaries. Logan et al. vs. Modern Woodmen of America 
OE ae Ca 665s eS EK SS SOCCER CERORA eRe CEREDEE COS ECE OS ECs 178 
By continuing to receive assessments order did not waive by-laws 
stating who may be beneficiaries, where it had no knowledge. 
Grand Lodge. A. O. U. W. of Maine vs. Conner et al. (Me.)...... 175 
(778) Administrator of widow’s estate was entitled to collect on certificate 
if she died before she had time to collect it herself. Beeson 
vs. Brotherhood of Locomotive Firemen and Enginemen et al. 
PPP Sere he Core cer ane TUT Ore Cee ey eee reel 428 
(780) Statute providing that member may change beneficiary without bene- 
ficiary’s consent and the by-laws declaring void agreements not 
to change beneficiary, beneficiary may be changed. Malancy vs. 
ee Or er reer ee ree er eee 192 
(782) Change of beneficiary made when member was insane was voidable 
at instance of original beneficiary. Turner et al. vs. Turner 
Oe Ee 2a er aoe Caden bo 5X ke wdeas bn ek VERLEE OMEN OR eee ben ee 190 
Person named as beneficiary had only inchoate right. and her rights 
were defeated by change of beneficiary, though she was desig- 


nated pursuant to antenuptial agreement. Lyles et al. vs. 

CREED civic vec cae ereeecen can eeeeent ee epedccenesnes 180 
(783) Beneficiary does not acquire an absolute or indefeasible right until the 

insured’s death. Malancy vs. Malancy (Wi8.)..........eeeseees 192 


(784) Where company allowed all parties to believe the beneficiary would 
be recognized and administrator pays money into court, there 
was sufficient change of beneficiaries. Koenigstein vs. Finke 
(Lindsay, Intervener) (NED.)...ccccccccssccccessccnecvevrseveres 316 
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Failure to comply strictly with the laws of society in making change 
in beneficiary can be asserted only by society. Jones et al. vs. 
TROON, OF Gh. CEG 6 ccic ccckccsapescucectacys tevendeu@eccacdunes 

Insured’s failure to name another beneficiary did not cause amount of 
policy to revert to order, where he left surviving children. Inter- 
national Brotherhood of Maintenance of Way Employees vs. 
SPUMGRR.. OC. Gh CRG s vccwcsccvecnssavensc cin tecdsedcandudes . 

Insured who had resisted arrest and assaulted arresting ‘officer and 
was killed in scuffle was engaged in a “criminal act” and 
“improper conduct,” so that beneficiaries could not recover. 
United States Bank & Trust Co. vs. Switchmen’s Union of North 
METIOR: CRUE. 9c ke nddde decccccestenwesdctactesacagadianctgenns 

Insured walking along railroad right of way as was custom and not 
forbidden by railroad, not a trespasser. Helm et al. vs. Illinois 
Commercial Wiens AGM CHI) osc ccc ccesececcsuscdsddacsctdenaye 

Where policy precluded indemnity for sickness arising within thirty 
days and an operation was performed within such time and later 
operation more than thirty days after policy was issued, from 
effects of which later operation plaintiff was suffering and 
claimed benefits, he could not recover from such illness if con- 
tinuous in character. but could recover if there was no con- 
tinuity between the two. Snyder vs. National Travelers’ Benefit 
ROD. CHORES. 5.66.0 2c pnc2decnbnqgcetecscucesnsteueseandbeeaeveneds 

Where insured in fact notified company that he was asserting claim 
for broken arm under certificate and was notified by association 
to appear before doctor for examination and did so, but no 
blanks were furnished him, exact compliance was waived. 
Eminent Household of Columbian Woodmen vs. Gaunt (Ark.).... 

Failure to give notice of death required by benefit policy is not ex- 
cused by unforseen contingencies or unreasonable nature of 
requirement. Hammill vs. Order of United Commercial Trav- 
Glers Of America. (N. YVu)occccccdsccvccccccccccoseccessoetene 

Provisions of benefit company’s constitution that notice of accident 
be given within ten days and notice of death ten days after 
death, which death notice shall be in addition to notice of ac- 
dent, is complied with where death notice is duly given, although 
no notice was given by member ten days after accident. Ham- 
mill vs. Order of United Commercial Travelers of America 
(N. Y.) ecede 

Where company accepted insured’s letter and doctor’s affidavit as * proof 
of loss and denied liability, cause of action then accrued, even 
though insured did not plead waiver. Matheson vs. Iowa State 
Traveling Men's AGOVM CLOW) «occ ccc cccssseccncssuccectseccsuwe 

Paying money into court was not an admission of liability to any par- 
ticular claimant. Logan et al. vs. Modern Woodmen of America 
OC Gh.. CHRP i.e Cec esckdeccesseesnieetareccndeeVeCeseeensanan ee 

Rights of widow and those who succeed her were as potent where 
she only survives her husband one hour as it would be if she 
survived him a number of years. Beeson vs. Brotherhood of 
Locomotive Firemen and Enginemen et al. (Kamn.)...........06. 

Heirs could contest right of an illegal beneficiary designated after 
death of wife of insured who was first named beneficiary. Grand 
Lodge, A. O. U. W. of Maine vs. Conner et al. (Me.)...........- 

Statute imposing damages and attorney’s fees has no application to 
mutual society. United Assur. Ass’n vs. Frederick (Ark.) 


ACTIONS FOR BENEFITS. 


Evidence sufficient to support finding that defendant by absolute and 
unconditional denial of liability waiver requirement that plain- 
tiff must first pursue remedy in courts of order. District Grand 
Lodge No. 18, Grand United Order of Odd Fellows. vs. Webb 
CGD i cebccine 6c ocd ecvadendie sab.ce KbR CdR ISCHEA ESE OTE nEeTO EO EES 

Period of eighteen months in which suit could be brought ran from 
date of death and not from date of rejection of claim. Madi vs. 
Modern Woodmen of America (Waah.) ...ccccccccccccccccccccccs 

In view of statute, constitutional provision of benefit order, that no 
action shall be brought after six months from disallowance of 
claim does not bar an action until after statutory period. Stern- 
heimer vs. Order of United Commercial Travelers of America 


CGAP Scab cca tutta ee eec esses ceedhse cudceatenseteb tage taaseme 
Where suit was not brought within one year after expiration of forty 
days from denial of liability suit was barred. Matheson vs. 
Iowa State Traveling Men’s Ass’n (IOW@)........eeeeeeeeeenee 


If company had not obtained license, and is not subject to process 
authorizing service on commissioner or officer. it is subject to 
service under statute relating to process on foreign corporations 
in general and is protected by statute of limitations. State ex 
rel, Oliver et al. vs. United States Fidelity & Guaranty Co. et al. 
CH. GaP cdccwictantas cwdvasceenen swede veesheete set ena bageeneeees 

Affidavit of defense that charter did not contemplate payment at age 
of disability was insufficient. Sheetz vs. Protected Home Circle, 
ERG; CRs). ccccececcaccusddeecetascsdsssecacegateken cones scenes 

Allegation that insured was in good standing being unnecessary need 
not be proved. Sternheimer vs. Order of United Commercial 
Travelers of America (S. C.) 
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Defense of suicide. and that plaintiff had assigned her action should 
have been affirmatively pleaded. Copple vs. Life & Annuity 
LD. Sunweceshndnns 65000555 bRbe REA Ss bh cee URAE SORA Sek 

The facts stated were sufficient to support judgment for plaintiff, where 
no demurrer or exception was urged, and society admitted its 
indebtedness. Turner et al. vs. Turner et al. (Tex.).......... 

Count averring that insured by will conveyed benefits to plaintift. in- 
sufficient where it failed to aver that will had been probated. 
National Order of Mosaic Templars of America vs. Lile (Ala.).. 

Members of fraternal society are presumed to know requirements of 
constitution and by-laws of order. Dickinson vs, Fraternal Aid 
Ph. DM tctidetePiebav ies reaenekbaneeweccaas ocecepeveseces 

If lodge advances payment for insured and afterwards receives pay- 
ments from him, presumption, in absence of evidence, is that it 
was at request of insured. Chandler vs. Royal opeeeene 
CORD. Sune nseesendonek 00000000 64.5000 800600 beeneends senses 

In absence of contrary evidence assured’s good. standing to ‘be pre- 
sumed to have continued up to time of accident. Helm et al. 


vs. Illinois Commercial Men’s Ass’n (Ill.).......cc.eecacccceces 
Burden on defendant to sustain plea of suicide. Sovereign Camp. 
Woodmen of the World. vs. Hackworth (Ala.).........ecee08 


Where defendant pleaded delinquency, burden of proving waiver of 
conditions as to payment was on plaintiff. Sternheimer vs. Order 
of United Commercial Travelers of America (S. C.)....... e 
Evidence supported jury finding that deceased did not come to “her 
death by reason of abortion, nor cause abortion to be brought 
about. Gilchrist vs. Mystic Workers of the World (Mich.). 
Burden of proving knowledge on part of insurer rested on plaintiff. 
Cameron vs. Royal Neighbors of America (Mich.).............. 
Burden on defendant to show falsity of statement at time of reinstate- 
ment. Smith vs. Mystic Workers of the World (Mo.).......... 


Admissions by beneficiary showing knowledge of cause of husbands’s 
death admissible, as showing misrepresentations in son’s applica- 
tion McGinty vs. Brotherhood of Railway Trainmen (Wis.)...... 

Court did not err in excluding from consideration by-laws 58 and 59. 
National Council, Junior Order United American Mechanics, 
Oh. 5h or ae ca pbb obs ba RCLISAONS RETRO eRe eS 

Proper to retain enforcement of certain by-laws to exclude applications 
of plaintiffs if not attached to policies. Tusant et al. vs. Grand 
ee RR ee errr reer ee ee rere ere ere 

Court properly rejected evidence of widow’s improper conduct, it not 
tending to show that she was not a member of insured’s family. 
Williams vs. Modern Woodmen of America (Col.)..........e0e. 

Where proofs show death by suicide, prima facie case for defendant 
was established. Grey vs. Independent Order of Foresters (Mo.). 

Evidence that physicians had told her that brother died from lead 
poisoning and not from tuberculosis admissible on issue of good 
faith. Murray vs. Brotherhood of American Yeomen (Iowa).. 


The facts established that beneficiary was not dependent upon de- 
ceased within the meaning of the by-laws. Modern Woodmen 
of America ve. Patterson et al. (MO.).....ccccccccccevccccccece 

Evidence sufficient to show that widow was member of insured’s family 
at time of death. Williams vs. Modern Woodmen of America. 
CES 5 n.c06. 500 Deda PR REVAL OEDERS CRC DOO PROTOS Se ¥ OSS CORN ORS CUBES 

Evidence showed that insured’s statement at time of reinstatement was 
a warranty and misrepresentation. Smith vs. Mystic Workers 
OE Fe SGD: ete ciewaen ks Wie Rin eaeee exer bane newnceneann 

Evidence insufficient to show bad faith and sufficient to sustain finding 
that insured did not have tuberculosis at time she applied. 


Murray vs. Brotherhood of American Yeomen (Iowa).......... 
Evidence insufficient to indicate bad faith of plaintiff. Snyder vs. 
National Travelers’ Benefit Ass’n (Towa)........ceceeeescvcceee 


Evidence sustains finding that deceased married woman’s statement 
that she was not pregnant was true—evidence sustained finding 
that death did not result from pregnancy or childbirth. Nar- 
dinger vs. Ladies of the Maccabees of the World (Minn.)........ 

Burden of making affirmative showing of defense pleaded, such as 
false warranty, was on defendant. Stratman vs. Supreme Coun- 
ane Se SEU ROD son. 0 €0:0:0:00.65:66 065 RECRh UNSERE OSU KOS 

The defense of material misrepresentation concerning consulting of 
physician—evidence sustained verdict for plaintiff. Nydes vs. 
Royal Neighbors of American (PB.) ...ccccccccsecccrscecseccccce 

Evidence held to warrant finding of loss*of eyesight through acci- 
dental means. Matheson vs. Iowa State Traveling Men’s Ass’n 


CED he Ube a oie 00506 50.006 8065.5 0.000 CBs eC CASe bare beneeepeesends 
Question for jury whether agent established custom on which mem- 
bers could rely. Nies vs. Protected Home Circle (N. Y.)...... 


Rule that prima facie case is made out when certain evidence is in- 
troduced, does not apply where both plaintiff and defendant 
conclusively show false statement was made. Smith vs, Mystic 
WOPKOTS GE CHO World (CBEC.) 000 cc vvvvcscsscdecccccccscceseccuse 

Evidence is insufficient to take to jury question whether defendant 
was estopped to set up fraudulent answers. Cameron vs. Royal 
Neighbors of America (MICK.) ..ccccecsccccccscvcceccccvccccce 
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Question of reasonableness of by-law or necessary regulation is a pure 
question of law where facts are undisputed. Wagner et al. vs. 
Suprews Tomes. We. 2. CHa os 65.666 2sekc bainssenececenaeumansae 173 

Evidence warranted refusal to submit to jury question of waiver by 
insurer. Sternheimer vs. Order of United Commercial Travelers 
OG “ Ameeiee GR. Gob okie ceca ccdrcsucetnsctstwuausendecudaseeuuna 319 

Walking along railroad right of way which was custom cannot be 
said, as matter of law, failure to exercise ‘due diligence.’””’ Helm 


et al. vs. Illinoic Commercial Men’s Ass’n (Ill.)......-eeeeeeees 616 
(826) Instruction that if society retained overdue prem.um after knowledge 

of bad health, it waived forfeiture provision held erroneous. Davis 

vs. National Council of Knights and Ladies of Security (Mo.)... 313 
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Ohe 
INSURANCE LAW 


OF NEW YORK 


Chapter 33 of 1909, with all Amendments, including 
those of 1917. Also the complete Consolidated 
Laws relating to the General Corporation 
Law, Stock Corporation Law and 
General Statutes relating to 
Insurance. 


1917 EDITION—This edition will contain all amendments by the Legislature 
of 1917. After each amended section is given a note of the purpose sought to 
be obtained by the amendment. 


REFERENCES—After each section there is given the Statutes from which it 
was codified, also notes of every Amendatory Act. 


CITATIONS—Complete notes to opinions of all the Courts of this State, 
construing the various sections down to the latest decisions in print. Also cita- 
tions from the opinions of the Attorney-General, construing the Law, and rulings 
of the Insurance Department. 


EMPLOYERS’ LIABILITY—Al1l amendments to Article 6 A, relating to 
Mutual Companies for the Insurance of Employers’ Liability. 
STANDARD FORMS 


NOTES—After each section are found voluminous Notes to the Code of 
Civil Procedure, Penal Law, Code of Criminal Procedure and Consolidated Laws, 
and also Cross References to other sections of the Insurance Law. Most com- 
plete and valuable. 


SUPPLEMENTARY—At the end of the work may be found all the separate, 
independent Laws relating to Insurance. This part has been considerably en- 
larged since the last Edition, and there is published in full the General Corpora- 
tion Law and Stock Corporation Law. 


INDEX—The Index has been revised and enlarged by the addition of Prac- 
tical Headings, many of which have been suggested by experienced Insurance 
men actively engaged in the different branches of Insurance. 


Every Amendment, Note, Citation, Etc., Strictly Up-to-date 
By AMASA J. PARKER, Jr. 
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Accidental Means 


BY 
MARTIN P. CORNELIUS 


General Attorney Continental Casuaty Co. 


A clear and comprehensive digest of every 
American decision interpreting the insuring 
clause ‘‘ Accidental Means’’ and ‘‘External, Vio- 
lent and Accidental Means’’. c 

Some three years ago Mr. Cornelius digested | 
all the decisions he had collected, and had it | 
printed in the form of a brief for the benefit of his 
own company and its attorneys. The brief adver- 
tised itself and the demand was wide-spread, ex- 
ceeding the company’s supply. It has now been 
revised and brought down to date and is replete 
with information absolutely essential to the Acci- 
dent Underwriter, the Adjuster and the Insurance 
Attorney. 

The compensation experts will find in it much 
materia! of value to them because the various rul- 
ings and interpretations of the Compensation 
Commissions hinge on the definition of an 
accident. 


The book comprises over 100 pages, has a com- 
plete table of cases and a comprehensive index of 
the law and the fact. 


Cloth $3.00 ($3.12 postpaid) 


C. C. HINE’S SONS COMPANY 
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1000 New Sections NEW-REVISED-AMPLIFIED 60% More Text 


This is a new, revised and amplified edition of this rec- 
ognized standard authority, entirely rewritten. Mr. Joyce 
has been exclusively engaged for the past five years in the 
preparation of this new edition, and has given special 
attention to those particular classes of insurance which 
have been before the courts since the publication of the 
former edition. 


The author has kept before him the needs of both the 
bench and bar. Every source of information upon the 
subject of insurance is given. No kind of insurance has 
been omitted, and, furthermore, the reader is given the 
rights, remedies, subrogation, pleading, practice, evidence, 
etc., etc., so that he is prepared to handle any insurance 
matters with the assurance that his subject has been com- 
pletely covered. 


The work is brought down to date and embraces all the 


latest decisions, including the numerous cases containing 
points raised on account of the War. 

The Treatise Covers Authoritatively and Exhaustively 
~—Marine Lloyds Mutual Benefit Accident Casualty Fire 
Assessment Companies Guaranty Industrial _Life Co- 
operative Societies Employers’ Liability Contraband of War. 

Where it has been deemed necessary to treat any branch 
of insurance separately, it has been done with thorough- 
ness and recognition of the unity of Insurance Law. As 
a result, there are up-to-the-minute and exhaustive treat- 


ments of marine insurance and war risks; special risks 
in accident insurance, general average, etc. 


FIVE VOLUMES BUCKRAM PRICE $37.50 DELIVERED 
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C. C. HINE’S SONS CO., Publisher 


100 WILLIAM STREET, NEW YORK CITY 





